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Fix S EDITION. 
=" HE 1 propoſeth | in this book to 


render the laws relating to the ſubjects 
it treats of, a little more innen 
than hath hitherto been done. 
The method he makes uſe of is various. 
Ihe firſt thing regarded is the order of time. 
Thus in the Poor Jaws; firſt is ſet forth the 
appointment of overſeers; next the ſeveral 
branches of their duty, in finding ſettlements for 
the poor in removing them to ſuch ſettle- 
ments in making rates for their relief 
in relieving and otherwiſe ordering them 
and laſt of all, in accounting at the expiration 
of their office. Then again, in treating of 
| ſettlements, it occurs, to conſider diſtinctly, and 
as near to the ſaid order as may be, ten diffe- 
rent kinds of ſettlements — by birth — by 
the parents ſettlement —— by apprenticeſhip 
——= by ſervice —— by marriage -—= by in- 
babiting forty days after notice by paying” 
pariſh rates - by. — a pariſh office -—— 
by venting 191. 4 year- and by a_perſon's 
ew72 gate. —- In like manner, in treating of 
che. 7 ates, fuſt 1 is ſet forth the courſe of laying 
A 3 e 
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the aſſeſſment 
by the. juſtices —— pubſhing the ſame in the 
"church — appeal againſt the rates at the ſeſ- 
ſions levying the ſame by diſtreſs 


and finally, commitment where no diſtreſs can 


be had. 1 9 85 

Thus to exhibit another inſtance — In the 
article of the Moollen manufacture, which makes 
up a conſiderable part of the juſtice of the peace 
his duty, and of the officers ſubordinate to him, 
there is ſuch a number and variety of ſtatutes, 
that authors are generally overwhelmed with 
them. To avoid which perplexity, the laws 
are here digeſted in order, according to the na- 
tural progreſs of that buſineſs; from the ſhear- 
ing of the ſheep, to the exportation of the 


G_— 
- 


wool manufactured; under the ſeveral heads of 


winding of Wool by the ſhearer laws to pre- 
vent its exportation working of cloth =—. 


fullmg meaſuring dying treteb- 
ing —— dreſſing —— exhor ting. 


Where there is no priority in point of time; 


the next method is that of Lord Coke, to frame 


a definition which takes in the whole ſubject, 


and then explain the ſeveral parts of ſuch defi- 


nition in their order. Thus Grand larceny is 


defined to be, A felonious and fraudulent taling 


and carrying away by any perſon of the mere per- 
ſonal goods of another, above the value of 129. 
In the handling of which, the ſeveral branches 
of the definition are explained in the order as 
they ſtand: wiz. A felonious and fraudulent ta- 


Ang =— and carrying away —— by any perſon 
3 of another. 
— above the value of 12d. Under which 


— of the mere perſonal goods 


heads the general learning relating to that whole 
title is comprehended. e 
15 . The 


then the allowance thereof ; 


a wk 
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PREFACE. = 
The like method is purſued in treating of the p 
commiſſion of the peace, the form of an indict. 
ment, the form of an order of removal, and 
JT 
In general, it is provided, that one thing 
ſhall clear the way for another, and the ſubſe- 
quent paragraphs explain the preceding. 
Under the influence of which conduct, the 
author hath attempted to bring together under 
one general title, divers articles relating to thè 
ſame ſubject, which in the common books are 
broken and detached under various ſeparate ti- , 
tles; hoping thereby, that what hath hitherto 
been thought introductory of confuſion, may 
tend to render the ſubject more perſpicuous, in 
exhibiting the whole under one comprehenſive 
view, Thus the laws relating to the game, 
which are above forty in number, and are in- 
terſperſed in the common books under about 
thirteen different titles, are here digeſted under 
one ' general title Game, to which the reader 
ſhall have recourſe for the knowledge of what- 
ſoever belongeth to that ſubject. For example, 
if any perſon would be ſatisfied, what penalty 
: the law hath provided for tracing bares in the 
Jnow ; by recurring to the general title concern- 
ing the game, he will find the game diſtin- 
guiſhed into three kinds, the four footed game, 
the winged game, and the game of h The 
four footed game, are diſtributed into the ſeveral 
ſpecies of deer, bares, and conies; under which 
head concerning hares, he will readily find what 
is defired, In like manner, the winged game 
are ſubdivided into ſeveral branches, concerning 
hawks and hawking —— ſwans partridges 
and pheaſants pigeons — wild ducks, wild 
geeſe, and other water fowl == grouſe or moor 
ES. 4 - game 
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game =— herons —— and other fowl; each of 


which have their peculiar laws. 
In theſe large comprehenſive. titles, care is 
likewiſe taken, to be as particular as may be 


without injuring the connexion in the ſtatutes, 


by inſerting the whole law by it ſelf, relating to 
each ſeparate article, The benefit of which 
will appear by the following inſtance: If a per- 

ſon would know, what number of horſes or 
beaſts in a cart or waggon are allowed by the 
ſtatutes for the preſervation of the roads; let 
him take what treatiſe at preſent he pleaſes con- 
cerning the highways, he muſt read over the 
whole, before he ſhall be fure that he hath 
found all which the law hath enacted concern- 
'ng the ſame; and ſuch 1s often the inaccuracy 
and don, that when he hath peruſed the 
whole, perhaps he may be ſtill to ſeek. For 
as to this inſtance before us, there have been 


regulations made concerning the ſame, by ten 
different acts of parliament, at very different 5 


times, Before he can have any competent 
knowledge thereof, he muſt lay all theſe: ten 
acts together; and when he ſhall have done this, 
he will find amongſt them ſo many repeals, and 


_ revivals, and explanations, and amendments, that 


it will even then be no eaſy matter to conclude 
with certainty how the law doth ſtand as to that 
article. To ſpare the reader all which trouble, 

the author hath in this and all other the like 


inſtances, laid the whole law together relating 


thereunto, or at leaſt all that hath occurred to 


him, or which he hath thought it material to 


inſert. So that the reader may receive ſatisfac- 
tion in a very ſmall compaſs, as to what he 
ſnall be inquiring about, or at leaſt he may be 
f in this, that if be doth not find it 


5 5 5 chere, 
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there, he need not ſeek for it elſewhere in the 


book. 
And by this method of bringing together 


into one general title, all thoſe ſeparate diſtinct 
titles, which have a mutual relation to and de- 


pendance upon each other, the author ha 


| avoided one great inconvenience, of referring 


the reader from one title to another, and from 
that other back again to the firſt, and (which 
is not unuſual in books of the like kind) per- 
haps loſing the * to be treated of betwixt 
them. 

Upon which account alſo, where one law 
occurreth under two different titles, it is uſual 
with him to inſert the ſame under both thoſe 
titles; that ſo the reader's attention may not be 


| interrupted, by ſending him to ſearch other ti- 
tles, and from thoſe perhaps others again, which 


how no princi ipal relation to the matter he hath 
in hand. 

Alſo, upon another account, s hath l 
times made uſe of more ps than otherwiſe 
he would have done, namely, to avoid the fre- 
quent repetition of the term Sc.; which is a 
vague expreſſion, and apt to create an uneaſineſs 
in the reader's mind, for that he cannot be ſa- 
tisfied from thence, Lows much, or how little is 
intended to be enderitood, 


He hath alſo been ſomewhat large in the 


matter of precedents under divers titles; and 


hath endeavoured to bring them much nearer to 


the ſtatutes, upon which they ought to be 


formed, than uſually hath been done. 
For all which enlargements, he hath the 
more ſpace allowed to him, for that he hath 


not thought it neceſſary (as others have done) a 


to take up near one fourth part of the book, 
0 by 


. ERFEFAGE 
by inſerting Blackerby's juſtice at the end of it, 
by way of index; hoping that the method he 
hath purſued will render every thing of that 
| kind impertinent and uſeleſs, R 
The materials which the author hath made 


uſe of, are chiefly of four kinds — The fa- 


tutes at large —— the ſeveral treatiſes concerning 
the pleas of the crown - the reports of caſes 
adjudged in the court of king's bench —— and 


the books concerning the office of a juſtice of 


the peace. a 2 

As to the flatutes at large, or acts of parlia- 
ment; the author hath by no means thought 
himſelf at liberty, as Mr. Dalton and others 
have done, to deliver the import thereof in his 


own words; but hath conſtantly abridged the 


act, in the words of the act it ſelf, leaving out 


as little as poſſible which may ſeem any _ 5 
at 


material. And to each diſtinct clauſe, he h 


annexed the interpretation thereof, where the 


ſame hath been determined in the court of 
king's bench, or expounded by other good au- 
thority. e Tx T7 

The treatiſes concerning the pleas of the 
crown, are thoſe of Stamford, Coke, Hale, and 
Hawkins. Of the firſt: of theſe, the author 
hath made little uſe, further than as he is 


adopted by the other three. As to which three 


great authorities, where the law hath been de- 
clared by Lord Coke, and not controverted by 
any other, nor altered ſince his time by any act 
of parliament, or judicial determination, the 
author hath given to him the preference. And 
where any of theſe differeth from the other, he 
hath noted the difference. 
In citing' of Mr. Hawkins, he hath not 


thought: it allowable, as is uſual with others, 


to 
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to omit the ſeveral degrees of caution and af- 


ſent, with which he delivereth ' his o _— | 
or 


as, it ſeemeth, or it hath been ſaid by 
it ſeemeth to be the better — or it ſeemeth 
to be agreed, and the like; which are by no 
means arbitrary words without much mean 
but are inſerted by him with the utmoſt delibe: 
ration and judgment. 

As to the books of reports; where the caſes 
therein have been conſidered by Mr. FHlawkzns, 
and the other learned perſons before mentioned, 


the author hath judged it very proper to leave 


the matter there, as ſettled by them. As to the 
reſt, he hath by no means thought himſelf of 
ability to proceed in Mr. Hawk:ns's manner, by 
laying er all the reports on the ſame ſub- 
ject, and thereupon extracting an opinion out 
of the whole; but hath inſerted the ſame at 


large, or what he hath thought moſt material 


thereof, and left the determination thereupon to 
the reader's better judgment. 

And here it may be requiſite, that the rea- 
der be admoniſhed, not to expect that the book 
ſhall be more perfect, than the materials of 
which it is compoſed, All the books of re- 


ports are not of equal authority. Some, as 


thoſe of Keble, Salkeld, Lord Raymond, and 


many others, are approved or allowed by the 
Judges: others, which are perhaps not of leſs 
Internal authority, have not received that ſanc- 
tion; ſuch, for inſtance, are thoſe of Lord 
Coke. During. the greateſt part of his preſent 
Majeſty's reign, no authentick collection of re- 
ports hath been publiſhed, of caſes adjudged in 
matters relating to the ſubjects of this book. 
Herein the author could do no otherwiſe than 
make: uſe of the materials he hath. Such are, 
particularly, 
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particularly, Andrew's reports, and two vo- 


lumes of Seſſions caſes publiſhed without the 
author's name. Of theſe it may be obſerved, 
that in the main they do agree very well with 
books of good authority, where they happen 
to report the ſame caſes; and have no appear- 
ance of wilful falſification in caſes not reported 
elſewhere. But for theſe, or any other, the 
author himſelf voucheth not: And, as he doth 
not add to their credit, ſo he doth not detract 
from it; but leaveth every author (as he needs 
muſt) to anſwer for himſelf. For he hath 


made it an invariable rule, upon all occaſions, 


to cite his authorities, what ſuch ſoever they 


be; and, in all material inſtances, in the very 
words of -the original authors: that fo, what 
may be of good authority in it ſelf, ſhall not 
be rendred leſs ſo by his handling of it. And 
where no authority is alledged, he deſires the 
reader will look upon it as ſuch, namely, as 
having no authority ; the ſame being nothing 
elſe but the author's own private obſervations, 
which are ſubmitted to every reader's judg- 
ment, to approve or reject as he ſhall ſee 
cauſe, | in as 

The books of authority concerning the / 
fice of a juſtice of the peace, are thoſe of Fitz- 
berbert, Crompton, Lambard, and Dalton; the 
laſt of which was publiſhed in the reign of 
king James the firſt: ſince which time, no 
book under that title hath been allowed as ſuf- 
ficiently authentick. And even the additions 
which have been made to Dalton ſince his 
death, ſeem to have no better claim to an un- 
controlable authority, than other collections 


which have not obtained it. And Dalton him 


ſelf is much injured in the modern editions, 
| . in 


Nee xiii 
in like manner as was obſerved before of Mr. 
Hawkins, by delivering that as abſolute, which 


Murr. Dator publiſhed under the ſeveral degrees 
of aſſent or doubtfulneſs before mentioned; and 
q which the author, in juſtice to Mr. Dalton, 
N hath reſtored, 

5 Where Dalton hath Ve" Lambard, Cromp- 
J ton, and Fitaberbert (which he doth moſt fre- 
. quently in their own words) the author hath 
h thought it ſufficient to cite Dalton's ſingle au- 
+ thority. And generally, in all other caſes, where 
18 authors are agreed, he hath judged it unne- 
h ceſſary to alledge more than one or two good 
; vouchers, - 

» Concerning the ack books of this kind, | 
„ | which have been publiſhed ſince Daltor's time, 
2 it is unneceſſary to enlarge; ſince of the moſt 
pt of them the author hath made no uſe, and of 


id the reſt very ſparingly; and he will not ſeek to 
5 recommend his own book, by e fault with 
others before him. 


18 Orton, W:/tmarland, 
wy Sep. 29. 754. 
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ADVERTISMENT 


| Concerning this 


sECON D EDITION. 


' "HREE things herein the author hath 
I chiefly attended to: 1. To continue the 
ſtatutes to this preſent time. 2. To authenti- 
cate divers caſes of ſlender authority, by the 
fanction of Sir Jobn Strange; whoſe reports of 
caſes adjudged ; the reigns of his late and 
reſent majeſty, have ſupplied in fome meaſure 
e deficiency which was in that part of the 


law before. 3. To take ſomewhat a larger 
ſeope in inveſtigating matters of antiquity; 


herein preſuming to differ from Lord Coke had 


other authorities of the law : being led therein - 


by his learned and ingenious friend Dr. Morton 
of Leicefter-fields ; to whom upon the like ac- 


count he expreſſed his acknowledgments in the 


| poſtſcript to the — edition. 
Sc. 29. 2755. 
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INTRODUCTION, 
_ Conſiſting of Two Pa RT S3 
| CONTAINING, 

I. Certain abbreviations made uſe of in this work, 

II. Some general rules to be obſerved, in the con- 
ſiruttion of ftatutes, or acts of parliament. 

I. Certain abbreviations made uſe of in this work, 


N order to keep the book within a reaſonable com- 

paſs, the following abbreviations are made uſe of. 
1. The word juſtice is always to be underſtood juſtice. 
to mean juſtice of the peace, when not otherwiſe ex- 


3 2. The words one juſtice ſhall always be underſtood One juſtice, 
to ſignify one or mare juſtices : ſo that what is directed ; 
to be done by one, ſhall not be intended thereby to | 
exclude others from joining with him. 

3. In like manner, ws juſtices, when not other- Two juſtices. 
wiſe expreſſed, ſhall be underſtood to ſignify /wo ju- 
ſtices or more. 2 8 ts. 

4. So alſo a conviction — the oath of one witneſs, One witneſs, 
ſhall be underſtood to denote one witneſs or more. | 4 
6. And #9 witneſſes ſhall denote #20 or more Wit- Two wite 

, moſſes, f zneſſes. 

6. (1 2,) ſhall be underſtood to ſignify ane whereof Querum, 

is of the Quorum. A e Res 

7. Fhe juſtices in ſeſſions ſhall ſignify the ſaid ju- Majority. 
ſtices, or the major part of tben. 
8. The word /eſfons ſhall denote the general or Seſſions. 
HH guarter /effions, if not otherwiſe expreſſed. 
) - 9. The word warrant ſhall always ſignify w.2rrant Warrant, 


F 7 8 . A f 4 K. 8 8 f = 


under band and ſeal, where not expreſſed otherwiſe. | 
OY 10. Judges 
\ | 


Judge of 
wy Mayor 
= Conflable. 
OO Overſeer 
$34 Poor. 

* 

| } 

i 

| Overplus. 
| =” 
| Hon. 


Blank ſpaces. 
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o. Judges or Juſtices of ae ſhall be underſtood 
to Fomify alſo thoſe of N Prius, Oyer and Ti erminer, 
and General Gaol Delivery. 

11. The word mayor ſhall always be underftood to 


imply &ailiffs and other chief afpcers in corporatians,. ... 


12. The word conſtable ſhall always be underſtood 
to im ply Hibingmen, bor, apt bragooroughs, and 
other peace offucers of like degr, | J 

13. The word overſeer " be underſtood to mean 
overſeer of the pagr, where not expreſſed other wiſe. 

14. Where a penalty, or part thereof, is expreſſed 
to be given to the poor; that ſhall be always . unger- 
ſtood to denote 2h50 poor of the pariſh where the offence 
Was committed, if not otherwiſe limited. 


I5. Where a penalty is to be recovered before * 


juſtices of the peace, it is thought indiſpenſible to 
inſert particularly the manner of recovering the ſame ; 
but e it is to be ſued for in any of his majefty*% 
courts of record at Weſiminſter, it is judged not ne- 


ceſſary to ſet forth the ſpecial method of 15 7 


. there: and generally, where it is expreſſed, that a 
-perſon ſhall do, or not do. ſuch a thing, on pain of 


ſuch a ſum, without more, it ſhall be underſtood that 
ſuch penalty is not recoverable: before the juſtices of 


the peace, but only in the courts at Weſtminſter, 


16. In all caſes of diſireſs and ſale, it ſhall be 3 
 Cerſtood, that the overplus mult be returned to the 


owner; er the ſum or ſums to be thereout deduct- 
. ſhall be fatisfied and pad. 


17. Lands ſhall be underſtood to ſand for lands, | 


_. tenements, und bereditaments. . 


18. Where tranſportation is directed for any * 


it ſhall always be underſtood, bat if the 5 F. ſhall 

return before the time limited, be All be 5 

without benefa of eter 
19. In the blank — * che names in the prece· 

dents, inſtead of inſerting initial letters arbirrarily, 

it is thought it may be ſome ſmall help to the me- 

mory, that 4. Q. ſhall ſignify the offender, A. I. the 


informer, A. W. the witneſs, J. P. the Juſtice of the 


Nac, and the like. 


— ww 2 2 


0 of felony. 


20. Alte, 


han, 4 


. 


4» 3 1 1 0 


20. Alſo, for brevity ſake, ſums of money and Figures. 


other numbers are uſually expreſſed by figures, and 
not in words at length; but it is to be remembred, 
that in the forms of warrants, convictions, and other 


proceedings before the juſtices, they ought to be ex- 


preſſed in words at length, and not in figures. 


21. Where a ſtatute is faid to be in force, until Continuance 
ſuch a day, month, and year, Sc. it ſhall always be of ſtatutes. 


underſtood to imply, and from thence to the end of the 


then next ſeſſion of parliament. 


22. In the ſtatutes made in the reign of the late Citing of 
King William, it is thought not neceſſary upon all ſtatutes. 


occaſions to ſay William the Third, ſince there are no 


printed ſtatutes in the reigns of William the Firſt and 

Second, 1 3 „5 
Nor is it thought neceſſary in ſuch ſtatutes to add 

the name of Queen Mary to that of King William; 


but it is judged ſufficient for the underſtanding there- 


of, to quote the ſtatutes in this manner; viz. 
1 W. Sell. 2. c. 6. /. 3. to ſignify the ſtatute made 


in the parliament holden in the firſt year of the reign 


of King William the third and Queen Mary, the ſe- 
Spa ſeſſion thereof, chapter the fixth, ſection the 
third, 2 
Abbreviations in the names of books cited as au- 
thorities, or otherwiſe occaſionally noted, conſiſting 
for the moſt part of ſome of the initial letters of the 
authors names, and other common diſtinctions, need 
not to be further explained. 


II. Same general rules to be ebſerved, in the con- 
ſtruttion of ſtatutes, or acts of parliament. 


To avoid repeating the ſame obſervations ſome 
hundreds of times, it is thought proper to premiſe 
the following general rules to be obſerved, in the con- 
ſtruction of ſtatutes or acts of parliament, 5 Fe 

I. Regularly, a ſtatute in the affirmative doth not How far an 
repeal a precedent affirmative ſtatute. 11 Co. 61, affirmative 

But it the latter is contrary to the former, it 1 585 

amounteth to a repeal of the former. L. Rayni. 166. 
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wil , INTRODUCTION. 
How far an 2. A ſtatute made in the affirmative, without any 
affirmative ſta· negative expreſſed or implied, doth not take away 
3 the common law; and therefore the party may waive 
law. his benefit by ſuch ſtatute, and take his remedy by 
the common law. 2 Inſt. 200, 
Repealinga 3. By repealing of a repealing ſtatute, the firſt 
repealing ſta- ſtatute is revived. Read. Parl. 
_ 4. Regularly, where an act of parliament giveth 
_— pos 4 power or intereſt to one perſon certain, by this 
purſued. ; ; 
expreſs deſignation of one, all others are excluded. 
11 Co. 59, 64. „ 
Power to ad- g. In all cafes, where juſtices may take examina- 
miniſter an tions, or other accuſation or proof, tho? the ſtatute 
* doth not expreſly ſet down that it ſhall be upon oath, 
yet it ſhall be intended that it ſhall be upon oath. 
: Dug. c. 115. - EL 
In what caſe 6. Generally, it is holden, that where a ſtatute 
＋ 3 appoints a thing to be done by one or more ju— 
the mower ices, without giving any appeal to the ſeſſions; 
given to two there the juſtices in ſeſſions may do that thing: 
juſtices. but where an appeal is given to the ſeſſions, the 
juſtices in ſeſſions cannot proceed originally therein, 
becauſe that method would take away the power of 
appealing. „ BEA 
How far an 7. Where a ſtatute makes a new offence, which 
8 was no way prohibited by the common law, and 
* ” appoints a particular manner of proceeding againſt 
thod of pro- the offender, as by commitment, or action of debt, 
ſecution is ap- or information, without mentioning an indictment; 
pointed. it ſeems to be ſettled at this day, that it will not 
| maintain an indictment, becauſe the mentioning the 
other methods of proceeding only, ſeems impliedly 
to exclude that of indictment: Yet it hath been 
adjudged, that if ſuch a ſtatute give a recovery by 
action of debt, bill, plaint, information, or other- 
wiſe, it authorizes a proceeding by way of indift- 
Whereno ment. 2 Haw, 211. e LE 


* 


method of 8. But every contempt of a ſtatute is indictable, 
* s where no other puniſhment is limited. 1 Haw. 60. 
. 9. And wherefoever an act of parliament doth 


deſendant may generally prohibit any thing, the party grieved ſhall 


be proſecuted not only have his action for his private relief, but 
both by the : : ; : 


king, and the . the 
Party grieved. 


— 
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committed; if limited to the king and proſecutor, 


ſtices of the peace, or others having power ts take in- 


INTRODUCTION; xi 7 
the offender ſhall 'be puniſhed at the king's ſuit, for 
the contempt of the law. 2 1ſt. 163. 

10. All actions, indictments, or ib Hock on In what time 
enal ſtatutes, for any forfeiture limited to the king, proſecutions 
ſhall be brought within two years after the offence ii 
then within one year; and if it is not ſued for in 
that one year, then the king may ſue for the ſame 


within two years, after the e FR of that one 


year; and not otherwiſe. 31 5. J. 5. That is 

to ſay, unleſs where it 1s —— e by ſubſe- 

quent ſtatutes. 

11. Many ancient ſtatutes are penned | in the form Statutes not in 

of charters, ordinances, commands, or prohibitions the name of 

from the king, without mentioning the concurrence 3 * 
8 ture 

of either lords or commons; yet inaſmuch as they 

have always been acquieſced in as unqueſtionably 

authentick, this eſtabliſhes and confirms their autho- 

rity, and the defect is ſalved by ſuch univerſal 


reception. Hawkins's preface to the ſtalutes. 


12. The preamble or rehearſal of a ſtatute is Preamble. 

deemed true; and therefore good arguments may 
be 1 from the preamble. 1 1». 11. 

Where a ſtatute directs the doing of a thing, May do ſuch a 
po the ſake of juſtice, or the publick good ; the © ben 2 
word may is the ſame as the word fall: as wher gs 
the ſtatute of the 14 C. 2. c. 12. enacts that = 
overſcers may make a rate to reimburſe the conſta- 


bles, this is conſtrued they ſpall; for they are com- 
pellable ſo to do. 2 Salk. bog. 


14. Where a ſtature directs a penalty to be re- Court of re- 
covered in any court of record; this ſhall not be in- Cord. 


tended of the quarter ſeſſions, unleſs it be ſpecially 


named in fuch ſtatute; but only of the courts of 
record at Weiminſter. 6 Co. 190 0. Hales Hiſt. 
29, 30. | 

15. It is a general * in the conſtruction of ſta. Higher courts 
tutes, that where things of an inferior degree are firft not intended. 
mentioned, thoſe of a higher dignity {hall not be in- ene. hs: * 
cluded under general ſubſequent words; as where a mentioned. 


ſtatute ſpeaks of indictments to be taken before] ju- 


1 2 diftments, : 
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In INTRODUCTION. 
difiments, it ſhall be underſtood only of other inferior 
courts, and not of the king's bench, or other courts 
at Weſtminſter. 2 Co. 46. 2 Hau. 30g. 

Power to con- 16. Where a ſtatute gives power to the juſtices, to 


vene the par- require any perſon to do a thing, as to take the oaths, 


the law implicitly gives them power to make a warrant 
to have the body before them; for when the law 
granteth any thing to any one, chat alſo is granted, 
without which the thing it ſelf cannot be: And it is 
againſt the office of the juſtices, and the authority 

given them by the law, that they ſhall go and ſeek 
the parties. 12 Co. 130, 131. 


Neceſſty of 17. Where a ſtatute gives power to the juſtices of 


ſummoning the peace, to hear and determine an offence in a ſum- 


the party. mary way; it is neceſſarily implied, and ſuppoſed, as 


a part of natural juſtice, that the party be firſt cited, 
and have opportunity to be heard and anſwer for him- 
ſelf. 1 Haw, 154. | . 


Two juſtices 18. Where an act of parliament gives power to 


to be both two juſtices finally to hear and determine an offence, 
together. jt is neceffarily ſuppoſed, that they ſhall be both 


together, or, which is the ſam£ thing in other words, 
that they ſhall hold a ſpecial ſeſſions for that pur- 
poſe. And the like is, when they are to do any 
other judicial act, as to make an order of baſtardy, 
or adjudge the ſettlement of a poor perſon. For 


it 1s unknown to the laws of England, that two 


= perſons ſhall act as judges in the fame cauſe, when at 
the ſame time one of them is in one part of the 
| county, and the other in another. . 

Informer's 19. Where a ſtatute appoints a conviction to be 
oath. on the oath of one witneſs ; this ought not to be by the 
ſingle oath of the informer ; for if the ſame perſon 
ſhould be allowed to be both proſecutor and witneſs, 
it would induce profligate perſons to commit perjury, 

for the ſake of the reward. L. Raym. 1545. 


Confeſſion, 20. Where a ſtatute directeth, that a perſon ſhall 


be convicted of an offence, upon the oath of one or 
more witneſſes, and ſaith nothing of the confeſſion of 
the party; yet if the offender ſhall before the ju- 
ſtice confeſs the offence, he may be convicted upon 
ſuch confeſſion: for confeſſion is ſtronger evidence 
| = | than 

5 


 _TYNTRODUECTION xxi 

than the oath of witneſſes. Dalt. 109, 162. Str. | 
6. __ | 

” 1. Whete an act of parliament gives power to Diſcretionary 

the juſtices of the peace, to take order in any matter, Power. 

according to their diſcretions; this ſhall be underſtood, 

according to the rules of reaſon, law, and juſtice, 

and not. by private opinion. 5 Co. 100, 

22, In all caſes where the kingdom of England, England in- 
or that part of Great Britain called England, hath n 
been or ſhall be mentioned in any act of parliament; 
the ſame ſhall be deemed to comprehend the dominion 
of Wales, and town of Berwick upon Tweed. 20 G. 2. 

g. 42. | | 

| — the articles of the Union, 5 An. c. 8. All How far Scot- 
parts of the united kingdoms of England and Scotland, land is in- 
ſhall be under the ſame regulations as to trade: So that cluded. 
where any act, in relation to trade, before the 5 An. 
mentions the kingdom of England, the ſame ſhall be 

underſtood to extend to the whole united kingdom. 

24. It may be laid down as an invariable rule, that Twelve 
the law favours liberty: So that in the conſtruction of months. 
a penal ſtatute, where the interpretation is dubious, | 
that ſenſe muſt be purſued (all other things being equal) 
which is more beneficial to the ſubje&, or the party 
ſuffering. Thus, where an directs, that the juſtices 
ſhall commit an offender to priſon for 12 months, the 
juſtices may not alter the words, and commit him for 
4 year; for in this reſpect, 12 months and one year 
are not the ſame; but the months muſt be computed 
at 28 days to the month, and not as Kalendar months, 
unleſs it be ſo expreſſed in the act. 

25. In all cafes wherein, by any act of parliament, Quakers affr- 
an oath ſhall be allowed or required; the ſolemn affir- mation. 
mation of quakers ſhall be allowed inſtead of ſuch oath, 
altho? no particular or expreſs proviſion be made for 
that purpoſe in the ſaid act. 22 G. 2. c. 46. / 36. : 

26. To ſay that a perſon ſhall forfert generally, Forfeiture. 
or that he ſhall forfeit io the king, is all one; for the 
king ſhall have every forfeiture not otherwiſe limited. 

11 Go, | Bae 

27. Where a ſtatute faith, that ſuch a perſon ſhall Fine and ran- 
pay fine and ranſom to the king; in legal underſtand- ſom. 
a 3 ing, 


- 
r 
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ing, ſuch fine and ranſom are all one: for if they thoſe 

were divers, then ſhould the party pay two ſums, one ment 

1 for the fine, and another for the ranſom; which was whe! 
| i never done. 1 Inſt. 127. = 1 H 

| At the king's 28. Acts of parliament that ſpeak of fines or 3 
# pleaſure. ranſoms at the king's pleaſure, are always to be un- hy: 
l derſtood of the king in his courts by his juſtices. wor 
| 1 H. H. 375. . bibi. 
bl wWvere a 29. It is ſaid, that whereſoever a juſtice of the of k 
4 Ul power of com- peace is impowered, by any ſtatute, to bind a perſon ir (| 
1 mitment is over, or to cauſe him to do a certain thing, and ſuch mea 
4 — perſon being in his preſence ſnall refuſe to be bound, 1 
4 or to do ſuch thing; the juſtice may commit him to 3 
1 the gaol, to remain there till he ſhall comply. 2 Haw, nefil 
6. 116. END. | ot 2, felot 
El Impriſon- 30. When a ſtatute appoints impriſonment, but lies 
[ ment, when. limits no time when; it ſhall be immediately. 8 Co. pref 
4 119. "i | | 2 
nu Impriſon- 31. When a ſtatute appoints impriſonment, but fene 
/ | ment, how limits no time how long; the priſoner in ſuch caſe Do! 
| * muſt remain at the diſcretion of the court. Dalt. 4 o. 4 
| Commitment 32. Where any offender ſhall by a juſtice of the a pe 
wh to the houle peace be committed to the houſe of correction, for ture 
ih =, correttion, an offence cognizable before him out of ſeſſions, and the 
I or what time. : | 8 . ; 
"TA the time and manner of puniſhment is not by law f 
| expreſly limited; he may commit him to the houſe pect 
of correction, here to be kept to hard labour, until the may 

next general or quarter ſeſſions, or until diſcharged by d prof 

courſe of law. 17 G. 2. c. g. 1.34. 4 

Statute ma- 33. Wherever a ſtatute makes any offence felony ; upo 

kiog an of- it incidentally gives it all the properties of felony at tion 

fence felony. common law. 1 Haw. 10g. ie par. 

Miſpriſion. 34. Therefore an act of parliament that makes on 

an offence felony, doth conſequently introduce the on 

puniſhment of concealing, that is, miſpriſion of fe- ther 

lony; and every offence made felony by act of par- oug 

5 liament, includeth miſpriſion. 1 H. H. 708. 5 the 

Infants. 35. An act making a new felony, extendeth not prac 

to infants under 14 years of age; but if they be of fene 

that age, it binds them. 1 H. H. 706. 1 | coſt 

Life and 36. Not only thoſe crimes which are made fe- ſtail 

member. lonies by the expreſs words of any ſtatute, but alſo tor 


thoſe 


fence felony, is ſuperfluous; for by the 1 Ed. 6. c. 12. 


proſecution. 


INTRODUCTION. 
thoſe which are decreed to have or undergo judg- 
ment of life and member, do become felonies thereby, 
whether the word felony were mentioned or 8 
MOT. 1. | 

37. But an offence ſhall never be made felony, Body and 
by the conſtruction of any doubtful and ambiguous goods. 
words of a ſtatute ; and. therefore if it be only pro- 
hibited under pain of forfeiting body and goods, or 
of being at the king's will for body, lands, and goods, 
it ſhall amount unto no more than a high miſde- 


XX111 


meanor, puniſhable by impriſonment, or the like. 


1 Haw. 107. | | 
28. All felonies by the common law have the be- Benefit of 


| nefit of clergy ; therefore where a ſtature enacts a Clergy. 


felony, and ſays, the offender ſhall ſuffer death, clergy 
lies notwithſtanding, and is never ouſted without ex- 
preſs words.” 3 7. 2 Haw. 4. 
39. Saving of dower in a ſtatute making an of- —— of 
Dower is not loſt by the felony of the huſband. / 17. 
40. Where a penalty 1s given to an informer upon Coſts. 


a penal ſtatute z he ſhall have no caſts, unleſs the ſta- 


ture it ſelf directs it, but he ſhall pay his coſts out of 
the penalty. 2 Haw. 274. {5 TO 

Therefore where a Juſtice hath power to inflict a 
pecuniary penalty, not exceeding ſuch a ſum; he 
may do well in ſuch penalty to conſider the colts of 

41. No damages can be given to the party grieved, Damages. 
upon an indictment, or any other criminal proſecu- 
tion; and where by ſtatute damages are given to the 
party grieved, it ſeems that they cannot be recovered 
on an indictment at the ſuit of the king, grounded 
on ſuch ſtatute, unleſs ſuch method of recovering 
them be expreſly given by the ſtatute ; bur that they 
ought to be ſued for in an action on the ſtatute, in 
the name of the party grieved. But it is every day's 
practice in the court of king's bench, to induce de- 
fendants to make ſatisfaction to proſecutors, for the 
colts of the proſecution, and alſo for the damages ſu- 
ſtained, by intimating an inclination on that account 
to mitigate the fine due to the king. 2 Haw. 210 

| 42. Where 
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Treble da- 


mages. 


42. Where a ſtatute gives /reble damages; the ju- 
ſtices are not to aſſeſs the damages, and then treble 


them; but the jury ought to find the damages, and 


Diſtreſs and 
ſale. I 


then the juſtices are to treble them. Cro. Car. 449. 
43. In all caſes where a juſtice is or ſhall be re- 

quired by any act of parliament, to iſſue a warrant 

of diſtreſs for the levying of any penalty inflicted, or 


any ſum of money directed to be paid by ſuch act; it 


ſhall be lawful for ſuch juſtice granting ſuch warrant, 
therein to order and direct the goods and chattels fo 


to be diſtrained, to be ſold and diſpoſed of within a 


certain time to be limited in ſuch warrant, ſo as ſuch 
time be not leſs than 4 days, nor more than 8 
days, unleſs ſuch penalty or ſum of money, together 
with reaſonable charges of taking and keeping the di- 
ſtreſs, be ſooner paid. And the officer making ſuch 
diſtreſs, may deduct the reaſonable charges of taking, 
keeping, and ſelling ſuch diſtreſs, out of the money 


ariſing by ſuch fale; and the overplus (if any) after 


| Second of. 


fence, 


ſuch charges, and alſo the ſaid penalty or ſum of mo- 


ney, ſhall be ſatisfied and paid, ſhall be returned on 
demand to the owner of the goods and chattels ſo di- 
ſtrained. (Except only in caſes of diſtreſs for quakers 
tithes and church rates.) 27 G. 2. c. 20. =P. 
44. An att inflicting a penalty for a ſecond offence, 
mult always be underſtood, after conviction and judg- | 
ment for the firſt offence; and the ſecond offence 
muſt be committed after the firſt conviction, and 
Judgment thereupon given; for it doth not appear to 
be an offence, until judgment by proceeding of law 
be given againſt the offender, 2 Inſt. 468. 
And the indictment for a ſecond offence, muſt- 
recite the record of the firſt conviction; and upon the 
evidence, the record of the firſt conviction muſt be 
proved: but the matter of the firſt conviction ſhall 
never be re-examined, but muſt ſtand for granted. 


1 H. H. 686, © 


Abjuratiou 
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J. Of Fe in general. oils bak. ; 
II. Of acteſſaries before the fat. 
II. Of acceſſaries after the fat. ni 255m: 
17 V. How they are to be proceeded Lk 


"of Of acceſſa aries in general. 


CCESSARY (quaſi accedens ad culbam) is ** that i is Acceffary, whats 
A's not the chief actor, but one that is concerned in the fe- 
lony by commandment, aid, or receipt. Mood 663. 
2. In the higheſt capital offence, namely, high treaſon, there In the higheſt 
are no acceſſaries, neither before nor after; for the conſenters, offence, ao acy 


aiders, abetters, and knowing receivers and comforters of tray- ow * 


tors, are all principals. 1 Hale's Hiſt. 613. ' 


But yet as to: the courſe of proceeding,” it hath been, and in- N 
deed ought to be the courſe, that thoſe who did actually commit ny 
the very fact of treaſon, ſhould be firſt tried, before thoſe that are 
principals in the ſecond degree ; becauſe otherwiſe this inconve- 
nience might follow, that the principals in the ſecond degree 


might be convicted, and yet the principals in the firſt degree may 
be acquitted, which would be abſurd. 1 H. 2. 613. 


3. In caſes that are criminal, but not capital, as in petit. larceny ts the lol 


and treſpaſi, there are no acceſlaries ; for the acceſſaries befere offences, no ac- 


are in the ſame degree as principals; and acceſſaries after, by re- ceſſaries. 
ceiving the offenders, cannot be in law under any penalties as 


acceſſaries, unleſs the acts of parliament that induce thoſe penal- 


ties do expreſſy extend to receivers or comforters, as wine do. 
1 H. H. 613. 


4. It remains Wee that the buſineſs of this title of 12 Acceſſaries only 
ſaries refers only to felonies, whether by the common law, or by in felony. 


at of parliament. 1 H. H. 613. 


5. Concerning which, Lord Cole ablkives conerkllj dat ih Ar 
any offence is felony, ciedey by the common law, or by ſtatute, plied in felony. 


All acceſſaries both before and after are rer included. 


3 Hf. 59. 


6. Bit as to felonies by act of carllahient; Lord Hale diſtin- Acceſſaries in fe- 


ene thereupon as follows: Regularly (he ſays) if an act of par lonies el ſtature, 


lament enact an offence to be felony, tho' it mention nothing of 


acceſſaries dan e or after, yet r and coatequentiallys1 thoſe 


A | B that 


- 
2 


2 Acceſſarv. | 
that counſel or command the offence, are acceſſaries before, and 
' thoſe that knowingly receive the offender are acceſlaries after. 
1 H. H. 613. | 
But if the act of parliament that makes the felony, in expreſs 
terms comprehend acceſſaries before, and make no mention of ac- 
ceſſaries after, namely, receivers or comforters, there it ſeems 


counſellors, or abetters, all which import acceſlaries before, make 
it evident, that the law-makers did not intend to include acceſſa- 
Ties after, which is an offence of a lower degree than acceſlaries 
before. 1 H. H. 614. = 5 

And altho' it be generally true, that an act of parliament crea- 
ting a felony, renders conſequentially acceſſaries before and after 
within the ſame penalty, yet the ſpecial penning of the act of par- 


and the procuring and abetting, yea and wittingly receiving alſo 


the ſtatute of 27 Elix. c. 2. makes the coming in of a jeſuit trea- 
| fon, the receiving or relieving of him Felony, the contributing of 
money to his relief a præmunire. So that acts of parliament may 
diverſify the offences of acceſſary or principal, according to the 
various penning thereof, and ſo have done in many caſes. 1 H. H. 
C 614, pg: . : 3 | | 
How far accefſa- 7- Allo a flatute excluding the principals from the benefit of 
ries by ſtatute Clergy, doth not thereby exclude the accef{arics before or after; 
Thall have their neither doth a ſtatute, excluding the acceſſaries, thereby exclude 
clergy. the principals. 2 Haw. 342. | BEA 


IL. Of acceſſaries before the fall. 


or abet another to commit a felony. 


preſent, he is not an acceſſary, but a principal. 

So alſo, if divers come to commit an unlawful act, and be pre- 
ſent at the time of the felony committed, tho' one of them only 
doth it, they are a// principals. Hale's Pl. 215. 8 

So if one preſent move the other to, ſtrike; or if one preſent 
did nothing, but yet came to aſſiſt the party if needful; or if one 
hold the party while the felon ſtrikes him; or if one preſent deli- 
ver his weapon to the other that ſtrikes ; for they are pre/ent, aid- 
ing, abetting, or comforting. id. 216. | 

But if one came caſually, not of the confederacy, tho' he hin- 
dred not the felony, he is neither principal nor acceſlary, altho' 
he apprehend not the felon; but for his negligence he is puniſh- 
able by fine and impriſonment. Hale's Pl. 216. 2 Haw. 313. 


he that puts poiſon into any thing to poiſon another, and leaves it, 
thd' not preſent when it is taken: And ſo it ſeems all that are 
2 preſent 


there can be no acceſſaries after; for the expreſſion of procurers, 


liament in ſuth caſes, ſometimes varies the caſe : Thus the ſtatute ' 
of 3 H. 7. c. 2. for taking away women, makes the offender, | 


to be all equally principal felonies, and excluded of clergy. Again, 


Acceſſury before, An acceſſary before the fact committed, is he that being abſent at 
the time of the felony committed, doth yet procure, counſel, command 


Being abſent at the time of the felony committed] For if he is 


Alſo in ſome caſes, even a perſon abſent may be principal; as | 


: WM profert when the poiſon ie lo infuſed, and conſenting thereutito. 

. iP 866, + £90264 er vhs S614 „en 

. Procure, counſel, command, or abet] But here note ſome diver- 

p verſities: M * - © | a | 
. (1.) When the principal doth not accompliſh the fact altogether in 


the ſame ſort, as it was before hand agreed between him and the ac- 


a third perſon, and he lays hold upon him and robs him, the per- 
ſon commanding is not acceſſary to the robbery ; for his command 
8 might have been performed without any robbery. Dale. c. 161. 
But if the command had been to beat him, and the party com- 
manded doth kill him, or beat him ſo that he dieth thereof; the 
perſon commanding ſhall be acceſſary to the murder: for it is a ha- 
zard in beating a man, that he may die thereof. Dalt. c. 161. 
(2.) He that commangeth or counſelleth any evil or unlawful act 
to be done, ſpall be adjudged acceſſary to all that ſhall enſue upon the 
ſame evil a, but nat to any other diſtin? thing. As if one com- 
mand another to ſteal a horſe, and he ſtealeth an ox; or to rob a 
wan by the highway of his money, and he robs him in his houſe 
of his plate; or to burn ſuch an one's houſe, and he burneth the 
houſe of another: Theſe are other acts and felonies than he com- 
manded to be done, and therefore he ſhall not be adjudged acceſ- 
ſary to them. Dalt. c. 161. | IT 
(3.) But if a perſon commit the ſame felony, which another did 
command ar caunſel to be done, tha" he doth it at another time, or in 
another place, or in another fort than was commanded or counſelled, 
| yet here ſuch perſon commanding or counſelling ſhall be acceſſary. 


with a dagger; or to kill him by the highway, and he kills him in 
his houſe ; or to kill him one day, and he kills him on another day 
in theſe and the like caſes, he ſhall be acceſſary. Dale. c. 161. 
4.) Thoſe offences which in the conſtruction of law are ſudden and 
unpremeditated, cannot have any acceſſaries before. As killing a 
man by miſadventure, in his own defence, or manſlaughter : For 
in ſuch caſe there can be no procuring, counſelling, commanding, 
or abetting. But there may be acceſfaries after. 1 H. H. 616. 
(F.) It ſeems to be generally agreed, that he who barely con- 
ceals a felony, which be knows to be intended, is guilty only of a 
nl miſpriſion of felony, and ſhall not be judged an acceſſary; for this is 
not procuring, counſelling, or abetting. 2 Haw. 317. | 
(6.) Alfo, if a man counſels or commands another to kill a per- 
& ſon, and before he hath killed him, he who counſelled or com- 
jeli- manded it, repents, and fountermands it, charging him not to kill 


aid- him, and yet after he doth kill him; here ſuch perſon counter- 
bin manding ſhall not be adjudged acceſſary to the murder: For the 
T # | law adjudgeth no man acceſſary to a felony before the fact, but 
' 1 ſuch as continue in that mind at the time that the felony is done 
uln- and executed. Dale. c. 161. | 

„ 7.) But if a perſon adviſe a woman to kill her child as ſoon as 
3 2s it ſhall be born, and ſhe kill it in purſuance of ſuch advice; he is 
es It, an acceſſary to the murder, tho' at the time of the advice, the 


child not being born, no murder could be committed ef it: For 


ceſſary. And therefbre I one command another to lay hold upon 


As if he doth counſel to kill a man by poiſon, and he kills him 


4 >» FER 


B 2 the 


Acceſlarp. 
the influence of the felonious advice contiuuing till the child was 
born, makes the adviſer as much a felon, as if he bad given his 
advice after the birth. 2 Haw. 315. | 3 


III. Of acceſſaries after the fact. 


Acceſſary after, Acceſſary after the fuct is, where a perſon knowing the felony 1 
te 7 tted by another, relieves, comforts, or affifts the felen. 
I H. . 6 I 8. | y f 5 


Knowing the felony to be committed] There can be no doubt, but 
that it is neceſſary. that the receiver have notice of the felony, 
either expreſs or implied, and fo to be laid in the indiftment, that 
the receiver Inc that the perſon received by him, had committed 
the principal felony. 2 Haw. 319. e tif 16 
Dye felony] This, as hath been ſaid, holds place only in felonies, 
and in thoſe felonies, where by the law judgment of death regulady 
' ought to inſue; and therefore not in petit larceny. 1 H. H. 618. 
And therefore if a perſon do barely receive, comfort, or conceal 
an offender guilty of any common treſpaſs, or inferior crime of the 
like nature, tho he know him to have been guilty, and that there 
is a warrant out againſt him, yet he is not an acceſſary to the of- 
"fence ; but perhaps in ſuch caſe he may be indictable for a con- 
tempt of the law, in. hindring the due courſe of juſtice. 2 Haav. 
311. - : 8 
Reliewes, comforts, or aſſiſts the felon] In the explication of theſe 
words, ſeveral things are conſiderable ; 8 
(1.) Generally, any aſſiſtance whatſoever given to one known 
to be a felon, in order to hinder his being apprehended, or tried, 
or ſuffering the puniſhment to which he is condemned, is ſufficient 
to bring a man within this deſcription, and make him acceſſary to 
the felony; as where one aſſiſts him with a horſe to ride away 
with, or with money or victuals to ſupport him in his eſcape. 
2 Ham. 317. | | | | 
 (2.) But if a man knows that a perſon hath committed a felony, 
but doth not diſcover it, this doth not make him an acceſſary, but 
it is a miſpriſion of felony, for which he may be indicted, and 
upon his conviction fined and impriſoned. 1 H. H. 618. 
83.) Alſo if a man ſees another commit a felony, but conſents 
not, nor yet takes care to apprehend him or to levy hue and cry 
after him, or upon hue and cry levied doth not purſue him; this 
is a negle& puniſhable by fine and impriſonment, but it doth not 
make him an acceſſary. 1 H. H. 618. . | 
44.) In like manner, if one commit a felony, and come to a per- 
. fon's houſe before he be arreſted, and ſuch perſon ſuffer him to 
. ekcape without arrcſt, knowing him to have committed a felony, 
. this doth not make him acceſlary ; but if he take money of the 
felon to ſuffer him to eſcape, this makes him acceſſary: And ſo it 
is if he ſhut the fore door of his houſe, whereby the purſuers are 
; deceived, and the felon hath opportunity to eſcape, this makes him 
an acceſlary ; for here is not a bare omiſſion, but an act done by 
him to accommodate the felon's eſcape. 1 H. H. 619. 


} 


(5:) Allo 


Accelſary. 

(J.) Alſo it ſeems to be ſettled at this day, that whoſoever ro- 
fron a felon from an arreſt for the felony, or. voluntarily ſuffers 
him to eſcape, 1s an acceſlary to the felony. 2 Haw. 318. 

(6.) But if a felon be in priſon ; he that relieves him with ne- 
ceſſary meat, drink, or cloaths, for the ſuſtentation of life, is not 
acceſlary. 1 H. H. 620. 

7.) So if he be bailed out; it is lawful to relieve and maintain 
him, for he is ſtill in ſome ſort in cuſtody, and is under a an, 8 
of coming to his trial. 1 H. H. 620. 

(8.) But if a felon be in gaol; for a man to convey inflruments 
to him to break priſon to make an eſcape, or to bribe the gaoler to 
let him eſcape, makes the party an acceſſary; for tho! common 
humanity allows every man to afford ſuch perſons neceſſary relief, 
yet common juſtice prohibits all unlawful attempts to cauſe their 
eſcapes. 1 H. H. 621. 

9.) The ſending a letter in favour of a felon, or adviſing; to "op 
bour witneſſes not to appear, makes no acceſſary; but it is a de 
contempt. Hale's Pl. 219. 

(19.) A man may be acceſſary to an acceſſary, by the receiving 

of him, knowing him to be an acceſſary to felony. 1 H. H. 622. 

(̃ 1.) If a man hath. goods ſtolen, and he receives his goods 
again, ſimply, without any contract to favour the felon in his pro- 
ſecution, this is lawful; but if he receive them upon agreement 
not to proſecute, or to proſecute faintly, this is theftbote, puniſh- 
able by impriſonment and ranſom, but yet it makes him not an ac- 
ceſlary ; but if he take money of him to favour him, whereby he 
eſcapes, this makes him acceflary. 1 H. H. 619. 

(12.) And if any perſon ſhall receive or buy ſtolen goods, 
knowing them to be ſtolen; or ſhall receive, harbour, or conceal 
the thieves; he ſhall be deemed an acceſſary, and be tranſported 
for fourteen years. 3 W. c. 9. % 4. 5 Am. c. 31. ,. 5. 4 Gio. 
c. 11. And buying the goods at an undetvalue, is a preſumptive 

evidence, that he knew they were ſtolen. 1 H. H. 619. i 

(̃ 3.) It ſeems agreed, that the law hath ſuch a regard to that 

duty, love, and tenderneſs, which a wife owes to her huſband, as 

not to make her an acceſſary to felony by any receipt given to her 

huſband; yet if ſhe be any way guilty of procuring her huſband 

to commit it, it ſeems to make her an acceſſary before the fact, in 

the ſame manner as if ſhe had been ſole. Alſo it ſeems agreed, 

that no other relation, beſides that of a wife to her huſband, will 

exempt the receiver of a felon from being an acceſſary to the fe- 

lony; from whence it follows, that if a maſter receive a ſervant, 

or a ſervant a maſter, or a brother a brother, or even a huſband 
a wife, they are acceſſaries in the ſame manner as if __ had been 
mere ſtrangers to one another. 2 Haw. 320. 

4.) But if the wife alone, the huſband being ignorant of it, 
do receive any other perſon being a felon; ae: wife is er 
and not the huſband. 1 H. H. 621 

15.) But if the huſband and wife both receive a felon know- | 
ingly, it ſhall be judged only the act of _y hiſhand, -and the wife 
ſhall be acquitted. . 1 H. H. 621. © {677 bas 


— 
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6 Atte ſlarv. 
VV. How they are to be proceeded againſt. 


Acceſſaries how 1. By 3 Ed. 1. c. 15. Thoſe who are acczſed of the receipt of 
far bailable. fplons, or of commandment, or of force, or e aid of felony dine, 
Hall be bailable ; but this ſeemeth to be only where it ſtands in- 

different whether the party be guilty or itznocent; for if there are 


2 Haw. 102. 


to be tried. county, and dies thereof in another county, the acceſſary may. be 
indicted in the county where the death ſhall happen. 2& 3 Ed 6. 

6: 3&: A, 3. e RAY Bree 
Tho ſamo. 1 ay Where a murder or felony ſhall be committed in one county, 
and a perſon ſhall be acceſſary in another county, the acceſſary 
may be indicted in the county where he was acceſſary: And the 
judges of afſize, or two of them, of the county where the offence 
of the acceſſary ſhall be committed, on ſuit to them made, ſhall 
write to the keeper of the records where the principal ſhall be 
convicted, to certify them whether ſuch principal be attainted, 
convicted, or otherwiſe diſcharged ; which he ſhall certify under 

| his ſeal. 2& 3 Ed. 6. c. 24. . 4. e won 

Acceſſary and 4. The acceſſary may be indicted in the ſame indictment with 
mg ary the the principal, and that is the beſt and moſt uſual way; but he may 
indictments be indicted in another indictment, but then ſuch inditment mult 
28 the certainty and kind of the principal felony. 1 H. H. 

| 23. 1 * ; '; Wh 2 FEY 
Principal to be 5. It ſeemeth that the acceſſary may be put to anſwer before 
firſt tries, the principal hath appeared ; but his plea cannot be tried before 
ſuch appearance, unleſs he defires it himſelf ; but if he will put 
himſelf upon his trial, before the principal be tried, he may ; and. 
his acquittal or conviction, upon ſuch trial, is good. 2 Haw. 322. 

1 H. H. 623. Ph. FE: 
But it ſeemeth neceſſary in ſuch caſe to reſpite judgment, till 
the principal be convicted ; for if the principal be after 1 
that conviction of the acceſſary is annulled, and no judgment 
ought to be given againſt him: But if he be acquitted of the ac- 


623, 624. 


one inqueſt, acceſſary appear together, and the principal plead the general iſ- 
ſue, the acceſſary ſhall be put to plead alſo; and that if he likewiſe 

plead the general iſſue, both may be tried by one inqueſt; but that 

the principal muſt be firſt convicted; and that the jury ſhall be 

charged, that if they find the principal not guilty, they ſhall find 

the acceſſary not guilty. But it ſeems agreed, that if the principal 

plead a plea in bar, or abatement; or a former acquittal, the ac- 

ceſſary ſhall not be forced to anſwer, till that plea be determined; 


againſt the principal, yet he ſhall after plead over to the felony, 
and may be acquitted, 2 Haw. 323. 1 H. H. 624. 1 50 5 


n N . | 9. An- 


ng preſumptions of guilt, it ſeemeth that he is not bailable. 
In what county 2. Where a perſon is feloniouſly ſtricken or poiſoned in one 


ceſſary, that acquittal is good, ang he ſhall be diſcharged. 1 H. H. 
Both tried by 5. It ſeems to be ſettled at this day, that if the principal and 


ſor if it be found for the principal, the acceſlary is diſcharged; if 


7. Anciently, the acceſſary could not be tried, unleſs the prin- Acceſſary may 
cipal were attainted (3 Ed. 1. c. 14.) but by the 1 Ann. Stat. 2, be _— — 
. 9. F 1. If the principal be conviſted; or ſtand mate, or pe- t intel. 
remptorily challenge above twenty of the jury, the acgeſſary may 
be tried and puniſhed as if the principal had been attainted; and 
this, altho the principal be admitted to his clergy, pardoned, or 
otherwiſe delivered before attainder. WIe 
3. But in the caſe of ſtelen goods, if the principal cannot be Receiver of ſto- 
taken, the buyer or receiver may be proſecuted as for a miſde len gods may 
meanor, to be puniſhed by fine and impriſonment, or other ſuch te 
.coporal puniſhment as the court ſhall think fit, altho' the principal 2 
be not convicted; which ſhall exempt the offender from being pu- 
niſied as acceſſary, if the principal be afterwards taken and con- 
victed. 1 Ann. Stat. 2. c. 9. J. 2. 5 Ann. c. 31. /. 6. 

9. It ſeemeth not Aceh where a perſon is charged as ac- Caſe where a 
ceſſary to dae than one principal, to try him on the conviction perſon is charged 
of one, before all of them have appeared; becauſe hereby he ® acceſlary to 
may be ſabje& to the harſhip and hazard of two trials for his life e than coe. 
for the ſame offence, which is contrary to the general courſe of 
the law. 2 Haw. 32: 8 
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10. If the principal be erroneouſly attaint, yet the acceſſary Caſe where the 

| hall be put to anſxer, and ſhall not take advantage of the error Principal is erro- 

in that attainder ; but the principal reverſing the attainder, re- Wan 

verſeth the attainder of the acceſſary. 1 H. H. 625. 

11. If one perſon be indicted as principal, and another as ac - Acceſſary acquit- 

auen and both be acquit; yet the perſon indicted as acceſſary ted may be in- 

may be indicted as principal, and the former acquittal as acceſſary 5 as princi- 

n t H. H. 625. ; 5 | „„ 5 
12. Bat if & perſon be indicted as principal and acquitted ; he Principal acquit- 

ſhall not be indifted as acceſſary before: 10 if be be, he ted may not be 

plead his former acquittal in bar, for it is in ſubſtance the ſame of- daher before. 


ne, [EIT PTE . 
13. But if he be indicted as principal, and acquitted; he may Principal acquit- 

be indicked as acceſſary after, for they are offences of ſeveral na- 22 be in- 
des. 1 H. H. 646. a 
; 157 And . it us if he be 2 as acceſſary before, and ac- Acceſſary before, 

quitted ; yet for the ſame reaſon he may be indicted as acceſſary 2cquitted, may 
f after. 1 H. 626. ao Es 1 | de indicted as 


1 : acceſſary afte 


„I 45* 5, 
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Indict ment of an acceſſary before the fact, taken 
from Cotes report of Lord Sanchar's caſe, 9 Co. 


117. Which, as the proſecution was by the king's 


ſpecial command, was probably drawn by good 


advice; and on which Robert Creighton, eſquire, 


(Lord Sanchar of Scotland) was convicted and 
r 


Middleſex. ] "HE jurors do preſent for the lord the king upon 
| their oath, That whereas Robert Carliel late of 
London, yeoman, and James Irweng late of London aforeſaid, yeo- 
man, not having god before their eyes, but ſeduced by the inſtigation 
of the dewil, the eleventh day of May in the year of the reign of 
our lord James by the grace of god of England, France, and Ire- 
land, king, d:fender of the faith, and fo forth, the temth, and of 
Scotland the forty-fifth, at London, that is to ſay, in the pariſh of 
St. Dunſtan in the ft, and in the ward of Farringdon. without 
London aforeſaid, &c. with force and arms, &c. felonioufly and 
of thr cforethought malice, in and upon one John Turner they and 
there in the peate of god and of the ſaid lord the king being, made 
an afjault and affray, and the aforeſaid Robert Carliel a certain 

gun [tormentum}] called a piſtol, of the walue of. 5 8. then and there 
charged with gunpoxuder and a leadin bullet, which gun the ſaid 
Robert Carliel in his right hand then and there had and held, in and 
upon the. aforeſaid John Turner then and there feloffoufly, volunta- 
rily, and of his malice forethaught, did ſhoot off and diſcharge ; and 
the aforeſaid Robert Carliel, with the leaden bullet aforeſaid from 


\ the gun aforeſaid then and there ſhot and diſcharged, the afergſaid 


John Turner in and upon the left part of the breaſt of him the ſaid 
John Turner, near the leſt pap of bim the ſaid John Turner, then 
and there feloniouſly firuck, giving to the ſaid John Turner then and 


there with the leaden bullet aforeſaid out of the gun aforeſaid then 


and there ſhot off and diſcharged, in and upon the left fart of the 

Bren "of him the ſaid John Turner, one mortal, wound of the breadth 
| of half an inch, and depth of five inches, of which mortal wound 
the aforcſaid John Turner at London aforeſaid, in the pariſh and 
ward aforeſaid, inflantly died: And that James Irweng felonioufly, 


and of his forethought malice, then and there was preſent, aiding, 


effifting, abeiting, comforting and maintaining the aforeſaid Robert 
Carliel 7 the felony and murd:r aforeſaid in form aforeſaid to be done 
and committid; and fo the aforeſaid Robert Carliel and James frweny 
the afor:ſaid John Turner at London afore/aid, in the pariſh and 
ward aforeſuid, in manner and form aforeſaid, fclonionſly, volunta- 
 rily, and of their forethought malice, killed and murdered, againſt 


the peace of the lord the now king, his crown and dignity; And 


that one Robert Creighton, late of the pariſh of St. Margaret in 
Haliminſtr in the county of ;Migdle/ex, eſquire, not having god 
before bis eyes, but being ſeduced by the inſtigation of the devil, 
before the felony and murder aforeſaid by the aforeſaid Robert Car- 


liel 


r | | 

Additios. 
zel and James Irweng in manner and form aforeſaid done md, 
committed, that is to ſay, the tenth day of May in the year 
the reign of our lord James, by the proce of god of England, 
France, and Ireland, king, defender of the faith, and ſo forth, 
the tenth, and of Scotland the forty fifth, the aforeſaid Robe: 
Carliel, at the aforeſaid pariſh of St. wo in Weſtminſter 
aforeſaid, in the county of Middleſex aforeſaid, to the felony and 
murder aforeſaid, in manner and form aforeſaid to be done and 
committed, maliciouſly, feloniouſly, voluntarily and of his fore- 
thought malice, did incite, move, abet, counſel and procure; © 
againſt the peace of the ſaid lord the king that now is, his crown 


and dignity. | WP 65 5:48 
= after the factz then the form may be thus; . 
And that A. O. late in the county of | yeoman, 


felony in manur ad form aferiſaid, afterwards, to wit, on thy A 
| day of —— in the ———— year of the reign 
2 aforeſaid in the county aforeſaid, with force 
and arm:, him the ſaid did then and there feloniouſſy, and 
of his malice forethought, receive, aid, and comfort; againſt the peace 
of the ſaid lord the king that now is, his crown and dignity. 3 


Ation popular, See Inkoꝛmaton. 
_ 7 A N 5 2 25 : | 


avell knowing the ſaid (offender ) to hawe done and committed the A 


— . 
* 


r 


O prevent the inconvenience of troubling one perſon for 
another, it is enacted by 1 H. 5. c. 5. that in every original | 
writ of actions perſonal, appeals, and indictmenis, in which the ar- ? 
igent ſhall be gauarded, to the names of the defendants additions hall 
be mage, of their eſtate or degree or miſtery, and of the towns, or 
bamlets, or places, and counties, of the which they avere, or be: , 
And if by proceſs upon the ſaid original writs, appeals, or indict- 
ments, in the which the ſaid additions be omitted, any outlawrics be 
Pronounced, they ſhalt be woid; and before the outlawrics pronounced, 
the ſaid writs and indi ments fhall be abated by the exception of the 
. „ 1 Ja i 
In which the exigent all be aavard:d] The exigent is a writ 
whereby the ſheriff is commanded: to proclaim the. party in the 
county court, in order to his being outlawed, . And by theſe 
words the act extendeth only to caſes. where proceſs of outlawry 
may be awarded; and therefore it extendeth not to an indictment 
for jncroaching on a highway, becauſe in that caſe proceſs of our- 
lawry lieth not, but a Grebe Croke Elix. 148. 2 85 
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Addition. ; 
| To the names of the defendants) Regularly by the common law 
every natural man, having no name of n V ought to be nam 
in al originals and other "ſuits by his chriſtian, nate and ſirna me, 
and that, before this act, ſufficed ; but if he had a tame of in- 
ferior Aa (as knight, or banneret) he ought to be named 
his chriſtian name and ſirname, and by the addition of hls name 
dignity. 2 Inf. 666. 5 1 
If there be a corporation of one ſole petſon, that hath a fee 
imple, and may have a writ of right, he may be named by the 
common law by his chriſtian name without any firname, as John 
| Biſhop of P. 2 Inf. 666. e on 
If it be a corporation aggregate of many able perſons, as mayor 
and commonalty, dean and chapter, the mayor or dean need not 
be named by his chriſtian. name, becauſg that ſuch a corporation 
ſtandeth in lieu both of the chriſtian name and firname. 2 1ſl. 
666. | | 3 
A duke, marquiſs, earl, viſcount, or baron might by the com- 
mon law be named by his chriſtian name, and by the name of his 
dignity ; as John Duke of M. 2 luft. 666. | 


Additions all be made] The addition as well of the eſtate, de- 


gree, or miſtery, as the town, hamlet, or place, ought by force 
of this act to be alledged in the firſt name; for an addition after 
the alias dictus is ill: As for inſtance, where the indidtment was 
againſt V. R. otherwiſe called V. R. of H. for without the alia. 
dictus there is no addition of the vill; and if the is not ſuf- 
ficiently named in the firſt part, the alias cannot aid or help it. 
2 Inſt. 669. 3 Salt. 20. | 2 2] 
Where er are ſeveral defendants of different names, and the 
ſame addition, it is ſafeſt to repeat the addition after each of their 
names, applying it particularly to every one of them. 2 Haw. 
187. 25 5 | | | 
' Where a father hath the ſame name and the ſame addition with a 
defendant being his ſon, the action is abateable unleſs it add the 
addition of the younger to the other additions ; but where the fa- 
ther is the defendant, it is ſaid that there is no need of the addi- 
tion of the alder. 2 Haw. 187. 


Of their eſtate or degree] Eſquire is a good addition; and the 
ſons of all peers and lords of parliament in the life of their fathers, 
are in law eſquires, and ſo to be named. Alſo the eldeſt ſon of a 
knight is an eſquire. 2 Int. 667. 5 
And it ſeems clear, that no one can be well deſcribed by the 
addition of a temporal dignity of any other nation beſides our own; 
becauſe no ſuch dignity can give a man a higher title here, than 
that of an eſquire. 2 Harv. 1 | 5 
Gentleman and gentlewoman are good additions; and if a gen- 
tlewoman be named ſpinſter, ſhe may abate and quaſh the writ or 
indictment. 2 Uf. 668. FF | 


A gentleman by reputation, that is dear outs by birth, nor 


by office, nor by creation, but commonly called gentleman, and 
known by that name, is a ſufficient addition ; but if he be named 
yeoman, he cannot quaſh the indictment, 2 Int. 668, 


G. =o 


Addition. 
Lord Cole ſays; he that hath taken any degree in either of the 
univerſities, may be named by that degree without queſtion. 2 Inf. 


668. But this is doubted by others. 2 Haw. 187. 


Clerk is a good addition of a clergyman. # If. 668. 


Veoman and labourer are good additions, and are applied only 
to the man, and not to the woman. 2 Haw. 188. 


Widow or ſipglewoman, or (as ſome fay) wife of ſuch a one, 
are all of them good additions of the eſtate and degree of a wo- 
man; but no ſuch like addition is good, for the eſtate and degree 
of a man. And ſpinſter is a good addition for the eſtate and 
degree of a woman, and perhaps alſo for that of a man. 2 Haw. 
188. | e | | | 

Or an ſtery] This incladeth all lawful atts, trades, and oecupa - 
tions, as taylor, merchant, mercer, pariſh clerk, ſchoolmaſter, 
huſbandman, labourer, and the like, 2 Haw. 188. 

But ſervant, groom, or farmer, are not additions within this 


act, becauſe they are not of any miſtery. And chamberer, but 


ler, pantler, or the like, are additions of offices, and not of any 
miſtery or occupation. 2 ft. 668. © FOES OY 5 

Neither doth this act extend to unlawful practices, as extor- 
tioner, maintainer, thief, vagabond, heretick, and ſuch like. 
2 Haw. 188. 85 er bo 

If a man have divers arts, trades, or occupations, he may be 
named by any of them; but if a gentleman by birth be a tradef- 
man, he ſhall not be named by his trade, but by'the degree of 
gentleman, becauſe it is worthier than the addition of any miſlery. 
And in general a man ſhall be named by his worthieſt title of ad- 
dition. 2 Int. 668, 669. | 


And of the tewns or hamlets] If there be two towns in a 


county of the ſame principal name, with different additions to 
diſtinguiſh them from one another, as Great Dale and Little 
Dale, or Upper Dale and Lower Dale, and the defendant be 
named only of the principal town without any addition, as of 
Dale only, the defendant may plead that there are two Dales 
in the ſame county, and none without an addition.. But if there 
be two towns of the ſame name in a county, without any addition 
to diſtinguiſh them, it may be ſufficient in ſuch caſe to name the 
defendant generally of either of ſuch towns, without adding any 
thing to diſtinguiſh it from the other. 2 Haw. 189. 
If the defendant live in a hamlet of a town, it is ſaid to be in 


the election of the party to name him either of the hamlet or of 


the town. 2 Haw. 189. | | 
But the addition of a pariſh, if there be two or more towns in 
it, is not good; but if there be but one town, the addition of pa- 
riſh is good. 2 If. 669. N i 
The addition of the place of habitation of a wife, is ſufficiently 
ſhewn, by ſhe wing that of the huſband ; becauſe it ſhall be intend- 
ed that the wife lives where the huſband does. 2 Haw. 190. 


Or places) If the defendant lives in a place known by a ſpecial 


name, and lying out of any town or hamlet, he may be well 


named of ſuch place ; but if he live in any place known within a 
EE IS | town 


FE 


Affrav. 


town or hamlet, it is ſaid to be ſafeſt to name him of the town or 


hamlet. 2 Ha. 189, 190. 


Of the which they were, or be) The addition of the eſtate, de- 
gree, or miſtery, ought to be as the defendant was of at the day 
of the indictment brought, and not Jie of ſuch a degree or mi- 
ſtery; but it is a good addition to name the defendant Jae of ſuch 
a town or place, becauſe men do often remove their habitation, 
2 Inſt. 670. 
Shall be void] This being a judgment in law, is interpreted to 

be made .void by a writ. of error, or by the plea of the party 
coming in upon a cafias utlagatum; for tho' the ſtatute ſaith they 
ſhall be void, yet they are but voidable by a writ of error or 
plea. 2 ft. 670. 

By the exception of the party] But if the * THEIR appeatrach 
upon proceſs, and plead, taking no advantage thereof by excep- 
tion, he hath loſt the benefit hereof : But it ſeemeth that the bare 


appearance of che party, without plea, doth not ſalve the want of 


a 850 en. 2 Haw. 190. 


Avbettüement. See 8 c 


| Afﬀeay, 


J. ud. i is an affray. ENS 
II. How far it may be ſuppreſſed by a privaye perſon. 
. TIT. How far by a conſtable. . | 

VJ. How far by a juſtice of the peace. 

V. Puniſhment of an affray. 


J. What is an affray. 


N affray is a publick offence to the terror of the king Hub. 
jects, and is an Engliſh word, and fo called, becauſe it 
affrighteth and maketh men afraid. 3 Inſt. 158. 

2. From whence it ſcemeth clearly to follow, that there may 
be an aſſault, which will not amount to an 4 ray; as where it 
happens in a private place, out of the hearing or ſeeing of any, 
except the parties concerned, in hich caſe it cannot be ſaid to be 
to the terror of the people. 1 Haw. 134. 


3. Alſo it is ſaid, that no quarrelſome or threatning words 


whatſoever, ſhall amount to an affray; and that no one can juſtify 
laying his hands on thoſe who ſhall barely quarrel with angry 
words, without coming to blows; yet it ſeemeth, that the conſta- 
ble may, at the requeſt of the party threatned, carry the perſon 


who threatens to beat him, De a 1 in order to find ſureties. 
* — * 


4. Alſo, 


n. 


Aﬀray. 
4. Alſo, it is certain, that it is a very high offence to challenge 
another, either by word or letter, to fight a duel, or to be the 
meſſenger of ſuch a challenge or even barely to endeavour to 
rovoke another to ſend a challenge, or to fight ; as by diſperſing 
me to that purpoſe, full of reflections, and inſinuating a deſire 
to fight. 1 Haw. 135. | Si 5 . 2 
5. But altho' no bare words, in the judgment of law, carry in 
them ſo much terror as to amount to an affray, yet it ſeems cer- 
tain, that in ſome caſes there may be an affray, where there is no 
actual violence; as where a man arms himſelf with dangerous and 
unuſual weapons, in ſuch a manner as will naturally faule a terror 
to the people; which is ſaid to have been always an offence at the 
common law, and is ſtrictly prohibited by ſtatute: For by 2 Ed. 3. 


c. 3. it is enacted, that no man of what condition ſoever, except the 


king's ſervants in his preſence, and his miniſters in executing their 
office, and ſuch as be in their company afſifting them, and alſo upon a 


cry made for arms to keep the peace, ſhall come before the king's ju- 


flices, or other of the king's miniſters doing their office, with force 
and arms, nor bring any force in affray of peace, nor go nor ride 
armed, by night or day, in fairs o markets, or in the preſence of the 
king's juſtices, or other miniſters, or elſewhere ; upon pain to forfeit 


tbeir armour to the king, and their bodies to priſon. at the king's 


pleaſure. And the King's juſtices in their preſence, ſheriffs and otber 
minifters in their bailiewicks, lords of franchiſes and their bailiffs in 
the es and mayors and bailiffs of cities and boroughs withia the 


ſame, and borough holders, conſtables, and wardens of the peace 


evithin their wards, ſhall hade power to execute this ach. Aud 


| the judges of affize may puniſh ſuch officers as have not done thtur 
duty herein. | 


Upon, a cry made for arms to keep the peace] It is holden upon 
theſe words of exception, that no perſon is within the intention of 
this ſtatute, who arms himſelf to ſuppreſs dangerous rioters, re- 
bels, or enemies, and endeavours to ſapprefs or reſiſt ſuch di- 


ſturbers of the peace and quiet of the realm. 1 Haw. 136. 


In affray of peace] En effrayer de la fees ; Lord Coke has it pars, 
of the country, or the people; and ſo, he obſerves, that the writ 
grounded upon this ſtatute faith, In quorundam de populo terrorem ; 


and therefore the printed book, in affray of peace, ought to be 


amended. 3 rt. 158. 
And it is holden upon theſe words, that no wearing of arms is 


within the meaning of this ſtatute, unleſs it be accompanied with 


ſuch circumſtances as are apt to terrify the people ; from whence 
it ſeems clearly to follow, that perſons of quality are in no danger 


of offending againſt this ſtatute, by wearing common weapons, or 


having their uſual number of attendants with them, for their or- 
nament or defence, in ſuch places, and upon ſuch occaſions, in 


which it is the common faſhion to make uſe of them, without 
cauſing the leaſt ſuſpicion of an intention to commit any act of 


violence, or diſturbance of the peace. 1 Harv. 135. 


0 


. 5 52 585 Nor 


Wer to go nor ride armed] It is holden, that a man cannot e- But i 

" cuſe the wearing ſuch armour in publick, by alledging that ſuch a in an 
one threatned him, and that he wears it for the ſafety of his per- ſtify 
ſon from his aſſault; but it hath been reſolved, that no one Men for h 
incur the penalty of the ſaid ſtatute for aſſembling his neighbour thoſe 
and friends in his own. houſe, againſt thofe who threaten to do him perſe 
any violence therein, becauſe a man's houſe is his caſtle. 1 Haav. 


136. RS PE 
Their bodies to priſon) The ſtatute of 20 R. 2. c. 1, adds a fine 


Wardens of the peace} It is holden, that any juſtiee of the peace, 

or other perſon who is impowered to execute this ſtatute, may 

proceed thereon ex officio ; and if he find any perſon in arms, con- 

trary to the form of the ſtatute, he may ſeize the arms, and com- 

mit the offender to priſon ; and that he ought alſo to make a re- 

cord of the whole proceeding, and certify the ſame into the ex- 
chequer. 1 Haw. 135. FW 2 


II. How far it may be ſuppreſſed by à private perſon. 
1. It ſeems agreed, that any one who ſees others fighting, may 


lawfully part them, and alſo ſtay them till the heat be over, and 
then deliver them to the conſtable to be carried before'a juſtice, to 
find ſureties for the peace. 1. Haw. 136. ws 

2. And the law doth encourage him hereunto ; for i 
ceives any harm by the affrayers, he ſhall bave his remedy by law 
againſt them; and if the affrayers receive hurt, by the endeavour- 
ing only to part them, the ſtanders-by may juſtify the ſame, and 
the affrayers have no remedy by law. 3 It. 158. 

3. But if either of the parties be ſlain, or wounded, or ſo 
ſtricken that he falleth down for dead; in that caſe the ſtanders-by 
ought to apprehend the party ſo ſlaying, wounding, or ſtriking, 
or to endeavour the ſame by hue and cry; or elſe for his eſcape 

they ſhall be fined and impriſoned. 3 Inſt. 158. 


II. How far by a conſtable. 


1. It ſeems agreed, that a conſtable is not only impowered, as 
all private perſons are, to part an affray which happens in his pre- 
ſence; but is alſo bound at his peril to uſe his beſt endeavours to 3 
this purpoſe; and not only to do his utmoſt himſelf, but alſo to 
demand the aſſiſtance of others, which if they refuſe to give him, 

they are puniſhable with fine and impriſonment. 1 Haw. 137. 

2. And it is ſaid, that if a conſtable ſee perſons either actually 
engaged in an affray, as by ftriking or offering to ſtrike, or draw- 
ing their weapons, or the like; or upon the very point of enter- 
ing upon an affray, as where one ſhall threaten to kill, wound, o Tr 

beat another, he may either carry the offender before a juſtice, to 
find ſureties for the peace, or he may impriſon him of his own au- 
thority for a reaſonable time, till the heat ſhall be over, and 
alſo afterwards detain him till he find ſuch ſurety by obligation: 
1 But 


— 


open the doors to pref 


to take them. 1 Haw. 137. 


Affray. 


But it ſeeme, that he has no power to impriſon ſuch an offender 


in any other manner, or for any other purpoſe; for he cannot ju- 
ſtify the committing an affrayer to gaol, till he ſhall be puniſhed 
for his offence: And it is ſaid, that he ought not to lay Rnd on 
thoſe, who barely contend with hot words, without any threats of 
onal hurt; and that all which he can do in ſuch caſe, is to 
command them under pain of impriſonment to avoid fighting. 
1 Haw. 137. | | 
3. But he is ſo far intruſted with a power over all actual affrays, 
that tho' he himſelf is a ſufferer by them, and therefore liable to 
he objected againſt, as likely to be partial in his own cauſe, yet 
he may ſuppreſs chem; and therefore, if an aſſault be made upon 
him, he may not only defend himſelf, but alſo impriſog the offen- 
der, in the ſame manner as if he were no way a party. 1 Hae. 


137. | | ; 
£4 And if an affray be in an houſe, the conſtable may break 
erve the peace; and if affrayers fly to an 
houſe, and he follow with freſh ſuit, he may break open the doors 

5. But it is ſaid, that a conſtable hath no power to arreſt a man 
for an affray done out of his own/view, without a warrant from a 
juſtice, unleſs a felony were done, or likely to be done; for it is 
the proper buſineſs of a conſtable to preſerve the peace, and not 


to puniſh the breach of it, 1 Haw. 137. 


* How far by a juſtice of the peace. 


There is no doubt, but that he may and muſt do all ſuch things 
to that purpoſe, which a private man or conſtable are either en- 
abled or required by the law to do: But it is ſaid, that he cannot 
without a warrant authorize the arreſt of any perſon for an affray 
out of his own view; yet it ſeems clear, that in ſuch caſe he may 
make his warrant to bring tlie offender before him, in order to 
compel him to find ſureties for the peace. 1 Haw. 137. 


V. Puniſhment of an affray. 


All affrays in general are puniſhable by fine and impriſonment. 


1 Haw. 138. | 
And they. are inquirable in the leet, as common nuſances. 


3 Inft. 158. 
Warrant to apprehend affrayers. 


W 0 To the conflable o. 


HE RE AS A. I. / yeoman, hath this day made 
oath before me Ji P. eſquire, one of his majefty's juſtices of the 

peace for the ſaid county, 
year of the reign of A. O. of ———yeoman, and B. O. of 
jeman, at mma the ſaid county, in a tumultuous man- 
| f ©" 


at on the day of——in 16 


15 


Affray. 

_ ner made an affray, wherein the perſon of ef? A. I. was beaten 
and abuſed by them the ſaid A. O. and B. O. without any lawful 
or ſufficient provocation given to them, or to either of them, by him 
the ſaid A. I. Theſe are therefore to command you forthwith to ap. 
prebend the ſaid A. O. and B. O. and bring them before me, or ſome 
other of his ſaid majeſty's juſtices of the peace for the ſaid county, to 
' anſwer the premiſſes, and to find ſureties as well for their per ſonal 
appearance at the next general quarter-ſeſſions of the peace to be 
holden for the ſaid county, then and there to anſawer to an indictment 
to be preferred againſt them by the ſaid A. I. for the ſaid offence, as 
alſo for their keeping the peace in the mean time, towards his ſaid 
majeſty and all his liege people, and eſpecially towards him the ſaid 
A. I. Hereof fail not, as you will anſwer the contrary at your peril, 
Given under my hand and ſeal at —— in the ſaid county, the wm 


For 


Indictment for an affray. » 


HE jurors for our hrd the king, upon their oath preſent, Wi 

that A. O. of in. the county of ——— taylor, and 

B. O. of —— in the ſaid county, blackſmith, with force and 

arms, on the day of in the year of the reign 

of our favereign lord George the ſecond, by the grace of god, of 

Great Britain, France, and Ireland, king, defender of the faith, 
and fo forth, at ——— afer:ſ:id in the ccunty aforeſaid, being ar- 

rayed and unlawfully aſſembled together in a warlike manner, did 

make an affray, to the terror and difturbance* ef divers of the ſub- 
jects of our ſaid ſovercign lord the king then and there being, and 
0 the evil example of all other the ſubjetts of our ſaid ſovereign 
lord the king, and againſt the peace of our ſaid lord the king, 

his crown and dignity. | cx 


Ale and Beer. See Exciſe, 


c N e e e SE IM_MIECTSCECS.S 


eg. 


Alehoules. 


For matters . to the exciſe of beer and 
e title Exciſe. 


. Concerning inns and alehouſes in general 

IT. Selling ale without licence. 

III. Licenfing alebouſes. : 

IV. Recognizance, and forfeiture thereef 

V. To what places the licence ſhall extend. 

VI. How long the licence ſball continue in force. 

VII. Offences in brewing of ale. 

VIII. Innkeepers obliged to receive gueſts. 

IA. Soldiers quartered in alehouſes. 

A. Concerning ale veſſels, and the meaſure of * 

5 75 Conſpiring to enhance the price of ale. 

XII. Selling in veſſels of plate. 

XIII. Innkeeper ſuffering upling ce, 
XIV. Perſons guilty of tipling. = 
XY. Concerning drunkenneſs. 

XVI. Detaining goods for the reckoning. 

AVII. Goods of a gueſt ſtolen out of an inn. 

XVIII. . ſtealing goods. 


+ Concerning inns and alebou yes T 


VERY inn is not an alehouſe, nor is every alehouſe an Difference be- 
inn: but if an inn uſes common ſelling of ale, it is then tween inns and 
allo an alebouſe ; and if an alchouſe lodges and entertains trayel- 8 
lers, it is alſo an inn. 
2. It was reſolved by all the Jadges, that any perſon might Ik 
ereft an inn to lodge travellers, without any licence or allowance inns. 


for ſuch erection. Dale. e. 56. Black. 170. 


3. But it ſeems to be agreed, that the keeper of an inn may by Inn indictable. 
the common law be indicted and fined, as being guilty of 44 
lick nuſance, if he uſually harbour thieves, or perſons of — 
lous reputation, or ſuffer frequent diſorders in his houſe, or take 
exorbitant prices, or ſet up a new inn in a place where there is no 
ary oe wo... of one, to the hindrance- of other ancient and 
Well gov inns, or keep it in a in ref] of its ſituation 
wholly unfit 1 a purpoſe, 1 =o. 225, "Y 


Vor. A. | — 4. And 


— 


Tnnkeeper ſelling 4. And if an inn uſeth the trade of an ale ouſe, as almoſt all 
ale. innkeepers do, it ſhall be within the ſtatutes r ade about alehouſes. 
„133. Black. 190. | ' 

Inn to be li- 5. It hath been alſo agreed for law, that innkeepers ought to 
ceaſed. have licence, and be bound by recognizance for keeping good or- 
1 der, as alehouſekeepers are. Dalt. 44. 

Power of juſtices 6. By the commiſſion of the peace, two juſtices (1 2. ) may 
by the commiſ- inquire of innholders, and of all and ſingular other perſons, who 


fo. ſhall offend in the abuſe of weights or meaſures, or in the ſale of 
- victuals, againſt the form of the ordinances in that bebalf made. 


— — 2 — R 
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II. Selling ale cvit bout licence. 


Here are three methods of proceeding againſt an offender, (1) by 
the juſtices in ſeſſions, (2) by two juſtices out of ſeſſions, and (3) 
by one juſtice out of ſeſſions. - © 8 s | 
By the juſtices in 1. By the juſtices in ſeſſions The juſtices of the peace, or taco 
feflions. of them at the leaſt (1 Q.) ſba have full power and authority, 
to remove, diſtharge, and put away common ſelling of ale and beer 
in common alehouſes and tipling houſes, in fuch towns and place: 
ewhere they ſhall think meet and convenient, 5 & 6 Ed. b. c. 25. 
i | | | 


551 | 
But this muſt be underſtood of houſes unlicenſed only. 1 Salk, 


40. . 4 : 
And by this clauſe the juſtices in their ſeſſions have power to 
ſuppreſs ſuch unlicenſed alehouſes, and need not proceed by in- 
formation or conviction; but they have thereby a diſcretionary 
power to ſuppreſs them, without ſhewing any cauſe or miſde- 
-meanor. L. Ray. 1303. : | 
And here it is to be obſerved, that there is a difference between 
ſuppreſſing an unlicenſed alehouſe, and one that is licenſed. 
Where an alehouſe 1s licenſed, the juſtices, to ſuppreſs it, maſt 
either proceed upon the recognizance, the condition whereof muſt 
at leaſt be broken; and therefore his having another trade, or 
being a bailiff, can be no cauſe in ſuch caſe: or by indictment, 
and then there muſt be ſuch diforders as prove a nuſance. But 
where an alehouſe is unlicenſed, the juſtices may ſuppreſs it at diſ- 
cretion ; for on the denial of a licence no appeal lies, and this 
ſtatute which gives the juſtices a power to ſuppreſs where they Hh 
think convenient, would ſignify nothing if it did not extend to ſuch 
caſes ; for it cannot extend to alehouſes that are licenſed, becauſe + 
they are not puniſhable without a breach of the recognizance. 
And as to thoſe that are unlicenſed, if they be ſuppreſſed, the 
want of a licence can only come in queſtion in ſuch caſe, and not 
| the reaſon and cauſe why it was denied. 1 Salk. 45, 46. 
By two juſtices 2. Next, by two juſtices out of the ſeflions :—If any perſon 
out of ſeſſions. unlicenſed, ſhall obſtinately, and upon his own authority, take 
upon him to keep a common alehouſe or tipling houſe, or ſhall 
| Contrary to the commandment of the ſaid juſtices, or two of them, 
uſe commonly ſelling of. ale and beer (except in fairs); the ſaid 
| Juſtices or two of them (1 Q. } ſhall for every ſuch offence com- 
5 1 | | mn 
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mit every ſuch perſon ſo offending to the common gaol, there to 


remain without bail or mainprize for three days: 
And before his deliverance, the ſaid juſtices ſhall take recogni- 
zance of him, with two ſureties, that he ſhall not keep any com- 


mon alehouſe or tipling houſe, or uſe commonly ſelling of ale or 
beer, as by the diſcretion of the ſaid juſtices ſhall ſeem conve- 


nient: | | N : | 
And the ſaid juſtices ſhall make certificate of every ſuch recog- 

nizance and offence, at the next quarter ſeſſions ; which certificate 

ſhall be a ſufficient conviction of the ſame offence: | | 


And the juſtices, upon the ſaid certificate made, ſhall in open 


ſeſſions aſſeſs the fine for every ſuch offence at 20s. 5 & 6 Ed. 6. 


c. 25. J. 4, 5. | 


19 


3. Next, as to the method of proceeding by one juſtice: This By one juſtice, 
may be either by the ſtatute of the 3 C. c. 3. or by the ſtatute of on che 3 C. 6. 3. 


the 26G, 2. 6%. < 


The method of proceeding on the 3 C. c. 3. is as follows: If 
any perſon ſhall, upon his own authority, not being thereunto 
lawfully licenſed, take upon him to keep a common alehouſe or 
tipling houſe, or uſe commonly ſelling of ale or beer, cyder or 
perry (except in fairs); he ſhall for the firſt offence forfeit 20 5. to 
the poor; the ſame offence being viewed by any mayor or juſtice, 
or confeſſed by the offender, or proved by the oath of two wit- 
neſſes: To be levied by the conſtables or churchwatdens by war- 
rant of diſtreſs; and for default of ſatisfaction in three days, the 
diſtreſs to be appraiſed and ſold, rendring the overplus: And if 
he have not ſufficient goods whereon to levy, or ſhall not pay the 
205, in fix days after conviction, ſuch mayor or juſtice ſhall com- 
mit him to the conſtable or other inferior officer, where the offence 
ſhall! be committed, or the party apprehended, to be openly whip- 
ped for the ſaid offence, as the ſaid juſtice ſhall appoint; And if 
the conſtable, or other inferior officer, ſhall negle& to execute the 
faid precept or warrant, or do refuſe, or do not execute the pu- 
niſhment by himſelf or ſome other; the ſaid mayor or juſtice may 
commit him to the common gaol, till the offender ſhall be pu- 
niſhed and whipped by himſelf or ſome by his procurement, or 
until he hath paid the ſum of 405. to the poor for his contempt. 
For the ſecond offence, the ſaid mayor or juſtice ſhall commit ſuch 
perſon keeping an alehouſe without licence, to the houſe of cor- 
rection, for one month, and to be dealt with as an idle, lewd, 


and diſorderly perſon. And if he ſhall again offend, he ſhall, on 


conviction as aforeſaid, be committed in like manner to the houſe 
of correction, there to remain until by the order of the Juſtices in 
ſeſſions he ſhall be delivered from thence. But he ſhall not be pu- 
niſhed both upon this act, and upon the 5 & 6 Ed. 6. but upon 
one of them only. : | | 


| The other method of proceeding. by one juſtice, is on the fla fy one Joie, 


| tate of the 26 Geo. 2. c.-31. and is as follows: 


Where any juſtice ſhall ſuſpe& that any perſon ſells without li- 
cence, he may call him before him, and alſo any exciſe officer or 
gauger to produce his ſtock book or other account of the charge 
or ſurvey of ſuch ſuſpected perſon, and may examine ſuch officer 

WE Os . C 2 | 


C, JI; 


on 


on the 26 C. 2. 


Alchouſes. 


| on oath in what manner he charges ſuch perſon, and how fuch 
| perſon pays the duties; and if it ſhall appear by ſuch ſtock book 
| or account, or oath of the officer, that ſuch perſon is ſurveyed az 
a victualler or retailer, and is charged with the ſame duties that 
Vvoctuallers and retailers are charged with and pay for any the li- 
quors aforeſaid, and is not intitled to the allowance or abatement 
given to common brewers, he ſhall be deemed an alehouſekeeper, 

| victualler, retailer, or ſeller thereof, as if it had been proved by 
| two witneſſes. / . | | 
11900 And if any perſon ſhall make information before one juſtice, 
i and ſhew probable cauſe that he ſuſpects that any perſon ſells with- 

i 


20 


out licence, the juſtice may call him before him (A), and ſum- 
mon any other perſon as evidence; and if the perſon ſummoned 
WH refuſe to appear, or appear and refuſe to give evidence upon oath, 
1 { --- he ſhall foffeit 10/. by diſtreſs, by warrant of ſuch juſtice, to 
10 be paid to the overſeers for the uſe of the poor where the offender 
—_— 0. - :- | 
And every perfon ſo convicted (B) of ſelling without licence, 
ſhall for the firſt offence forfeit 405. for the ſecond offence 4 /. and 
for the third and every other offence 61. by diftreſs, by warrant 
of the juſtice convicting the offender (C), half to the informer, 
and half to the poor; and if no ſufficient diſtreſs ſhall be found, 
the juſtice ſhall commit him (D) to the gaol or houſe of correc- 
tion, for one month, for the firſt offence; for two months, for 
the ſecond ; and for the third, until he ſhall be diſcharged by or- 
der of ſeſſions. 26 G. 2. c. 31. , 12. 28G. 2. c. 19. % 2. 
And any perſon may be a witneſs in ſuch caſe, notwithſtanding 
he pays to the poor of any place where the offence ſhall be com- 
mitted. 26G. 2. c. 31. J 17. | & 
But perſons puniſhed by this act ſhall not be puniſhed by any 
former act; and perſons puniſhed by any former act, ſhall not be 
puniſhed by this act. /. 14. | | | 
Penalty of fel- 4. By the ſtatute of the 4 J. c. 4. If any perſon ſhall ſell or 
ling ale to a per- deliver any beer or ale, to any perſon that ſhall then ſell beer or 1 
Jon unlicenſed. ale as a common tipler or alchouſekeeper, the ſame perſon not 
having licence to ſell ale or beer (except it be for the uſe of his 
., houſhold only); he ſhall forfeit for every barrel 65. 8 d. and ſo 
proportionably for other quantities; half to the poor, and half 
to him that ſhall ſue in ſeflions, by action of debt, information, 
indictment, or preſentment. ; 1 


III. Licenfing alebouſes. 


By two juſtices 1. By the 5 C6 Ed. 6. c. 25. any two jaſtices, 1 Q. might 
at a general licenſe alehouſes; but now by the 2 G. 2. c. 28. and 26 G. 2. 
— c. 31. it is enacted, that whereas many inconveniences have ariſen 
from perſons being licenſed to keep inns and common alehouſes, 

| by juſtices, who living remote from the places of abode of ſuch 
perſons, may not be truly informed as to the occaſion or want of 

ſuch inns or common alehouſes, or the characters of the perſons 
applying for licences to keep the ſame ; therefore from henceforth 

no licence ſhall be granted to any. perſon to, keep a common inn 

= - 4+ _— | cr 
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or alehouſe, but at a general meeting of the juſtices acting in the 
diviſion where the ſaid perſon dwells, to be holden for that pur- 
poſe, on the firſt day of September yearly, or within twenty days 
after, and not at any other time. Excepting, that this ſhall not 
alter the power or the time of granting licences, in cities and 
towns corporate. 2 G. 2. c. 28. /. 11, 12. 26 G. 2. c. 31. 
J. 4 1H . 1 

Ai > gereral meeting of the juſtices holden for the diviſion] But \ 
it is not neceſſary to 10 forth ſpecially in the licence, that it was 
granted at a general meeting of the juſtices hoden for the diviſion; 
and therefore a conviction for keeping an alehouſe without ſuch 
licence, is not good upon the evidence of the licence only, but 
there muſt be other evidence. M. 11 G. 2. King and Bryan, 
Sf. Ca. Vol. 2. 183. Anar. 81. N 

2. And the day and place for granting licences ſhall be appoint- The meeting 
ed by two or more Juſtices for the diviſion, by warrant (E)] under bow oi aſcer- 
their hands and ſeals, at leaſt ten days before ſuch meeting, di OO 
rected to the high conſtables, requiring them to order (F) their 
| petty conſtables, or other peace officers, to give notice to the ſe- 
= veral innkeepers and alehouſekeepers within their reſpective con- 
ſtablewicks, of the day and place of ſuch meeting. And all li- 

& cences granted at any other time or place ſhall be void. 26G. 2. 
. 71. | 5 | oh. 18 5 
3. And no licence ſhall be granted to any perſon not licenſed Certificate of 
= the year preceding (except in cities or towns corporate) unleſs he perſons to be li- 
produce a certificate under the hands of the miniſter and the major <#s 
part of the churchwardens and overſeers, or elſe of three or four 
reputable and ſubſtantial houſholders of the place, ſetting forth 
that ſuch perſon is of good fame and of ſober life and converſa- oo 
tion; and it ſhall be mentioned in ſuch licence that ſuch certificate 
was praduced, otherwiſe the licence ſhall be void. 26G. 2. 
6. 31. 2, 16. | 8 1 8 


Except in cities and towns corporate] In cities and towns corpo- 
rate, ſuch certificate is not neceſlary, becauſe it is ſuppoſed that 
the perſons to be licenſed are for the moſt part ſufficiently known 
| to the juſtices. Nev eſs, altho' a certificate in ſuch places is 
not requiſite by this a, yet it is diſcretionary in the juſtices whom 
they will licenſe, and a nandamus in ſuch caſe will not he to com- 
| pel the juſtices to licenſe any perſon; and on a conviction for ſel- 
ling without licence, the want of ſuch licence can only come in 
queſtion, and not the reaſon why it was denied. M. 4 C. 2. 
Jobn Giles's caſe, Strauge 88 1. | | : 


ght 4. By the 26G. 2. c. 31. No juſtice of the peace, being a What juſtices ar | 
= | common brewer of ale or beer, innkeeper, or diſtiller, or a ſeller — . 
c of or dealer in ale or ſpirituous liquors, or intereſted in any the eg - 


— {aid trades, or being a victualler or malſter, ſhall be capable, or 

ac. have any power to grant licences for ſelling ale or beer-or any 
other liquors, but the ſame ſhall be void. 11. 

nut 5. And all mayors, townclerks, and other perſons whom it Stamp. 

a] may concern, | ſhall make out ale licences (G) duly ſtamped (on a 

12 d. ſtamp, 9 Arn. c. 23. , 23.) before the recognizance be 

0 | EG taken; 


N 


Licence for ſpi- 
ritugus liquors, 
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taken; on pain of 10 J. half to the king, and half to the proſo- 
cutor, with colts. 6G, c. 21. / 56. 1 Ann. flat. 2. c. 22. 


J. 6. | 
6, And no perſan ſhall retail any diſtilled ſpirituous liquors, or 


ſtrong waters, without a licence from the officer of exciſe taken 
out ten days before, for which he ſhall pay 405. yearly. 16G. 2. 
. 2. c. 40. / [ns 


9. 
And ſuch perſons ſhall be firſt licenſed to ſell ale or ſpirituous 


liquors by two or more jaſtices of the peace. 16G. 2. c. 8. 


AF 
And the juſtice's clerk ſhall have 25. 64. and no more, for 
ſuch licence. 9G. 2. c. 23. . 14. 24 G. 2. c. 40. / 28, 29. 
Which ſaid licence for retailing ſpirituqus liquors, is treated of 


more at large under the article concerning ſpirituous liquors in 


Liespee for made 
vines. 


Recc gnipange. 


venient; and if ſuch perſon ſhall be hindred thro' ſickneſs or in- X 
firmity, or other reaſonable cauſe to be allowed by the juſtices, 
to attend in perſon, they may grant the licence, on two ſureties 


title Exciſe, | 

7. No perſon ſhall ſell made wines, without a licence from two 
Juſtices; for which he ſhall pay their clerk 2s. 64. and none 
ſhall be granted but to keepers of victualling houſes, inns, coffee 
houſes, or alehouſes. 10 C. 2. c. 17. / 10, 11. | 


TT. Recognizance, and forfeiture thereof. 


1. On granting licences for keeping any common alchouſe or 
tipling houſe, the perſon licenſed ſhall enter into a recognizance in 
10/7. with two ſureties in 5 J. each, or one ſurety in 101. (H) 
as well againſt the uſing of unlawful games, as alſo for the uſing 
and maintenance of good order and rule to be had and uſed within 
the ſame, as by their diſcretion ſhall be thought neceſſary and con- 


entring into ſuch recognizance in 10/. each, 5 & 6 Ed. 6. c. 25. 
ft 26 C. 2. . 31. J 1. | 


Hs by their diſcretion ſhall be vhou gz necefſary and convenient} | ” 


Mr. Dalton obſerves upon theſe words in the ſtatute of 5 £9 6 


£4, 6. that the matter of the condition of the recognizance is by 
the ſtatute partly referred to the diſcretion of the zuftices. And 
be ſays, in ſome ſhires the juſtices have agreed upon certain arti- | 
cles framed by their diſcretion, and generally to be propounded | 
to all common ale ſellers, taking their bond for performance of 


the ſame; a copy whereof they uſed to deliver to every of them 
which manner (he ſays) had been allowed. | | 

And amangſt articles of this kind, he recommends to the juſtices 
care theſe three eſpecially, 1. That no alchouſekeeper, upon 
the lord's day, ſhould receive or ſuffer to remain any perſons 
whatſoever, as their gueſts, in any their houſes or other places, 
to tipple, eat, or drink; other than travellers, and ſuch as come 
upon neceſſary buſineſs. 2. That they ſuffer no perſon whatſo- 
ever, reſorting to their houſes only to eat or drink, to remain 


there after nine of the clock in the evening in winter, and ten in 
ſummer. 3. That they ſuffer no perſon, reſorting to mn” 


arti- 


nded 
e of | 


em; 


upon 
rſons 
aces, 
Come 
atſo- 
main 


en in 
ouſes 


on 


other than travellers. Dale. c. 176. 


only to eat and drink, to remain tipling there above one hour, 

2. Which ſaid recognizance, with the condition thereof, fairly To be filed at 
written or printed, ſhall forthwith, or at the next ſeſſions at far- che ſeſſions. 
theſt, be ſent or returned to the clerk of the peace, under the 
hands of the juſtices, to be by him entred or filed amongſt the 


records. 26 C. 2. c. 31. % 1. 


3. And for every licence granted, without taking ſuch iecog- Penalty for U- 
nizance; and for every ſuch recognizance taken, and not ſent or er ug then 
returned; every juſtice ſigning ſuch licence, ſhall forfeit 3 J. 65s. 8 4. 
5& 6 Ed, 6. 6. 28-/- a. 26G..2. e. 31. J. 5. + 
Which ſaid forfeiture, for granting licences without taking re- 

copnizances, ſhall be to him who ſhall ſue, together with coſts. 
26G. 2. c. 31, / 6. But it is not ſaid who ſhall have the pe- 
nalty for not returning the recognizance to the clerk of the peace, 
therefore that ſhall go to the king. | 

4. And the clerk of the peace ſhall keep a regiſter or calendar Recognizances 
of all ſuch recognizances, and ſhall deliver to the juſtices, at the to be calendred. . 
meeting for granting licences, a true copy of ſuch regiſter or ca- : 
lendar. 26 C. 2. c. 31. J. 5. | 2 1 78 

5. And for every recognizance ſhall be paid by the clerks of Fee for the re- 
the juſtices taking ſuch recognizances, to the clerk of the peace cognizauce. = 
for filing or recording the ſame, and for making and delivering the - 
copies of the regiſter or calendar 15. which ſhall be paid ro the 
clerks of the ſaid juſtices, by the perſons licenſed, over and above 


che fees payable to the ſaid juſtices clerks. 26 C. 2. c. 31. J. 5. 


6. By the 5 & 6 Fd. 6. c. 25. / 3. The juſtices ſhall have Proceſs on the 


power, in their quarter ſeſſions, by preſentment, information, ar recognizance, 


otherwiſe by their diſcretion, to enquire of all ſuch perſons as ſhall 
be admitted and allowed to keep any alehoufe or tipling houſe, 
and that be ſo bound by recognizance, if they have done any act 
whereby they have forfeited the ſame recognizance ; and they ſhall 
upon ſuch preſentment or information award proceſs againſt every 
ſuch perſon ſo preſented or complained upon before them, to ſhew 
why he ſhould not forfeit his recognizance ; and ſhall have power 
to hear and determine the ſame, by all ſuch ways and means, as 
by their diſcretion ſhall be thought good. 

And by the 26 C. 2. c. 31. Any juſtice on complaint or infor- 
mation that ſuch licenſed perſon hath committed any act, where- 
by in the judgment of ſuch juſtice the recognizance may be for- 
feited, or the condition broken, may by ſummans under hand and 
ſeal require ſuch perſon to appear at the general or quarter ſef- 
ions, en and there to anſwer to the matter of ſuch complaint or 
information; and alſo may bind the complainant, or any other 
perſon, in a recognizance to appear and give evidence; and the 
lefſions may direct the jury which ſhall there attend for the trial of 
traverſes, or ſome other jury of twelve honeſt and ſubſtantial men, 
to be then and there impanelled by the ſheriff without fee, to in- 
quire thereof; and if the jury find that ſuch perſon hath done any 
ac whereby the recognizance is broken, ſuch act being ſpecified.m 


ſuch complaint or information, the court may adjudge him guilty-; 


Which verdict and adjudication ſhall be final; and thereupon the 
non C 4 « court 
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court ſhall order the recognizance to be eſtreated into the exche- 
quer, to be levied to his majeſty's uſe; and the ſaid perſon ſhall 
be diſabled to ſell any ale, beer, cyder, perry, or ſpirituous li- 
quors for three years, and any licence granted to him for ſuch term 
ſhall be void. / 7. Provided that the juſtices, at the requeſt of the 
. Proſecutor, or of the party complained of, or either of his ſure- 
ties, may adjourn the trial to the then next ſeſſions. /. 8. 
And if any perſon ſhall be diſabled, by conviction, to ſell ale, 
beer, cyder, or perry; he ſhall by the ſame conviction be diſabled 
to {ell any ſpirituous liquors, any licence before obtained for that 
purpoſe notwithſtanding ; and every licence granted to him for ſel- 
ling ale, beer, cyder, perry, or ſpirituous liquors, ſhall be void; 
and if he ſhall ſell during ſuch diſability, he ſhall be puniſhed as for 
ſelling without licence (J); and a certificate from the clerk of the 
pw (which he ſhall grant without fee) of ſuch conviction ſhall 
be legal evidence. id. . 11. 


V. To what places the licence fall extend. 


Licence reftrain- 1. No licence ſhall intitle any perſon to keep an alchouſe in any 
ed to the place. other place, than that in which it was firſt kept by virtue of ſuch 
licence; and ſuch licence with regard to all other places ſhall be 

void. 26G. 2. c. 31. 3. | | 
2. And if any licenſed perſon ſhall die, or remove from an ale- 
houſe, the perſon ſucceeding to ſuch houſe may keep on the ſame 
during the reſidue of the term; on condition, that within thirty 
days after ſuch death or removal, ſuch perſon obtain ſuch certifi- 
| cate as aforeſaid, to be ſigned by ſome neighbouring juſtice, in 
order to its being produced at the next general meeting in Septem- 
ber ; and if ſuch certificate be not ſo obtained, and ſigned, within 
the ſaid thirty days, then immediately from the expiration thereof 

ſuch licence ſhall be void. 24. 


Perſon dying or 
removing. 


VI. How long the licence ſhall continue in force. 


For how long Such licence ſhall be made for one year only, to commence on 
the licence ſhall C %%. 29. 26G. 2. c. 31. f 4. 3 

by. And hereupon ariſeth an inconvenience, in caſe of the removal 
or change of tenants, which in moſt places is not at Michaelmas, 


when the licence taketh effect, but in the ſummer ſeaſon, to wit, fir 
either at old) May-day or Whitſuntid:, which prudent antiquity. 

hath eſtabliſhed, as the more convenient, in regard of health, for th 
the changing of habitations ; in which caſes, the perſon removing ſu 
loſeth the benefit of hig licence for almoſt half the year, and can- he 
not continue his baſineſz, unleſs he removeth alſo into a houſe Þ 
already licenſed (and this indeed may ſtand with good reaſon, for Þ 
perhaps he may remove into a houſe not fit to be licenſed ; ) but e 
then the perſon coming into his place in the houſe from whence | p 
he did remove, may (if ſo be he can only procure a certificate) MR u 


— Continue the buſineſs until the end of the year, without any re- | 
Nraint of a recognizance , which matter ſeemeth to require ſome 


conſideration. 
| VII. Offences 


* 


 Alehoules. 


VII. Offences in brewing of ale. 


of, any melaſſes, coarſe ſagar, honey, or compoſition. or extract 
| of ſugar; on pain of forfeiting the liquor, and alſo 100 J. half to 
the king, and half to him that ſhall ſue in ſix months. 


| brewer or retailer of beer or ale, fhall uſe any melaſſes, coarle 
ſugar, honey, or compoſition or extract of ſugar, in the brewing, 
making, or working of any ale or beer; or if any common 
brewer ſhall receive into his cuſtody any quantity of any the ſaid 
materials exceeding ten pounds, he ſhall forfeit 100 J. to be reco- 
vered and mitigated as by the laws of exciſe; and the ſervant or 
other aſſiſting therein, ſhall forfeit 20 /. in like manner, and in de- 
fault of payment ſhall be impriſoned three months. 
victualler, ſhall uſe any broom, wormwood, or any other bitter 
| ingredient (toy ſerve inſtead of hops) in any beer or ale for ſale, 
(except infulfhs the ſame, after it is brewed and tunned, to make 
broom or wormwood ale or beer ;) on pain of 20 J. half to the 
king, and half to the proſecutor, to be levied as by the laws of 
excile. /. 24, 26. | | 


tailer of beer or ale, ſhall uſe any ſugar, honey, foreign grains, 
= Guinec pepper, efſcntia bine, coculus indiae, or any unwholſome in- 
gredients in the brewing of beer or ale, or mix any of them 
therewith, on pain of 20 J. to be recovered and mitigated as by 


Fae. „ $4. | 
VIII. Innkeepers obliged to receive gueſts. 


only liable to render damages for the injury, in an action on the 
caſe at ic ſuit of the party grieved, but may alſo be indicted and 
fined at the ſuit of the king. 1 Hav. 225. 


the town, or by a juſtice of the peace, to receive and entertain 
ſuch a perſon as his gueſt ; and that it is no way material whether 
he have a ſign before his door or not, if he make it His common 
buſineſs to entertain paſſengers. But how the officer 
him may be a queſtion: It ſeemeth that all the officer 
either to cauſe ſuch alehouſekeeper to be ſuppreſſed, 


may be thereupon indicted. Dali. . 7. 


; IX: Soldiers 


the laws of exciſe, half to the king, and half to him that ſhall 


Alſo it is faid, that he may be compelled by the conſtable of 


preſent ſuch offence at the aſſizes or ſeſſions, that ſo ſach \offender = | 


1. By the 1 V. Seff. 1. c. 24. J. 17. No common brewer or Undue mixtures 
| retailer of beer or ale, ſhall uſe in the brew ing or working there- in making of ale. 


2. And by the 10 C11 V. c. 21. / 24. If any common The fame. 


3. And by 9 A. c. 12. No common brewer, innkeeper, or The ſame. 


4. And by 12 An. flat. 1. c. 2. No common brewer, or re- The ſame, 


If | one who keeps a common inn, refuſe either to receive a tra- Innkeeyer ob- 
veller as a gueſt into his houſe, or to find him victuals or lodging, liged to receive 
upon his tendring him a reaſonable price for the ſame ; he is not Suefts. 


26 Alehouſes. 
IX. Soldiers quartered in alebouſes. 


Soldiers quarter- By the yearly acts againſt mutiny and deſertion, the conſtable, 

ed in inns. and in his default, a juſtice of the peace, may quarter ſoldiers in 
inns, livery ſtables, alehouſes, and victualling houſes ; as is ſet 
forth more at large in title Soldiers. | 2 


— 4 > Ie — f as hn; 
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A. Concerning ale veſſels, and the meaſure of ale. 


ö It Juſtices to rate 1, The juſtices in Za/ter ſeſſions yearly (and mayors in corpo- 


the price of rations) ſhall rate the price of all barrels, kilderkins, firkins, and ſures 
_ bother veſſels to be fold for ale or beer to be uttered therein: And ner 
if any cooper ſhall not ſell the ſame according to ſuch rate, he Bi 
ſhall forfeit 5 5. 4 d. half to the king, and half to him that ſhall but 


ſue. 8 El. c. q. ; 
Barre), what. 2. Every barrel of beer, within the bills of mortality, ſhall be 
35 gallons, and the barrel of ale 32 gallons; and in all other 
places, 34 gallons ſhall be reckoned for a barrel of beer or ale, 
| | t2C.2. 4. / 34. 1H. f. 1. c. 24. / 5. i 
Quarts and pints 3. By 11& 12 V. c. 15. which is required to be given in 
to be marked, charge at the ſeſſions to the grand jury, it is enacted, that all inn- 
© keepers, alehouſekeepers, ſutlers, victuallers and other retailers 
of ale or beer, and every perſon keeping any publick houſe, and 
retailing and ſelling ale or beer, ſhall retail and ſell the fame in 
and from their houſes, by a full ale quart or ale pint, according to 
the ſtandard of the exchequer, in a veſſel made of wood, earth, 
glaſs, horn, leather, pewter, or of ſome other good and whole- 
ſome metal, made and ſized to the ſtandard, and ſigned, ſtamped, 
or marked to be of the content of the ſaid ale quart or ale pint, 
according to the ſaid ſtandard, either from the exchequer, or from 
ſome city, town corporate, borougb, or market town, where a 
ſtandard ale quart or pint, made from the ſaid ſtandard, ſhall be 
kept for that purpoſe ; and ſhall not retale and utter any ale or 
beer, in any other veſſel not ſigned and marked ; on pain of for- 
feiting not above 40. nor under 105. for every offence, half to 
the poor, and half to him that ſhall proſecute or ſue for the ſame, 
to be recovered before one juſtice, *by the oath of one witneſs, 
and to be levied by warrant of diſtreſs, rendring the overplus, de- 
ducting thereout the reaſonable charges. / 1, 6. (K). The pro- 
ſecution to be within thirty days. /. 6. . | 
And moreover he ſhall not detain any goods for the reckoning, 
but ſhall be left to his action at law. 2 
But it is not neceſſary that beer or ale ſold to be ſpent out of 
the houſe, be carried away in ſtandard meaſures ; but it is ſufficient 
if it be meaſured out by the ſtandard. / 7. 
* Who ſhall mark 4. And every mayor or chief officer of every city, town cor- 
then, porate, borough, or market town, ſhall on requeſt to him made, 
cauſe all ale quarts and ale pints, made of wood, earth, glaſs, | 
horn, leather, pewter, or other good and wholſome metal, which 
ſhall be brought to him, to be meaſured and ſized with the ſtan- 
dard in his cuſtody, and ſhall then cauſc the ſame, and * of 
LEE ; ; em, 
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mem, to be plainly and apparently ſigned, ſtamped, and marked 

with WR and a crown, for which they ſhall not receive above 

one farthing for each meaſure ; on pain of 5 J. to be recovered as 

aforeſaid, and he ſhall alſo pay to the party grieved treble da- 

mages, with coſts, by action at law. 11 12W. c. 15. /.5. 

Note, Moſt of the books do ſet forth that the ſub-commiſſioners 

or collectors of exciſe ſhall procure ſtandard quarts and pints out 

of the exchequer, for every market town; but this was only re- 

quired of them before June 24. 1700, and not ſince. / 3. 

9. An indictment will lie for ſelling ale in pots unſealed, altho' rnaiament. 
the ſtatute appoint another method of proceeding ; becauſe mea- 
ſures are by the common law, and the ſtatutes only direct the man- 
ner of aſcertaining them. Black. 10. 

But in ſuch caſe, the indictment muſt not be upon the ſtatute, 
but at the common law ; and the offence ought to be laid, not for 
ſelling in pots unſealed, but in pots wanting meaſure. 


XI. Conſpiring to enbance the price of ale. 


neſs, confeſſion, or otherwiſe, forfeit 10 4. to the king for the firſt 
offence, and if not paid in ſix days, they ſhall be impriſoned 20 
days; for the ſecond offence, 20 J. in like manner, or the pillory ; 
for the third offence, 40 J. in like manner, or the pillory, loſs of 
an ear, and to become infamous. 2& 3 Ed. 6. c. 15. 


XII. Selling in veſſels of plate. 


plate into the mint to be coined, and for the further remedying the 
ill ſtate of the coin of the kingdom; it is enacted, chat from and 
after May 4. 1696. no perſon keeping any inn, tavern, alehouſe, 
or victualling houſe, or ſelling wine, ale, beer, or any other li- 
quors by retale, ſhall publickly uſe, or expoſe to be uſed in his 
houſe, any wrought or manufactured plate whatſoever, or any 
utenſil or veſſel thereof (except ſpoons) under the penalty of 
forfeiting the ſame, or the value thereof with coſts, to him who 
ſhall ſue. | 2 | g 

I have recited the title of the act, that the whole may appear 
together ; becauſe, as the general practice ſeemeth now to be al- 
lowed to the contrary, perhaps it may be thought that this clauſe 
is obſolete, as having been intended only to encourage the coinage 
at that time, when there was great ſcarcity of money : But how 
far this may be urged on an action brought, I preſume not to ſay. 


AIIL Innkeeper ſuffering tipling. 


to continue drinking or tipling therein (except ſuch as ſhall be in- 


vited by any traveller, and ſhall accompany him only during his 


If any brewers ſhall conſpire to ſell their victuals but at certain Conſpirint to 
prices; they ſhall, on conviction in the ſeſſions or leet, by wit- raiſe the price. 


By 7 & 8W. . 19. intitled, An adt to encourage the bringing Selling in plate. 


If any innkeeper, victualler, or alehouſekeeper, or tavern penalty of ſuf- 
keeper, keeping an inn or victualling houſe, do ſuffer any perſon fering tipling. 


neceſſary ) 
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Penalty of tip- 


Eng. 
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neceſſary abode there; and except labouring and handicraftſmen in 


Cities, towns corporate, and market towns, upon the uſual working | 


days, for one hour at dinner time, to take their diet in an ale. 
houſe; and except labourers and workmen, which for the following 
of their work by the day or by the great, in any city, town corpo- 
rate, market town or village, ſhall for the time of their ſaid con- 


tinuing in work there, ſcjourn, lodge or victual in any inn, ale. 


houſe or other victaalling houſe; and except for urgent and ne- 


ceſſary occaſions to be allowed by two juſtices;) he ſhall, on con- 


viction thereof before the mayor, or a juſtice of the peace, on 
view, or confeſſion, or oath of one witneſs, forfeit 103. to the 
— rn nee e. 

| The fame to be levied by the conſtables or churchwardens by 
way of diſtreſs (L); and for default of ſatisfaction in fix days, 
the diſtreſs to be appriſed and ſold, rendring the overplus ; and 
for want of ſufficient diſtreſs, the party offending to be by ſuch 


mayor or juſtice committed (M) to the common gaol, there to 


remain until the penaky be truly paid. 1 F. c. 9. /. 


* 
And if the conſtables or churchwardens do neglect their duty 


in levying, or do not levy the penalties; or in default of diſtreſs, 


do neglect to ceriify the default, by the ſpace of 20 days, to ſuch 
mayor or juſtice, every perion ſo offending ſhall forfeit 40 5. to 
the poor, to be levied by way of diſtreſs by warrant from ſuch 
mayor or juſtice; the dittreſs to be detained fix days; in which 
time if payment be not made, 'the goods to be appraifed and ſold, 
returning the overplus ; for want of ſufficient diſtreſs, the conſta- 
ble or churchwarden ſo offending, to be by ſuch mayor or juſtice 
committed o the common gaol, there to remain until the penalty 
be truly paid. 1 J. c.9. 4. | 
And moreover ſuch alehouſekeeper ſhall be diſabled, for the 
ſpace of three years, to keep any ſuch alehouſe. 21 F. c. 7. 
And alſo, the ſaid offence may be inquired of and preſented be- 


| juſtices 


the leet 
as upol 

The 
months 

And 
ſhall 1 
preſent 


fore juſtices of aſſize, juſtices of the peace in their ſeflions, mayors © 1 


in corporations, and in the leet; and thereupon ſuch due pro- 


ceeding ſhall be had for the conviction, as in ſuch like caſes upon 


any indictment or preſentment is uſed. 4 J. c. 5. / 5. 

And all conſtables, churchwardens, aleconners and ſidemen, 
ſhall in their ſeveral oaths incident to their offices, be charged to 
preſent the ſaid offence. 4 J. c. 5. , 7. 


XM. Perſons guilty of tipling. 
1. If any perſon (unleſs thoſe excepted under the foregoing head, 


by 1 J. c. 9.) ſhall continue drinking or tipling, in any inn, victu- 


alling houſe, or alehouſe, or any tavern keeping an inn or victual - 
ling houſe ; he ſhall, on conviction thereof before the mayor or a 


Juſtice of the peace, on view, confeſſion, or oath of one witneſs, for- 
fieit for every offence 3 s. 44. to be paid within one week next after 
the conviction, to the churchwardens (N), who ſhall be account- 


able for the ſame to the uſe of the poor: And if he ſhall refuſe or 
neglect to pay the ſame, it ſhall be levied by diſtreſs (O): And if 
he be not able to pay the forfeiture, then the mayor, juſtice, or court 

9 „„ 
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| where the conviction ſhalt be, may puniſh the offender, by ſetting | 
kim in the ſtocks (P) for every offence by the ſpace of four hours. 
47. c. 5 J . 1 J. c. 9. 21 J. c. 7. 1 C. c. 4. | 
The {aid offence may alſo be inquired of and preſented, before 
juſtices of aſſize, juſtices of the peace in ſeſſions, mayors, and in | 
the leet ; and proceeding ſhall be had thereupon for the conviction, | ; 
as upon indictment or preſentment. 4 J. c. 5. /. 5. | 
The offender to be preſented, indicted, or convicted in ſix 
months. 4 J. c. 5. J. 11. 
And all conſtables, churchwardens, aleconners, and ſidemen, | 
ſhall in their ſeveral oaths incident to their offices, be charged to | 
preſent the ſaid offence. 21 F. c. 7. /. 5. 5 | | 
2. And if any alehouſekeeper ſhall be convicted of the ſaid Alchouſekeeper 
offence, he ſhall moreover for the ſpace of three years be diſabled uuilty of tipling. 
to keep any ſuch alehouſe. 7 J. c. 10. 21 F. c. 7. | 


” 
————ä—: — 


V. Concerning drunkenneſs. 


1. Drunkenneſs excuſeth no crime; but he who is guilty of any Drunkenneſs ne 
crime whatever, thro' his voluntary drunkenneſs, ſhall be puniſhed excuſe. | 
ſor it as much as if he had been ſober. 1 Hana. 2. 
2. If any offend their brethren by drunkenneſs, the church - Spiritualcenfures/ 
XZ wardens and ſidemen ſhall preſent the ſame to the ordinary, that 
they may be puniſhed by the ſeverity of the laws, according to 
their deſerts; and ſuch notorious offenders ſhall not be admitted to 
© the holy communion, till they be reformed. Car, 109. | 
= And all conſtables, churchwardens, aleconners, and ſidemen, 
= ſhall be ſworn to preſent the offence of drunkenneſs. 4. J. 
„5. 7. | | | 
5 3. Every perſon who ſhall be drunk, and thereof ſhall be con- Penalty forthe 
victed before one juſtice, or mayor, on view, confeſſion, or oath firſt offeac 
of one witneſs, ſhall forfeit for the firſt offence 5 f. to be paid | 
XZ within one week after conviction, to the churchwardens (Q) who 
= ſhall be accountable for the ſame to the uſe of the poor; and if | 
de ſhall refuſe or neglect to pay the ſame as aforeſaid, it ſhall be | 
WE levied by diſtreſs (R); and if the offender be not able to pay | 
== the ſaid-ſum of 5 5. he ſhall be committed to the ſtocks (S), there | 
= to _— by the ſpace of fix hours. 4 J. c. 5. J. 2. 215. | 
. 7. / 1, 3. | 

= And if any conſtable, or other inferior officer to whom that 

ſhall be given in charge by the precept of any mayor or juſtice, 
do neglect the due correction of the offender, or the due levying | 
of the penalties where diſtreſs may be had; every perſon ſo of- | | 
ſfending ſhall forfeit 105. to be levied by diſtreſs, by any other __— | 
= perſon having warrant from any mayor, juſtice or court, where 
any ſuch conviction ſhall be, to be paid to the churchwardens, 
Who ſhall account for the ſame to the uſe of the poor where the 

offence ſhall be committed. 4 J. c. 5. , 3. 

4. And if any perſon once convicted of drunkenneſs, ſhall after gecons offence. 
that be again convicted of the like offence, he ſhall be bounden with | 
| two ſureties in a recognizance of 10 J. with condition to be from 


Aenceforth of good behaviour, 4 J. c. 5. J 6. 21 J. c. 7. J. 3. 
; | was hen. 
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| | | 1 
Je be of good behaviour Lord Hale, ſpeaking of the ſtatute of * þ 
34 Ed. 3. c. 1. which gave juſtices power to bind malefaQors tg owner 
the good behaviour, generally, without any time limited, ſays, is wort] 
that it is not meant that the ſame ſhall be perpetual, but in the may ſel 
nature of bail, vi to appear at ſuch a day at their ſeſſions, and But 
in the mean time to be of good behaviour. 2 H. H. 136. ³¹ül takes ti 
Who may in- 5. The ſaid offence may alſo be inquired of and preſented be. for paz 
dire thereof. fore juſtices of aſſize, juſtices of the peace in their ſeſſions, mayors, ſold to 
and in the leet; and thereupon proceſs ſhall be had for the con- But 
viction, as upon indictment or preſentment. 4 J. e.g. ,. 5. horſes, 
zn what time. 5. But the offender ſhall be preſented, indicted or convicted in bury, 2 
mn. 47, . 5. /- 81. | horſes 
None to be twice +. It is alſo provided, that this act ſhall not abridge the eccle. WE which 
niſhed for the ſiaſtical juriſdiction. 4 J. c. 5 [.8. | „„ as well 
— But when the offender hath been once puniſhed, by any the plaintif 
ways befoge mentioned, he ſhall not be puniſhed again by any in the 
other way or means. 9. 1 once < 
Alehouſekeeper 8. If any alehouſekeeper ſhall be convicted of being drunk; fore, 
nunk. he ſhall, beſides the penalties abovementioned, be utterly diſabled 
to keep any ſuch alehouſe, for the ſpace of three years next en- 
| ſuing the conviction. 7 J. c. 19. 1 C. c. 4 | 2 
Navy. 9. Every perſon in his majeſty's pay in the navy, being guilty B 4 
of drunkenneſs, ſhall incur ſuch puniſhment as a court martial hal .:., 
think fit to impoſe. 22 CG. 2. c. 33. Art. 2. | _ 
o | | more 
AVI. Detaining goods for the reckoning. | ny 
May detain . Since innkeepers are bound by the law to receive gueſts, Wl for it 
goods, for that reaſon they may detain their goods till they are paid, = n 
r Salt. 388. 5 | ne 


Greſt, who. 2. Holt C. J. doubted whether a man is a gueſt by ſetting up ,. © 


his horſe at an inn, tho' he never went into the inn himſelf ; bur Nis BY 

the other three juſtices held, that ſuch perſon is a gueſt by leaving Per 

his horſe, as much as if he had ftaid himſelf, becauſe the horic f , 3: 

mult be fed, by which the innkeeper has gain ; otherwiſe if he 1 * 

: had left a trunk, or a dead thing. 1 Salt. 388. WM... 
Cannot ſeize af- 3. By the cuſtom of the realm, if a man lies in an inn one b n : 
ter the goods are night, the innkeeper may detain his horfes, until he is paid for MP 
_ the expences ; but if he gives the party credit for that time, and * 
lets him depart without payment, then he hath waved the benefit Jr 

of the cuſtom, and muſt rely on his other agreement. 7. g G, BY... c. 

Mod. C. in I. SE. 172. | and |} 

Reelconing in 4. Alfo, if any innkeeper, alehouſekeeper, victualler, or ſutler, ON 
— 2 and in giving any account or reckoning in writing, or otherwiſe, ſhall oP 


lealed refuſe or deny to give in the particular number of quarts or pints, | 
: or ſhall ſell in meaſures unmarked ; it ſhall not be lawful for him, 
for default of payment of ſuch reckoning, to detain any goods or 
other thing, belonging to the perſon or perſons from whom fuch WR A 
reckoning ſhall be due, but he ſhall be left to his action at law for ng e 


the ſame, any cuſtom or uſage to the contrary notwithſtanding, to tt 
— 'ci ſz 7 ; | | 


4. ſt 
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| 5. It is ſaid, that if a perſon brings bis horſe to an inn, and Whether a horſe 
of leaves him in the ſtable there, the innkeeper may keep him till the 8 ſold for 
s to owner pay for the keeping ; and if he eat out as much as he OW 
is worth, the maſter of the inn, after a reaſonable appraiſement, 
may ſell the horſe and pay himſelf. Telv. 66. 
But that if one bring ſeveral horſes to an inn, and afterwards 
takes them all. away but one, the innkeeper may not ſell this horſe 
for payment of the debt of the others, but every horſe is to be 
ſold to ſatisfy what is due for his own meat. 1 Bulſt. 207. 
| But in the caſe of Jones and Pearle, E. g G. In trover for three 
horſes, the defendant pleaded that he kept a public inn at G/aften- 
bury, and that the plaintiff was a carrier, and uſed to ſet up his 
horſes there, and 36 J. being due to him for keeping the horſes, 
which was more than they were worth, he detained and fold them, 
as well he might: But on demurrer, judgment was given for the 
plaintiff, an innkeeper having no power to ſell horſes, except with- 
in the city of London. And beſides, when the horſes had been 
once out, the power of detaining them for what was due be- 
fore, did not ſubſiſt at their coming in again. Str. 557. 


VII. Goods of a gueſt ftolen out of an inn. 


1. Inns were allowed for the benefit of travellers, who have Innkeeper an- 
certain privileges whilſt they are in their journies, and are in a ſwerable for 
more Peculiar manner protected by the law; it is for this reaſon, $9965 ſtolen. 
that the innkeeper ſhall anſwer for thoſe things which are ſtolen 
within the inn, tho' not delivered to him to keep, and tho' he 
vas not acquainted that the gueſts brought the goods to the inn; 
for it ſhall be intended to be thro' his negligence, or occaſioned 
dy the fault of him or his ſervants. 8 Co. Caley's caſe. f 
2. So if he puts a horſe to paſture, without the direction of Horſe ſtolen out 
his gueſt, and the horſe is ſtolen, he muſt make ſatisfaction. (But of a paſture. 
otherwiſe, if with his direction.) 8 Co. Caley's caſe. 

3. But an innkeeper ſhall not be liable to make any ſatisfaction Digerence be- 
for a theft or burglary committed in his inn, and in the chamber tween a gueſt and 
of any of his gueſts hired for ſome time; but if the gueſt leaves a lodger. 

# goods in his chamber, and returns again the ſame night, the inn- 


, keeper hall be Liable for ſuch goods folen. Cro. Ja, 188. 
at 4 Alſo, if an innkeeper bids his gueſt take the key of his Innkeeper ſhall 
aſs | chamber and lock the door, and that he will not take the charge not diſcharge 


of the goods; yet if they are ſtolen, he ſhall be anſwerable ; be- him fel by refo- 


cauſe he is charged by law for all things which come to his inn, erg I 


tler and he cannot diſcharge himſelf by ſuch or the like words. Dalt. 

ſhall . 5H. Black. 16g. | 1 

ints, | 

m XVIII. Gueſts ſtealing goods. 

or | 

fuck A gueſt in a common inn, ariſing in the night time, and carry. Gueſt ſtealing 


ing goods out of his chamber into another room, and from thence 8994s. 
v the ſtable, intending to ride away with them, is guilty 1 fe- 
| | 1 85 ony, 


— ca hee ²˙ ¹wuU - ̃ <> en 


* | Middleſex. M O. i convicted on his own confe [ſion (or, on the 
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lony, altho' there was no treſpaſs in the taking of them (which 
yet is generally required in caſes of felony). Dalt. c. 40. 


Note, The univerſities are generally excepted out of theſe ach 

concerning alehouſes. ; RS 

A. Warrant for ſelling ale without licence, on 
. 26 G. 2. c. 31. 


W 


To the conſtable of in the Juftices 
Weſtmorland. 3: county. 5 2 
WEREAS AI. of — in the ſaid county, yeoman, caſe 11 


hath this day made information upon oath, before me J. P. 
eſquire, one of his majefty's juſtices of the peace in and for the ſaid || 
county, that A. O. of yeoman, [or, Whereas A. I. of | 
yeoman, hath this day made information, and ſhewed pro- 
bable cauſe before me that he ſuſpecteth that A. O. &c.)] ah 


fun 9 
are th 
diſtrai 
in [ fo 


feiture 


upon his own authority, not being thereunto Jawwfully licenſed, keey aid d 
a common al:houſe at aforeſaid, contrary to the laws in and cl 
that caſe made and provided; and that A. W. of =———— yeoman, | ſale tl 
and B. W. of yeoman, are material witneſſes to be ca- yeoma: 
mined concerning the premiſſes : Jou are therefore hereby required 1 the 


forthwith to ſummon the ſaid A. O. to appear before me to anſwer a applic 
the premiſſes, and to be dealt withal according to law; and you art the ſe 
likewiſe to ſummon the ſaid A. W. and B W. to appear before me Wi takin: 
at the ſame time, to teſtify their knowledge concerning the ſume. And | 
And with them do you appear at the ſame time, ta certify what you ſum 6 
Hall have done in the premiſſes. Herein fail you not. Given under WY the re 
amy hand and ſeal the =——— day of "oi = and / 


B. Conviction for ſelling ale without licence, on the D. 
| 26 C. 2. c. 31. | 1 


By the words of the ſtatute, the conviction ſhall be in this fo 
| or to this effect: — We 


© oath of -) of having ſold ale, beer, or 
other liquors, in the pariſh'of in this county, on the ——— | maje/ 
day of — without being licenſed thereto according to law ; This WR upon. 
is the firſt, ſecond, or third conviftion. Given 2445 my hand and talen 
ſtal bi day of 38 | ot is afore 
| e | | ale, 
And this conviction ſhall be certified to the next ſeſſions, to be abe, 
filed amongſt the records. | . | REF 4 
| War; 
| nalty 
A.C 
fute 
well 
0 onſt. 


c. Wanat il 
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C. Warrant to levy the forfeiture on conviction for 
ſelling ale without licence, on 26 G. 2. c. 31. 


Weſtmorland. {To the conſtable of ———, 


T7 HEREAS A. O. 7 = yeoman, <vas this day Jaww- 
fully cenvicted before me J. P. eſquire, one of his majeſly's 
Juſtices of the peace in and for the ſaid county, for keeping of a 
common alchouſe in the pariſh of - in the ſaid county, not 
being thereunto lawfully licenſed, according to the flatutes in that 


an, caſe made and provided, by reaſon whereof he hath forfeited the 
T | ſum of 40 8. to be diſtributed as is herein after mentioned: Theſe 
aid are therefore to require you, that you do lea the ſaid forfeiture oy 
of 8 diftraining the goods and chattels of him the ſaid A. O. And if 
vo- in [ four) days time from your taking the ſaid diſtreſs, the ſaid for- 
oth feiture, together with reaſonable charges of taking and keeping rhe 
tee ſaid diftreſs, ſhall not be paid, that then you do Jell the ſaid goods 


in and chattels fo by you diftrained, and out of the money arifing by ibe 
an, ſale thereof pay one moiety of the ſaid forfeiture to A. 1. of - 

xa. yeoman, who informed me of the ſaid offence, and the at ber moicty 
ired to the overſeers of the poor of the pariſh aforeſaid, to be by them 


the ſaid A. O. the overplus upon demand, the reaſonable charges of 


* me i taking, keeping, and ſelling the ſaid difireſs being firfl deducted. 

ame. | And if no ſufficient diſtreſs ſhall be found whereon to levy the ſaid 
Jon ſum of 40s. that then you certify the ſame to me, together with 

nder WE the return of this precept. Hereof fail not, Given under my hand 

= ard ſeal the =——— day of . e 
the D. Commitment for want of diſtreſs for ſelling ale 
without licence, on 26 G. 2. c. 31. 

rm, | To the keeper of the houſe of correction or, 
125 Wr 1 common gaol] at in the ſaid county. 
| the, HEREAS A. O. 7 yeoman, WAS on the mn 
„ of day of — duly convicted before me one of his 

Wer najeſty's juſtices of the peace in and for the ſaid county, of having 

Thi oon his own authority, and not being thereunto lawfully licenſed, 
and taken upon him to keep a common alehouſe or tipling houſe at 

Lg aforeſaid in the county aforeſaid, and there uſed commonly ſel ing of 

Fa ale, againſt the form of the ſtatutes in ſuch caſe made and provided, 

> be BY awberely the /aid A. G. hat for his ſaid offence forftited the ſum 

7 40s. . And aubereas on the day of 1 did iſſue my 

warrant to the conſſable of aforefaid, to levy the ſaid pe- 

| nalty by diftreſs and ſale of the goods and chattels of him the ſaid 

A. O. and to diftribute the ſame according as is directed by the pa- 

fute in that behalf mage; and whereas it duly appears to me, as 

well on the oath of the ſaid conſtable, as otherwiſe, that he the ſaid 

| conflable hath uſed his beſt endeavours to leuy the ſaid ſum on the 

——_ ol, 1, 1  * good; 


applied to the uſe of the poor of the ſaid pariſh ; reading to Bis 
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goods and chattels of the ſaid A. O. as aforeſaid, but that no ſuf. 
ficient difireſs can be found whereon to leuy the ſame; Theſe art 
therefore to command you to receive the ſaid A. O. into your cuftody 
in the ſaid houſe of correction, there to remain for the ſpace of one 
month from the date hereof, Given under my hand and ſeal, the 
2 — | 


The like will do for the ſecond and third offence, mutatis mu. 
fandis; and recite, ** And whereas the ſaid J. O. hath been once, 

c at another time, convicted before me of the like offence, and 
% hath now offended the ſecond time.” Or, And whereas the 
de ſaid A. O. hath been twice heretofore lawfully convicted of the 
& like offence, and hath now offended the third time, &c.“ | 


E. F. Precept to the high conſtable to iſſue war- 
rants to the petty conſtables, to ſummon 
alehouſekeepers to be licenſed; on 5 & 6 
Ed. 6. c. 25. 2 G. 2. c. 28. and 26 G. 2. 
c. 31. DO. : 


| ſumor To John Boauneſi, gentleman, high conſtable - 
Wellmeriand. of the Eaft Ward within the ſaid county. © 
N purſuance of the ſtatutes in that caſe made, theſe are to re- E 
RK guire you, on fight bereof, to iſſue out your warrants to all. 
petty conſtables belonging to the ſeveral conflablewicks within your 
ſaid ward, in the form, or to the effe& hereafter following. Given 
under our hand; and ſeal; the day of os 1 
; ; | g | x p, 


The form of the warrant as above directed: 


8 f To the conſtables of — 


V virtue of a warrant from his majefty's juſtices of the peace 
ID) ating within the ſaid ward, to me directed, you are hereby 
reqtired to give notice to all licenſed innkeepers and alehouſckeeperr, 
and licenſed hrandy ſellers or other retailers of diftilled liquors to be 
drank in their houſes, within your conflablewith, and alſo to all 
perſons unlicenſed (ſo far as the ſame ſhall come to your knowledge) © 
aubo do intend to offer themſelves to be licenſed at the next general BT 
meeting of the ſaid juſtices for that purpoſe, that they do perfonaly 
apfear before the ſaid juſtices at on be day e 2 
tember next, at the bour of in the forenoon of the Jam 
day, to tale or renew their licences for the year enſuing ; and alſi 
10 give them notice, that every perſon then and there to be licenſe, 
— perſanally enter into a recognizance in the ſum of 10 I. zoge- 
ther with two ſureties in 51. each, or one ſurety in 101. that thy 
vill not ufe or ſuffer any unlawful games, and that they will ket 
cod order and rule within their reſpecliue houſes and other places; 
an 


P a, 66 — * * 
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and if any ſhall be hindred by Arlneſi, or other reaſonable eauſe 10 


then and there to be bound in like manner in 10 l. each. 
And unto ſuch perfons as have not been licenſed for the year pre- 
ceding, you are further to give notice, that no licence will be granted 
= to any of them, unlcſs he fhall alſo, at the ſame time and place, 
= produce a certificate under the hands of the minifler and the major 
= part of the churchwardens and overſeers, or elſe of three or four 
reputable and ſubſtantial houſeholders of the place æubere he inba- 
biteth, ſetting forth that he is of good fame, and of fober life and 
converſation. | | 
And you are to make à return to the ſaid juflices, at the ſame 
= time and place, in auriting under your hand, containing the names of 
all ſuch perſons as you ſhall have ſummoned fo to appear before them 
as is aforeſaid, together with their dwelling places, and the figns 
by which their houſes are knoxvn. | 
= Hereof fail mt. Given under my hand at Raiſbeck in the ſaid 
= county the — day of in the year of our lord. 
© John Bowneſs, big b conflable. 


| - G. Licence to keep an alehouſe, on the 5 &6 
5 Ed. 6. c. 23. 2 G. 2. c. 28. and 26 G. 2. 


58 c. 31. | | 

= Weſtmorland, A T a general meeting of his majefly's juſtices of 
EZ Eaſt Ward. the peace for the ſaid county, acting within the 
> diviſion of the Eaſt Ward aforeſaid in the county aforeſaid, helden 
ZZ at — in and for the ſaid divifton, for licenſing perſons to erp 


common inns and alebouſes the day of September ia the 
year of the reign of our ſovercign lord George the ſecond, 
/ Great Britain, France, and Ireland, 4ing, defender of the faith, 
= and /o forth, and in the year of our lord. Ye 

Nie his majcfly's juſtices of the peace for the ſaid county, whoſe 
= bands and ſeals are hereunto ſet (whereof one is of the quorum) 
== aſſembled at the ſaid general meeting, do allow and licenſe A. B. 
yeoman, at the ſign of in auithin the divifion and 
county aforeſaid, to keep a common alehoufe, or victualling houſe, 
and to utter and fell vifttuals, beer, ale, cydir, and ether exciftable 
liquors, to be drank in the fame houje wherein he now dwelleth, 
= and not elſewbere, for one <chile year from the 29th day of this 
== preſent month of September, and no longer: So as the true affize in 
= bread, beer, ale, and other liguors, hereby allowed to be fold, be 
auh kept; and no unlawful game or games, drunkenneſi, or any 
== other di ſarder be Suffered in his houſe, yard, garden, or back fide ; but 
Dat good order and rule be maintained and kept therein, according to 
the Idfivs of this realm in that behalf made. Given under our hands 
and ſeal, the day and year firſt above qwritten. 


== If he hath not been licenſed the year before, then theſe words 
muſt be inſerted, (A certificate under the hands ef 
= having been firft produced unto us, ſetting forth that the ſaid —m—_ 
is of good fame, and of ſober lifi 


and converſation.) 


f 


be allowed by the ſaid juſtices, that he muſt procure. io ſurcties . 


© 
D 2 H. Recogni- : 
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H. NO WIEN of an 3 on 5696 
Ed. 6. c.25. and 26G. 2. c. 31. 


Weſtmorland. E it remembred, that on the day of TI 
in the — year of the reign of 
—— A. P. of in the county aforeſaid, innkerper, and 0 
A. S. of —— yeomar, and B. 8. of yeoman, perſonally 
came before us ———— eſquires, juſtices of the peace for the ſaid 
county, and acknowledged themſelves to oe to our faid ſovereign 
lord the king, that is to ſay, the ſaid A. P. the ſum of 101. and 
the ſaid A. S. and B. S. 2 ſum of 51. each, of good and lawful 


money of Great Britain, to be made and pod of their goods ani 
chattels, landi, and tenements reſpectiuely, to the uſe of cur ſaid 4 e 
vereign ” Bid the king, his heirs. and ſucceſſors, if the ſaid A.P mat 
ſhall make default in the condition underwritten. ora 
The condition of this recognizance is ſuch, that whereas the above.e. lain 
Zounden A. P. is licenſed to keep a common inn and althouſe for by t 
gear from the 29th day of this preſent month of September, in ile 1441 
houſe where he now dæwelleth at aforeſaid; if he the ſaid riſh 
A. P. Hall keep and maintain good order and rule, and fhall Suffer ; prof 
0 diſorders nor unlawful games to be uſed in his ſaid houſe, mor in 104 
any outhouſe, yard, garden, or backſide, thereunto belonging, during n 
the ſaid term, then this recognizance ſhall be void. | * 55 
the 
Taken and acknowledged the day and able 
year above written, before us ro J. 
TP. ther 
KF. as i 
: | : 7 of = 
I. Convidtion for ſelling after aiſcbility, on the = L. 
26 G. 2. c. 31. 1 
By the words of the ſtatute the ſaid conviction ſnall be in this | = WV 
form, or to this effect: | s 
Middleſex. O. 1. cnvied on his own confeſſion (or, on the | 35 
© cath of ) of having ſold ale, beer, e: 
. liguors, in the pariſh o of in this county, on the —— — 


Cay of =—— after being diſabled to ſell the ſame. This is the fi, 
Fecond, or third convidtian. Giwven under my hand and ow thr YH 


— ay f ——, 


Which ſaid convittion ſhall be certified to the next ſeſſions t | 3 


de filed 23 che records. the 
the 

bac. 

| ture 

4 2 and 
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K. Warrant to levy the penalty for ſelling ale in a 
_ veſſel not marked; on 110 12 V. c. 15. 


Wermorland. 7 To the conſtable of. 


HERE AS A. O. 7 in the pariſh 0 

and county of aforeſaid, alehouſekeeper, hath this 
day been duly convicted before me one of his majeſty's juſticei 
of the peace in and for the ſaid county, by the oath of A. W. a 
credible witneſs, of retailing, uttering, and ſelling beer, oz the 
day of ———— in his houſe at aforeſaid, in a 


marked to be of the content of the full ale quart, or ale pint, ac- 
cording to the flandard thereof remaining in cuſtody of the chamber- 
lains of his majeſty's exchequer, nor in proportion thereunto ; where» 
by the ſaid A. O. hath forfeited a ſum not exceeding 405. nor leſs 
than 10s, one half part thereof to the uſe of the poor of the pa- 
riſh of aforeſaid, and the other half part to A. I. who 


= proſecutes for the ſame: Now I dv hereby adjudge the ſaid A. O. 


to have forfeited 20 8. fer his ſaid offence ; and I do hereby impower 
and require you, to lewy the ſaid fum of 20s. upon the goods and 
chattels of the ſaid A. O. by diftreſs and ſale 2 rendring to 


ße ſaid A. O. the overplus, if any be, dedufting thereout reaſon- 


able charges; and that you pay one half part of the ſaid forfeiture 


5 = ro the overſeers of the poor of the ſaid pariſh, for the uſe of the poor. 


= ; the ſaid county, alehouſekeeper, did upon the 


ä | as aforeſaid. Given under my hand and ſeal, the 


„7 —. 


e 


there, and the other half part to A. I. who proſecutes for the ſame 


c | L. Warrant to levy the penalty for ſuffering tip- 


ling, on 1 F. c. 9. | 


To the conſtable of and to. the church- 
Weſtmorland. q „urdens of the pariſh of ———, 


LJ] HEREAS it hath been duly proved before me 
W this preſent day, That A. O. of —— in pariſh of ——— 
| day of 
— and ſafer A. D. of ſhoemaker, and B. D. 
labourer, to remain and continue drinking and tifling in 
the alehouſe of the ſaid A. O. in the pariſh aforeſaid, they having 
no urgent occaſion, nor other lawful reaſon ſo to do; Theſe are 
therefore to require you the ſaid conflables and churchwardens, or 
Sore or one of you, to levy by diſtreſs of the goods and chattels of 
the ſaid A. O. the ſum of 10 8. for the ſaid offence, for the uſe of 
the poor of the ſaid pariſh, and to detain the ſaid goods for the 
Space of fix days next after ſuch diftreſs taken, if the ſaid forfei- 


= ure of 10s. ſhall not be ſatisfied and paid to yau within that time z 


and that after the ſaid fix days, if the ſame ſhall not be ſo paid at 
aforeſaid, together with the reaſonable charges of taking, and keepe 
ing. the ſaid difireſs, that you do appraiſe and ſell the ſame 10 jor 

| | 2 5 22 : tir fy 


veſſel made of earth, which velſel was not ſigned, ſtamped, or 


day. 


x 
! 
| 
N 
| 
7 
' 
j 
: 
| 
q 
4 
| 
: 


parip of 


i 
1 
1 
ST 
4: 
1 
| '} 
K| ＋ 
1 
Th! 
5 , 
114 
1 [+ 
iti 
3 i 
| | | 
$1! 
l 11 
16 
100 
[ 
| 
\ 
| 1H 
1 
; l 
1 
161 
U 


Alehouſes. 

tisfy the ſaid ferfeiture, rendring the ſurpluſage to the owner uben 
demand, reaſonable charges of taking, keeping, and ſelling the ſaid 
diftreſs being firſt deducted. And if there ſpall not be ſufficient d. 
Preſs, whereby to levy the ſaid ſum of 10 8. that you do certify the 


ſame to me, together with the return of this warrant, Giwen un. 
der my hand and ſeal, the — day of 


M. Commitment for ſuffering tipling in default of 


2 5 
Pf} 
"7 
2 
2 
and to the keeper . 


To the conſtable of . 
in the ſaid . 


Wetmodan. of the common gaol at 
county. 


|: 9 922 
it aas duly 


| HE RE As on the day of © 1s 
proved before me — that A. O. of - in th 


day. of aft paſt, ſuffer A. D. of Moe. 
l , 


maker, and B. D. of ——— labourer, to remain and continue | 


drinking and tipling in the alchouſe of the ſaid A. O. at =—— 3 


aforeſaid, contrary to the flatute in that caſe made; and wwherea; 


an the ſaid day of I did by my warrant lawfully | 
executed, require the conſtables and churchwardens of the ſaid pa- 
riſb of 


of A. C. conſtable of aforeſaid, as otherwiſe, that he the 
ſaid A. C. hath uſed his beſt endeavours to levy the ſame as afore- | 


ſaid, but that the ſaid A. O. hath not ſufficient goods and chattel,, 
upon which diſtreſs may be taken to ſatisfy the ſaid forfeiture: 3 
Theſe are therefore in his majeſly's name, to command you the ſaid © 
aforeſaid, to take the ſaid A. O. and to con- 
wey him ſafely to the gaol aforeſaid, and to deliver him there to the 
heeper thereof, together with this warrgt: And I do alſo hereby © 
command you the ſaid keeper, ſafely to kxep and detain the aforeſaid © 


conſtable of 


A. O. in your cuſtody in the ſaid gaol, until the ſaid ſum of 108. 
ſpall be duly paid for the uſe and purpofe.aforeſaid. Given under 
my hand and ſcal, ib — day of . 5 


N. Warrant to receive the penalty for tipling; 
on 4 J. c. 5. 1 F. c. 9. 21 F. c. 7. 10. 
c. 4. MM 
_ Weſtmorland, 4 To the churchwardens of the pariſh of: 
W HEREAS it hath been duly proved before me === | 


of 
ale houſe, known by the fign of 
vi/h, in the county aforeſaid, contrary to the flatutes in ſuch caſe | 


| made and provided, by reaſon uber he hath forfeited the fun of i 


3 8. 4 U 8 
BY 
Fs Ne: 

x 

8 


in the ſaid county, aleboueteeper, did upon „ 


or ſome of them, to leuy the ſum of 1058. of lawful 
money, upon the goods and chattels of the ſaid A. O. being forfeited 
by him, to the uſe of the poor of the ſaid pariſh, for the ſaid f 
fence: And whereas it duly appears to me, as well on the teflimony | 


that A. O. of — labourer, did en the day = | 
remain and continue drinking and tipling in a common | 
at - in the ſaid pa- 


Alehouſes. 


38. 4d. to the uſe of the poor of the ſaid pariſb: Theſe are there- 


= fire to require you forthwith to demand of the ſaid A. O. the ſaid 


fum , 38. 4d. And if he fhall refuſe or negle& to pay the ſame 
as aforeſaid, by the fpace of one week next after the date hereof, 
that you certify the ſame to me, together with the return of this 
precept, Given under my hand and ſtal at ———- in the ſaid 
county, the day 7 — 8 N 


A 


O. Warrant to levy the penalty for tipling, on 
non- payment; on 4 F. c. 5. 1 J. c. 9. 217. 
c. 7. and 1 C. c. 4. | 


Weſtmorland. J To the conſtable of — in the ſaid county. 


LET HEREAS rt hath been duly proved before ne 
W that A. O. of yeoman, did on the day 0 
e enain and continue drinking and tipling in a common ale- 
houſe, known by the fign of at ix the pariſh of 
I the ſaid county, contrary to the flatutes in ſuch caſe made 
and provided, by reaſon whereef he hath forfeited the ſum of 33. 
4d. 20 the uſe of the poor of the ſaid pariſh: And whereas on the 
| day © 1 did by my warrant require the church- 
ewardens of the ſaid pariſh to demand of the ſaid A. O. the ſaid ſum 


of 38. 4d. to the uſe of the poor as aforeſaid: And whereas it ap- 


pears to me, as wwell on the oath of C. W. churchwarden of the 
pariſh aforeſaid, as otherwiſe, that he the ſaid C. W. did on the 
_ day 7 — duly demand of the ſaid A. O. the ſaid ſum 
fer the uſe as aforeſaid, but that he the ſaid A. O. hath neglecteu 
to pay the ſame as aforeſaid, and that it is not as yet paid: Theſe 
are therefore to require you forthwith to diſtrain the goods and 
thattels of him the ſaid A. O. and if within the ſpace of [f. ve] 


days next after ſuch diftreſs taken, the ſaid ſum ſhall not be paid, 


together with the reaſonable charges of taking and keeping the ſame, 
that then you do ſell the ſaid goods and chattels ſo by you diftrained, 
and out of the money arifing by ſuch ſale, that you do pay the ſaid 


G ſum of —— to the churchwardens aforeſaid, for the uſe aforeſaid ; 
= returning to him the ſaid A. O. the overplus upon demand, the rea- 


ſonable charges of taking, keeping, and ſelling the ſaid diftreſi, being 


= firſt deducted. And you are to certify to me, with the return of this 


precept, what you all have done in the premiſes, Given under my 
band and ſeal, the = day of —— | EE 


P. Commitment to the ſtocks for tipling, on ina- 
bility to pay the penalty; on 4 J. c. 5. 
Weſtmorland, 4 To the conſtable of —— . 


W HERE As it hath been duly proved before me that 
| A. O. of = ye0man, did on the day of ——— 


| 5 | remain and continue drinking and tipling in a common alchouſt, Eno vom 


county 


4 


_ . Mehouſes. 
county aforeſaid, contrary to the ſtatutes in ſuch eaſe made and pro: 
wided, by reaſon whereof he hath forfeited the ſum of 33. 4d. to 
the uſe of the poor of the ſaid pariſh ; And whereas it duly appear; 
to me, that the aid A. O. is not able to pay the ſaid forfeiture; 
Theſe are therefore to require you to ſet the ſaid A. O. in the flocks, 
there to remain by the ſpace of four hours. And for your fo doing, 


this ſhall be your ſufficient warrant. Given under my hand and 
| feal, this day of . | 


Q. Warrant to receive the penalty, on the firſt 
conviction of drunkenneſs; on 4 F. c. 21, 
and 21 J. c. 7. 


To the churchwardens of the pariſh of 
„ä —— in the ſaid county. 


TW Oraſmuch as it hath been fully proved this day, before me 
one of his majeſty's juſtices of the peace in and for 


the ſaid county, upon the oath of A. I. of that 
O. 7 in the county aforeſaid, on the 
— 2 aforeſaid, in the pariſh of in the ſaid 


day of 
county, was drunk, contrary to the ſtatute in ſuch caſe made; and 
the ſaid A. O. is thereof convicted before me, by which he hath for- 
feited the ſum of 5 s. to be diſpoſed of as is herein after mentioned: 
Theſe are therefore, in his majeſly's name, to command you the ſaid 
churchwardens to demand and receive of and from the ſaid A. O. 
the ſaid ſum of 5s. to be by you accounted for, to the uſe of the poor 
of the ſaid pariſh; and if he ſhall refuſe or neglect to pay the ſame 
by the ſpace of one week from and after the date hereof, that you 
make a return to me of ſuch his refuſal or neglect, and of this war- 


rant. Given under my hand and ſeal, at in the ſaid county, 
the day of . | 


R. Warrant to levy the penalty of drunkenneſs, on 
non-payment; by 47. c. 5. 217. c. 7. 


Weſtmorland. { To the conſtable of —— in the ſaid county: 


HE RE AS A. O. 27 in the pariſh of — in the 

county aforeſaid, labourer, was on the — day f. 
convicted before me one of his majeſly's juſtices of the peace fer 
the ſaid county, for that he the ſaid A. O. was on the 
of drunk, at — aforeſaid, in the pariſh and county afore- 
Said, by which he hath forfeited the ſum of 538. And whereas I the 
aid did iſſue my warrant on the day of to the 
ehurchwardens of the pariſh of aforeſaid, to demand and re- 
ceive the ſaid ſum of 5,8. of and from the ſaid A. O. And whereas 
it duly appears to me, as well on the oath of C. W. churchwarden 
of the pariſh of = aforeſaid, as otherwiſe, that they the ſaid 


churchwardens did on m5. day of =—n— duly demand the ſaid 
| 2 un 


Juan. 


ſim of 58. of and from the ſaid A. O. but that be the ſaid A. O. 
hath neglected to pay the ſame as aforeſaid, and that it is not as yet | 
paid: Theſe are therefore to command you forthwith to levy the ſaid | 
Jum by diſtraining the gaods and chattels of him the ſaid A. O. And 
= if within the ſpace of f fix] days next after ſuch diſtreſs by you taken, 
= the /aid ſum, together with reaſonable charges for taking and keep- 
irg the ſaid diſtreſs, ſpall not be paid, that then you do ſell the ſail 
goods ſo by you diftrained as aforeſaid, and out of the money ariſing 
by ſuch ſale, that you do pay the ſaid ſum of 5 s. to the churchwar- 
dis of the ſaid pariſh, jor be uſe of the poor of the ſaid pariſh, 
= rendring to him the ſaid A. O. te overplus upon demand, the neceſ- 
ſary charges of taking, keeping, and ſelling the ſaid difireſs, bring 
firſt deducted. And if the ſaid A. O. be not able to pay the ſaid 
= /umof 5 s. and ſufficient diſtreſs cannot be found whereef to levy the 
hid ſum, that you certify the ſame to me, together æbith the return 
== of this warrant. Given under my hand and ſeal this day 


ee eto 


_ —— 


— — — 
— p —˙m-»˙ m qe — — 


S. Commitment to the ſtocks for drunkenneſs, on 


inability to pay the penalty; on 4 F. c. 5. | 
-3 i 7. | | 


Weſtmorland | To the conſtable of in the ſaid county. 


HEREAS A. O. /in the ſaid county, labourer, was 
2 W on the day 7 convicted before me — one of 
is majeſly's juſtices of the peace for the ſaid county, for that he the 
== ſaid A. O. was on the —— day of ——— drunk at afore- | 
aid, in the pariſh of —— in the ſaid county, whereby he hath for- | | 
feited the ſum of 55. And whereas it duly appears to me, that the | | 
* ſaid A. O. is not able to pay the ſaid ſumof 5 s. Theſe are therefore — 
l to require you in his majeſly's name, to ſet him the ſaid A. O. in the - 
== Focks, there to remain for the ſpace of ſix hours. Given under my 
= hard and ſeal the ——— day of ——, | 


Alias Capias. See Pyoceſs. 
Almanacks, See Stamps. 


| £ 
Annuities. 
1. LV the ſeveral acts of 4 V. c. 3. 5 V. c. 5. 5 V. c. 20, Certificate of the 
and 2 & 3 An. c. 3. Annuitants on demanding their nominee's life, 

ſhare of annuities, in the caſe of ſurvivorſhip on the ſaid reſpec- 
== ve acts, ſhall (unleſs the nominee appear in perſon) produce a 
SY certificate of the life of ſuch nomjnee, to be ſigned (gratis) by 
= the miniſter and churchwardens where the nominee lives, on the 

5 | day 
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Appeal, what, 


In what caſes an 


appeal may be 
to, ; 


Within what 
time an appeal 
may be brought. 


Appeal brought 


ore the ſheriff ſheriff and coroner, and removed from them into the King's bench 


and coroner, 
Appeal brought 


before juſtices of 


the peace. : 


1. HIS word has two fignifications in law; the one 
is, removing a cauſe from an inferior court or judge, 
to a ſuperior z as from one or more juſtices, to the quarter 7 


day when the payment ſhall become due: Or omerwiſe the an. 
nuitant may make oath of the truth of ſuch nominee's life, on 
the day when the payment ſhall become due, before a juſtice of 


the peace where ſuch perſon making oath ſhall reſide ; and the 
Juſtice ſhall make a certificate thereof; for which oath and certifi- 


cate no fee ſhall be taken. And perſons ſwearing falſly ſhall be 1 | 


guiky of perjury, and forging ſuch certificate ſhall be guilty of 
forgery. | | | | 5 
2. By the ſeveral acts of 9 G. c. 12. 4 C. 2. e. 9. and 
9 G. 2. c. 34. If any perſon ſhall counterfeit any order to re- 
ceive annuities; or power to transfer the ſame; or the name of 
the proprietor ; or ſhall perſonate ſuch proprietor; he ſhall be 
guilty of felony without benefit of clergy. | 
3. By the ſeveral acts of 4 Ar. c.6. 5 An. c. 19. 5 An. 


c. 22. and 6 An. c. 5. A juſtice may take affidavits of the due 


execution of the aſſignment or deviſe of annuities, upon the ſaid : 5 
ſeveral acts reſpectively. | 


Apothecary, See Phyſicians, 


” 


ſeſſions. | 
The other kind of appeal (which is the ſubje& of this title) 
is a proſecution againſt a ſuppoſed offender, by the party's own | 


private action; proſecuting alſo for the crown, in r pect of the 1 


offence againſt the publick. 2 Haw. 155. | 


2. An appeal is brought in three caſes; 1. By a man fora 'L 


wrong to his anceſtor. 2. By a wife for the death of her huſband. 
3. For wrong done to the appellants themſelves, as in the caſe of 
robbery, rape, or maihem ; but this laſt is diſuſed, on account of 
the nicety of the pleadings, and the charge of the proſecution ; 
and the method of indictment is now generally taken, I ocd 
1072. | 

3. A perſon acquitted on an indictment of murder, ſhall not be 
ſet at liberty, but ſhall be re-committed, or bailed, till the year 
_ day be paſt; within which time an appeal may be brought. 
. 1. | | 

4. It is certain, that an appeal may be commenced before the 


by certiorari. 2 Haw. 156. ; 

5. And it ſeems to be holden in Fitzherbert's Abridgment, 
that juſtices of the peace have power to receive appeals ; but 
there is much greater authority for the contrary opinion. 2 Haw. 


1 5 6. . 3 
6. 1 


3 


Apples and Pears. 


6. If the perſon appealed ſhall be acquitted, the appellor ſhall Perſon acquizted 
be impriſoned for a year, and reſtore damages to the party, and on appeal. 


be grievoully fined to the king. 13 Ed. 1. fl. 1. c. 12. That 
is, if the appeal ſhall appear to the court to have been malicious. 


2 Haw. 198. 


7. Foraſmuch as an appeal is the ſuit of the party, as well as Pardon, 


of the king, hence it is that the king cannot pardon an offender 
found guilty upon an appeal, as he may when found guilty upon 
an indictment; for in ſuch caſe he can only pardon for himſelf, 
but not for the party. 2 Ham. 155. | 


_—_ 


Apples and Pears. 


— — 


Z aT7 HEREAS apples and pears are frequently ſold by mea- 


ſure, commonly called water-meaſure, the contents where- 
of are very uncertain; therefore for the future, the ſaid meaſure 
ſhall be round, and in diameter eighteen inches and an half within 
the hoop, and eight inches deep; and ſo in proportion: And every 
meaſure, commonly called water-meaſure, by which apples and 
pears are ſold, ſhall be heaped as uſually : And whoſoever ſhall 
ſell or buy any apples or pears by any other meaſure, ſhall forfeit 
105. half to the informer, and half to the poor, on conviction on 
the oath of one witneſs, before one juſtice (or mayor), to be levied 
by the petty conſtable by warrant of the ſaid juſtice, by diſtreſs and 
fe. 14 „ | 

But this ſhall not extend to any meaſures ſealed and allowed by 
the fruiterers company in London. . 2. | | 
Concerning the robbing of orchards, ſec title Mood. 


Appꝛehending offenders. See Arreſt. 


' Apprentices; 


— . — — Vg 


_— 


Appꝛentices. 
Concerning the ſettlement of apprentices, ſee 
| title Pooz. 3 


J. Who may take apprentices. 
bY II. Who are compellable to be bound apprentices. 
| III. Binding. 
IV. Binding of poor apprentices. 
V. Money given to bind out poor apprentices. 
VI. Binding poor apprentices to the ſea-ſervice. 
VII. Differences between the maſter and apprentice. 
| VIII. Apprentice ſtealing bis maſter's goods. 
: TIX. Aſſigning apprentices, 
X. Maſter ayi ng. 
X. Apprentices ſetting up their trades. 


U 


9 


1. Who may take apprentices. 


| Ta huſbandry, 1. E VERY perſon being an houſholder, and having and 
| uſing half a plough-land in tillage, may take any appren- 
| tice above the age of ten years, and under eighteen, to ſerve in 
huſbandry till twenty-one at the leaft, or till twenty-four as the 
parties can agree. 5 El. c. 4. J. 25. | wY 
In trades in 2. Every perſon being an houſholder, and twenty-four years 
towns corporate. old at the leaſt, dwelling in any city or town corporate, and ex- 
erciſing any art, miſtery, or manual occupation there, may retain 
the ſon of any freeman, not occupying huſbandry, nor being a 
labourer, and inhabiting in the ſame, or in any other city or town 
corporate, to ſerve and be bound as an apprentice, after the cu- 
ſtom and order of the city of London, for ſeven years at the leaſt, 
ſo as ſuch apprenticeſhip do not expire before the apprentice ſhall 
be twenty four years of age. 5 El. c. 4. ,. 26. | 
But no perſon dwelling in any city or town corporate, being a 
merchant, mercer, draper, goldſmith, ironmonger, imbroiderer, * 
or clothier, ſhall take any apprentice except he be his ſon, or elſe 7 
that the father and mother of ſuch apprentice ſhall have an eſtate 
of inheritance or freehold of 407. a year, to be certified under 
the hands and ſeals of three juſtices where the lands lie, to the 
mayor of that city or town corporate, and to be jnrolled among 
the records there. . 27. "ah 
And the reaſon of this ſeems to be, for that ſuch as are to be 
bound apprentices in towns corporate, if their parents be of a com- 
petent livelihood, then their maſters ſhall be not only better ſe- 
cured, but ſuch apprentices alſo in likelihood ſhall have the better 
| means 


ſce 


17 


8 
i 


Appꝛentices. 


5 | * to ſet up their trades after their time expired. And ha" 


cerning ſuch whoſe parents have not 405. a year are fitter to be 


. bound apprentices to huſbandry, and the like, in the country. 


Dalt. c. 58. 


But by reaſon of the great alteration in the value of money 
ſince that time, this proviſion is become of little uſe; for an eſtate 
of 405. a year then, was equal to more than 10 J. a year now. 

But the citizens of London and Norwich may take and have ap- 
prentices, as before this act. /. 40. 


3. Every perſon being an houſholder, and twenty-four years In trades in 


old at the leaſt, and not occupying huſbandry, nor being a labourer, 
dwelling in any market town not corporate, and exerciſing any 
art, miſtery, or manual occupation, may have to apprentice the 
child or children of any other artificer, hot occupying huſbandry, 
nor being a labourer, inhabiting. in the ſame or any other ſuch 


market town in the ſame ſhire. 5 EI. c. 4. / 28. 


But no perſon dwelling in any ſuch market town, being a mer- 
chant, mercer, draper, goldſmitb, ironmonger, imbroiderer, or 
elothier, ſhall take any apprentice except he be his ſon, or elſe 
that his father and mother ſhall have an eſtate of inheritance or 
freehold of 3 J. a year, to be certihed under the hands and ſeals 
of three juſtices of the ſhire where the lands lie, to the head offi- 
cer of ſuch market town where ſuch apprentice ſhall be taken, 
there to be inrolled of record. / 29. 


market towns 
not corporate. 


4. Any perſon uſing the art of a ſmith, wheelwright, plough- In any place. 


wright, millwright, carpenter, rough maſon, plaiſterer, ſawyer, 
lime burner, brickmaker, bricklayer, tyler, later, helier, tyle- 
maker, linen-weaver, turner, cooper, miller, earthen potter, 
woollen weaver weaving houſhold cloth only, fuller otherwiſe 
called tucker or walker, burner of oare and woad aſhes, thatcher 
or ſhingler, whereſoever he ſhall dwell, may take the ſon of any 
perſon as apprentice, albeit his parents have no land. 5 El. c. 4. 


A 


5. Every owner of a ſhip or veſſel, and every houſholder ex- 
erciſing the trade of the ſeas by fiſhing or otherwiſe, and every 
gunner commonly called a canoneer, and every ſhipwright, may 
take apprentices for ten years or under ; and every apprentice ſo 
taken, being above ſeven years of age, ſhall be by the ſame co- 
venants bound, ordered and uſed to all intents, according to the 
cuſtom of London, fo that the covenant or bond of apprenticeſhip 
be made by writing indented, and inrolled in the town where the 
apprentice: ſha!l be inhabiting, if it be a town corporate, if not, 
then in the next town corporate: For which inrollment ſhall be 
paid not above 12d. 5 El. c. 5. J. 12. 


6. Every perſon that ſhall have three apprentices in any the Number refrain: 


crafts of a clothmaker, fuller, ſheerman, weaver, taylor, or 
ſhoemaker, ſhall keep one journeyman ; and for every other ap- 
prentice above three, one other journeyman, on pain of 101. 


half to the king, and half to him that ſhall ſue in the ſeſſions or 


other court of record; or if it is in a town corporate, then to be 


applied as by the charter. 5 El. c. 4. % 33. 


Ce 
* 


Seamen. 


ed. 


. 


No 


Appꝛentices. 


No hatmaker ſhall have above two apprentices at one time, nor 
thoſe for any leſs term than ſeven years, on pain of 5 . a month, 
half to the king, and half to him that ſhall ſue in any court of 
record: But this not to extend to his own ſon, in his own houſe, 
fo as he be bound by indenture for ſeven years, and his term no: 
to expire before he be twenty-two years of age. 1 J. c. 17. 
/ 8 of ſtuffs in Norfolk and Norwich, that ſhall employ 5 El. 
two apprentices, ſhall alſo employ two journeymen ; and no maſter FR 5. 
ſhall have above two apprentices, or any week boy, to weave in appre 
the faid trade; on pain of 5/. a month to the king. 13 & 14 äment 
C. 2. c. 5. J. 18. | == till it 


I. Who are compellable to be bound apprentices. 


Who ſhall be 1. If any perſon ſhall be required by any houſholder, uſing 7 
bound, half a ploughland at leaſt in tillage, to be an apprentice and to 
ſerve in huſbandry, or in any other art, miſtery, or ſcience before 
expreſſed, and ſhall refuſe ſo to do, then on complaint of fuck 
houſekeeper to one juſtice (or head officer) he ſhall ſend for the 
perſon refuſingß and if he ſhall think the faid perſon meet tod 
ſerve, and fu ſon refuſe to be bound, he may commit him to 
ward, there in until he be contented, and will be bound, 
5 El. e. 4. J. 35. | | 155 
At what age» 2. But no perfon ſhall be bound to enter into any apprentice. 7 
— flip, * than ſuch as be under the age of 21 years. 5 El. 
c. 4. / 36. | "Ip 


TIT. Binding. 


Binding to be by t. One cannot be bound an apprentice without deed. 1 Sal. oat 
Iced. 68. | | _ LC 
And indented. 2. And by the 5 EI. c. 4. it muſt be by deed indented. / 25. Wh 


M. 1 G. 2. Smith and Birch. An action was brought againſt 
the defendant, for enticing away and detaining the plaintiff s ap- 
entice, who had agreed by writing to ſerve the plaintiff for 7 
even years. Upon evidence it appeared, that the ſtyle of the FF 
writing began This indenture, &c. but in fact the parchment was 


not indented, but was a deed poll. On exception taken to the 1 mi 
deed, it was infilted that the young man was not an apprentice, P 
becauſe he was not bound by indenture. An infant can be bound ot 


no other way than as the ſtatute of 5 El. directs, which is by in- 
denture, and nothing can make this good. The deed cannot now 
be indented, for that would be a forgery. Therefore unleſs the 
plaintiff ſhews the apprentice to be of full age at the time of ſign- 
ing ſuch deed, he cannot be accounted his apprentice, and by con · 
ſequence no action can lie for detaining the apprentice ; neither can 
the plaintiff prove him to be his ſervant by this deed, for he has de- 
clared for an apprentice, and muſt prove him ſo to be. Therefore 
| the plaintiff was nonſuited. Sz: Ca. V. 1. 222. 
And bythe name 3. And an apprentice muſt be retained by the name of an an- 
of an aprrentice. prentice expreſly, otherwiſe he is no apprentice, tho' he be bound. - 


Dall. c. 58. | 2 4. And 


Appꝛentices. 


4. Abd all indentures, covenants, promiſes, and bargains, for Binding . 
having or taking apprentices, otherwiſe than by the ſtatute of Wife, void. 


5 El. ſhall be clearly void in the law to all intents and purpoſes ; 
and every perſon that ſhall take any apprentice contrary to the 
ſaid act, ſhall forfeit 10 J. half to the king, and half to him that 


mall ſue in the ſeſſions, or other court of record; or if it is in a 


town corporate, then to the uſe of ſuch town as by the charter. 
5E. c. 4. J. 41. | | | 


4 
5. By the ſeveral ſtamp acts, the binding (except it be of pariſh Stamp. 


1 | apprentices) ſhall be on a treble ſixpenny ſtamped paper or parch- 
= ment; and the ſame ſhall not be given in evidence in any court 
= till it be ſtamped, and the duties paid. | 


6. And by the 8 An. c. 9. Beſides the ſaid ſtamps and duties, Additional 
there ſhall be paid the duty of 6 4. for every 20 3. of every ſam of ſtamp. 


Fol. or under; and the duty of 1 s. for every 205. of every ſum 
above g0/. given with any apprentice ; and proportionably for 
greater or leſſer ſums ;. to be paid by the maſter. / 32. | 
2 And-where any thing, not being money, ſhall be given with ſuch 


5 apprentice, the duties ſhall be anſwered for the value thereof. 


But this ſhall not extend to any apprentice, put out at the com- 


mon charge of any pariſh or townthip, or out of any publick cha- 


O 


- Jes | | | 
And the full ſum ſhall be inſerted in the indenture in words at 


ice- 85 length, and ſhall bear date on the day of the execution thereof; 
on pain that the maſter ſhall forfeit double, half to the king, and 


half with full coſts to him that ſhall ſue. / 35. 

And no ſuch indenture ſhall be given in evidence in any ſuit to 
be brought by any the parties thereunto, unleſs ſuch party on 
whoſe behalf the ſame ſhall be given in evidence, do firſt make 
oath, that to the beſt of his knowledge, the ſum therem inſerted 
was really and truly all that was directly or indirectly to be given 
with ſuch apprentice. / 43. | 

The ſaid indentures, within the bills, ſhall be brought to the 
head office to be ſtamped with a ſtamp for that purpoſe, and the 
duties paid within one month after date. /. 36. . 

And elſewhere ſhall be brought either to the head office within 
the bills, or to a collector of the ſtamp duties out of the ſaid li- 
mits, in two months after date, and the duties thereupon ſhall be 
paid, and the indenture ſtamped, if it be at the ſaid head office ; 
otherwiſe ſuch collector ſhall indorſe on the indenture, a receipt 
Y — the duties in words at length, and ſubſcribe his name thereto. 
7237. f | 

25 And if it is within 50 miles of the limits of the bills of morta- 
lity, the indenture ſhall within three months after date, and elſe- 
where within fix m be brought to the head office to be 
ſtamped. /. 38. 

5 And all ſuch indentures wherein ſhall not be inſerted the full 
ſum directly or indirectly given, or whereupon the duties ſhall not 
be paid, or which ſhall not be ſtamped within the time limitedy 

be void, and not available in any court or place, or to any 


% 


non of his apprenticeſhip, pay the double duty, he may in three 


maſler. / 6, 7. 


Infant bound, 
tho* under age. 


Appꝛentites. 


maſter ſor the penalties, if the apprentice ſhall pay the double 
duty at any time in two years after the end of his apprenticeſhip, 


_ himſelf apprentice, and if he continue apprentice for ſeven years, 


purpoſe whatſoever ; and the apprentice ſhall be incapable of ex. 
erciling the ſaid trade, /. 39. | | 

Moreover, by the 9g An. c. 21. If the maſter ſhall negle& to 
pay the duties within the time limited, he ſhall forfeit 30 J. half 
to the king and half with full coſts to him who ſhall fue. / 66. 

And by the 18 G. 2. c. 22. If he ſhall neglect to pay the ſame 
as aforeſaid, he ſhall, beſides all other penalties, forfeit double 
duty. /. 23, 24. . 5 | 

But by the 28 G. 2. c. 19. For relief of perſons, who have 
omitted to pay the ſaid duties, on payment thereof on or before 
Aug. 1. 1755. and tendring the indentures to be ſtamped on or 
before Sep. 29. 1755. of which timely notice ſhall be given in the 
gazette, they ſhall be good. 1 

And there is the like indemnify ing clauſe in ſome act every two | 
or three years. | 

And by the 29G. 2. c. 45. If any maſter, having forfeited the 
double duty, ſhall pay the ſame, and tender the indenture to be 
ſtamped, within two years after the determination of the appren- 
ticeſhip, and before ſuit hath been commenced for the penalties, 
the indenture ſhall be valid, and the penalties diſcharged. /. 5. 

And if after the maſter ſhall have forfeited the double duty, 
the apprentice ſhall in the preſence of, or by writing under his hand i 
ſigned in the preſence of one witneſs, require his maſter to pay 
the ſame, and the maſter ſhall not do it in three montls, and ſuch 
apprentice ſhall at any time within two years after the determina- 


months after ſuch payment demand of his maſter double the ſum 
contracted for in the indenture, and if not paid in three months 
aſter, may recover the ſame by action at law, with full coſts. And 
the apprentice immediately after payment of the ſaid double du | 
ties (if his apprenticeſhip ſhall not be then expired) and ſignify - 
ing by writing under his hand, that he deſires to be diſcharged 
from his apprenticeſhip, ſhall be diſcharged accordingly, and 
ſhall have the ſame benefit of the time he hath ſerved as he would 
have had in caſe he had been aſſigned, or turned over to a new 


And where any proſecution ſhall be commenced againſt the 


be may thereupon exerciſe his trade, and the indenture ſhall be va- 
lid, and may be given in evidence. /. 8. 

7. Every perſon that ſhall be bound by indenture, to ſerve as 
an apprentice in any art, fcience, occupation, or labour, accord- 
ing to the ſtatute of the 5 El. albeit he be within 21 years of age, 
ſhall be bound as amply to every intent, as if he were of full age 
at the time of making the indentures. / 43. 

But this is to be underſtood of a compulſion by the means pre- 
ſcribed by the ſtatute; for altho' an infant may voluntarily bind 


he may have the benefit to uſe his trade; yet neither at the com- 
mon law, nor by any words of this ſtatute, a covenant or obliga- a © 
tion of an infant for his apprenticeſhip ſhall bind him. But if be WW ind 
| | 1 miſbehave 


Apprentices. 


ex. miſbehave himſelf, the maſter may correct him in his ſervice, or 
complain to a juſtice to have him puniſhed, according to the ſta- 
to tute. But no remedy lieth againſt an infant upon ſuch covenant. 
alf BE Cro. Car. 179. „ 1 | 
" V. Binding of poor apprentices. 
1 K 


1. The churchwardens and overſeers, or the greater part of power to bind. 

= them, by the aſſent of two juſtices (1 2.) may bind (A) any 
EZ ſuch children, whoſe parents they ſhall judge not ble to maintain 
them, to be apprentices where they ſhall ſee convenient, till ſuch 
man child ſhall come to the age of 24, and ſuch woman child to 
the age of 21 or marriage; the ſame to be as effectual to all pur- 
poſes, as if ſuch child were of full age, and by indenture of co- 
venant bound him or her ſelf. 43 El. c. 2. f. . . 


the 2. And all perſons, to whom the overſeers ſhall by the 43 EI. Power to take. 
be bind any children apprentices, may take and keep them as appren- 


dees. 21 J. e. 28. 3 C. c. 4. J 22. 


en- | ; 
es, 3. By the ſeveral ſtamp acts, the indenture muſt be on a-fix- Indenture to be 
Y. penny ſtamped” piece of paper or parchment ; but is exempted ſtamped. 
ty, from the additional ſtamps and duties for money given with the | | 
and apprentice. e 1 „ ; 
pay 4. And where any poor child ſhall be appointed to be bound Perſons refufing 
uch WE apprentice by the 43 EI. the perſon to whom he is appoinfed to to take. 
na · be bound, ſhall receive and provide for him, and alſo execute the 
ree other part of the indentures; and if he ſhall refuſe ſo to do, oath 
um being thereof made by one of the churchwardens or overſeers, 
ths before two juſtices, he ſhall forfeit 10/7. by diſtreſs and fale, by 
d warrant (B) of ſuch juſtices, to the uſe of the poor of the pariſh 
du- | or place where the offence was committed; ſaving always to the 
fy. | perſon, to whom any poor child ſhall be appointed to be bound 
ged RE apprentice, if he ſhall think himſelf aggrieved thereby, his appeal 
and | to the next ſeſſions, whoſe order therein ſhall be final. 8&@g V. 
uld 36 fe 1”, | 8 : 
ww And as the churchwardens and overſeers have power to place 

cout poor children, therefore they are proper judges of. perſons 
the who are fit to be their maſters; and thoſe are, all perſons, who by 
ble their profeſſion or manner of living have occaſion to keep ſervants; 
ip, but the ſame are to be approved of by the juſtices, and if ſuch 
Va- maſter is diſſatisfied, he may appeal to the ſeſſions. Dalt. c. 58. 

7. 13W. Minchamp's caſe. Two juſtices bound an apprentice 

2 a; to a merchant; He appealed to the ſeſſions, and the order was 
d- diſcharged. And now the court, on conſideration of the matter, 
ge, confirmed the order of ſeſſions; becauſe the act having made per- 
age bons compellable to take apprentices, and given an appeal to the 

= ſeſſions, it was in the diſcretion of the juſtices at ſeſſions to deter- 
re · mine, whether it was or was not fitting to put an apprentice upon 7 
ind any one; and therefore the court would not diſturb what the ſeſ- 
ars, ſions had done, bat confirmed the order. 2 Salk. 491. 3 
m- Z. 13 An. Q. and Mag fia. It was moved to quaſh an ordet 
ga- to compel a perſon to take an apprentice, becauſe in the cloſe of 


indenture it was ſaid, that the maſter, at the end of the term, ſhall 
1 Tae ee 


ave . Vor. I. | 


50 


-P 


In what caſe he 


mall go with the 


farm. 


Appꝛentices. 


eld this to be ill; for the juſtices during the term of his appren- 
ticeſhip cannot order him wages, they , muſt only order him , 
maintenance as an apprentice, and cannot order him any thing 
after the term is ended. So the order was quaſhed. Folq 205. 

AA ͤKÄAAA 5 - r 
5. A leſſee for years of a farm takes an apprentice, and the 


give his apprentice two ſuits of cloaths. Upon debate, the cout 


term expires before the apprenticeſhip. is ended, he muſt go with 


the farm, if the maſter will permit him; but where a man taketh 
an 3 by reaſon of his ability, and the maſter dies before 
the determination of the apprenticeſhip, ſuch apprentice ſhall go 
to the executor or adminiſtrator if he hath aſſets, and if none, 
then he muſt return to the pariſh where laſt ſettled. Show, 405. 


V. Money given to bind out Poor apprentices. 


By the 7 J. c. 3. All. money given by any perſon to be con. 
tinually employed for the binding out apprentices, ſhall be em. 
ployed in manner following, unleſs otherwiſe ordered by the 
givers; viz. All corporations or towns corporate, and in place; 
not corporate, the miniſter, conſtables, churchwardens, overſeers, i 
or the moſt part of them, ſhall have the nomination and placing 
of ſuch apprentices, and ordering of ſuch money; and if the7 
ſhall not employ the ſame accordingly, every perſon offending BE 
ſhall forfeit 3/7. 6s. 8 d. half to the poor, and half to him that 


ſhall ſue. /. 2. 


And the maſter that ſhall receive the money, ſhall be bound | 


one year after ſuch maſter's death. 


And the ſaid money ſhall always be put forth in three months 
after it ſhall come to the ſaid parties hands; and if there are not 
then fit perſons to be bound apprentices, within the places where 
the money is given to be employed, it ſhall be diſpoſed of for i 
binding ſome of the pooreſt children of any adjoining pariſh, 


„ | 2 
And choice ſhall always be made of the pooreſt children; and 1 
no ſuch apprentice ſhall be above 15 years of age when bound. 


And the ſaid perſons, in places not corporate, ſhall yearly i 
within a month after Eaſter, account to their ſueceſſors before tuo 


juſtices dwelling in or next to the place. / 6. 


And if any of the truſtees ſhall break their truſt, or commit any 
offence for which no penalty is given by this act; any perſon maß 
petition the lord chancellor, who may iſſue a commiſſion to hear 
and determine the ſame, and may levy the money miſemployed 
upon ſuch defaulters, or otherwiſe upon ſuch able inhabitants of 
the place, as they ſhall think fitteſt ; and perſons aggrieved may 
Appeal to the lord chancellor, / 7, VI. Bind. 


Appꝛentices. 1 


en- 
18 | | | 
ing 1. It ſhall be lawful for two juſtices, and for the head officers Who may be 


in corporations, and for the churchwardens and overſeers of the bound. 
ſeveral pariſhes or townſhips, with the conſent of ſuch juſtices or 


the head officers, to bind and put out any boy of the age of ten years 
vith or upwards, or who ſhall be chargeable, or whoſe parents ſhall 
eth be chargeable, or who ſhall beg for alms, to be an apprentice to 
ore the ſea ſervice, to any ſubje& being maſter or owner of any ſhip 
go or veſlel, until he ſhall attain the age of 21 years. 2& 3 Ann. 
ne, as e. 6. . 1. „ | 
5. And every perſon to whom any poor pariſh boy ſhall be put ap- 
== prentice by the 43 El. may, with the conſent of two juſtices dwel- 
ling near the pariſh where ſuch poor boy was bound, or with the 
like conſent of the chief officer in a corporation, at the requeſt of 
on-. the maſter, his executors, adminiſtrators, or aſſigns, by indenture 
em- aſſign over ſuch poor, boy apprentice, to any maſter or owner of a 
the hip or veſſel, uſing the ſea ſervice, during the remaining time of 
aces bis apprenticeſhip, /. 6. | | 
enz, 2: And every maſter or owner of a ſhip, from 30 to 50 ton who ſhall take, 
cing RE burden, ſhall be obliged to take one ſuch apprentice, and one 
hey more for the next 50 ton, and one more for every hundred ton 
ding ſuch ſhip ſhall exceed the burden of an hundred ton; on pain of 
that forfeiting 107. to the poor of the pariſh from whence ſuch boy 
== was bound. J. 8. | | 
und RE But no maſter ſhall be obliged to take any ſuch apprentice, un- 
tion, RE der 13 years of age, or who ſhall not appear to be fitly qualified 
po- both as to health and ſtrength of body for that ſervice. 4 Aun. 
d of C. 19. /. 16. ns. | | | 
ren- 3. The boy's age ſhall be inſerted in the indenture, being truly Age to be in- | 
one taken from a copy of the entry in the regiſter book (where it can ſerted in the 
ithis de had), which copy ſhall be given and atteſted by the miniſter indenture. | 
A without fee: And where no ſuck entry can be found, two ſuch | 
Mnths RE Juſtices, and ſuch head officers, ſhall as fully as they can inform | 
> not themſelves of ſuch boy's age, and from ſuch information ſhall in- 
here ſert the ſame in the indentures. 2 3 An. c. 6. . 1. | 
f for 4. And the churchwardens and overſeers ſnall pay down to the What money | 
iriſh, WS maſter, at the time of the binding, the ſum of . 50 f. for cloathing hall be given | 
and bedding ; and the charges by this act appointed, ſhall be al- — | 
and lowed on their accounts. 2 & 3 An. c. 6. /. 2. 8 | 
und, 5. The churchwardens and overſeers ſhall ſend the indentures Indenture to be. | 
to the collector of the cuſtoms at the port whereunto the maſter regiſtred. | 
early belongeth ; who ſhall enter the indenture in a book, and make an | | 
tuo indorſement upon the indenture of the regiſtry thereof, ſubſcribed | 
by him, without fee. And if he ſhall negle& or refuſe to enter | 
t any fluch indentures, and indorſe the ſame, or make falſe entries, he | | 
may ſſtrall forfeit 5 J. to the poor of the pariſh from whence ſuch boy | 
hear RE Was bound. 2&7 3 An. c. 6. J. 5. „ | i 
loyed BREE ©. Such apprentice ſhall be conveyed to the port to which his Apprentice how 
ts of BE maſter belongeth, by the churchwardens and overſeers, or their 23veyed to the 
may | 


| | agents; 


3 TY k | 

_ Apprentices. | 

agents; and the charges thereof ſhall be paid as by the vagrant act 
of 11 121. 2& 3 4n. c. 6. ,. 10. . 

That is to ſay, out of the gaol and marſhalſea money ; which 


by the 12 C. 2. c. 29. is directed to be paid out of the general 
county rate. | 


connterpart to be 7. The counterpart of the indenture 


then executed. 


Protection from 
being impreſſed. 


> 


ſhall be ſealed and exe. 


cuted by the maſter, and atteſted by the collector of the port, and | 

the conſtable or other officer who carries the apprentice ; which 
officer ſhall tranſmit ſuch counterpart, to the churchwardens and 
overſeers of the place from whence the apprentice was bound, 


2 & 3 Ju. c. 6. / 11. 


8. And the collector or his deputy ſhall tranſmit a certificate 


under his hand, to the commiſſioners of the admiralty, containing 
the name and age of ſuch apprentice, and to what ſhip he be- 


longs; and on receipt of ſuch certificate, a protection ſhall be 


when impreſſed, 
the maſter to 


have the wages. 


Exempted from 
the 6d. a month. 


Maſter to enter 
his apprentices 
on clearing out. 


The ſame to be 
inſerted in the 


cocquet. 


made and given gratis to ſuch apprentice, till he attain the age of 
18 years. g 
Alſo every perſon who ſhall voluntarily bind himſelf appren- 
tice to the ſea ſervice, ſhall not be impreſſed for three years from 
the date of his indentures; which indentures ſhall be regiſtred, and 


2& 3 An. c. 6. ſ. 5 


certificates thereof given and tranſmitted by the collector as afore- 


ſaid; on receipt of which certificates, protections ſhall be made 


and given for the firſt three years, without fee. id. /. 15. 


But by 4 An. c. * No perſon of the age of 18 years ſhall 3 
have any protection from being impreſſed, who ſhall have been in 


any ſea ſervice, before he bound himſelf apprentice. J. 17. 


But every perſon not having before uſed the ſea, who ſhal! x 
bind himſelf apprentice to ſerve at ſea, ſhall be exempted from 


being impreſſed for three years: and the commiſſioners of the ad- 


tion accordmoly, without fee. 13 G. 2. c. 17. 135 
9. When ſach pariſh or voluntary apprentice ſhall be impreſſed, 
or voluntarily enter into the king's ſervice, the owner or maſter, 


his executors, adminiſtrators, or aſſigns, ſhall be intitled to able 


miralty, on due proof of the circumſtances, ſhall grant a protec- ix; 


ſeamens wages, for ſuch of the apprentices, as ſhall upon due ex- 


amination be found qualified for the ſame, notwithſtanding their "2 


indentures of apprenticeſhip. 2& 3 An. c. 6. f. 17. 


10. Such poor boys bound out, or aſſigned over, to the ſea ſer- 
vice, until they ſhall attain to the age of 18 years, ſhall be ex- 
empted from the payment of 6. a month to Greenwich hoſpital, 


2& 3 Au c. 6. J. 7. 


11. Every maſter ſo obliged to take ſuch apprentice, ſhall after I 
his arrival into any port aforeſaid, and before he clears out of ſuch 
port, give an account in writing under his hand, to the colleftor, 


containing the names and number of ſuch apprentices as are there 


remaining in his ſervice. 2 & 3 An. c. 6. f. q. 


12. And every cuſtom houſe officer ſhall inſert at the bottom & 


of their cocquets, the number of men and boys on board the re.. 


ſpective ſhips at their going out, deſcribing the apprentices by 3 1 
their names, ages, and dates of their indentures, for which no fee 


_ ſhall be taken. 2& 3 An. c. 6. J. 14. - 
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13. And the collector in the port ſhall keep a regiſter, contain - Regiſtry to be 
ing the number and burden of all ſhips belonging to the port, to- Lebt in the 
gether with the maſters or owners names, and alſo the names of all 8885 
ſuch apprentices in ſuch ſhips, and from what pariſhes and places 
they were ſent; and ſhall tranſmit (gratis true copies thereof 
ſigned by him, to the quarter ſeſſions, or to ſuch towns corporate, 
| pariſhes, or places, when and fo often as he ſhall be reaſonably 
required ſo to do; and every collector refuſing or neglecting to 
ſend ſuch copy, ſhall forfeit 5 J. to the poor of the pariſh tiom 
whence ſuch boy was bound. 2 & 3 An. c. 6. . 13. 8 

14. Two juſtices near the port, and mayors of towns corpo- Differences be -- 
rate, in or near adjoining to ſuch port, to which ſuch ſhip or veſſel tween ſuch ma- 
{hall at any time arrive, may determine all complaints of ill uſage ſters . 
from the maſter to ſuch apprentice, and alſo of all ſuch as ſhall ps 
voluntarily put themſelves apprentices to, the ſea ſervice, and 
wake ſuch order therein as they are now enabled by law to do, 
zn other caſes between maſters and apprentices. 2 & 3 An. c. G. 

=—_ /. 12. | 
FX 1;. All the penalties aforeſaid ſhall, by warrant of two juſtices Penalties, 
of the county, city, or town corporate, be levied by diſtreſs and 
nale. 2& 3 An. c. 6 /. 18. | 5 

16. If the maſter ſhall die during the term, his widow, or his Maſter dying. | 
executor or adminiſtrator may aſſign over ſuch apprentice to any | 
other maſter who hath not his complement of apprentices. 4 Ax. | 


c. 19. J 16. | | | 


VII. Differences between the maſter and apprentice. | 


1. The maſter is allowed by law with moderation to chaſtiſe his Mafter may cha- 
apprentice. Dalt. c. 58. Fe | 
2. An apprentice cannot be diſcharged but by writing; for that . | 
an apprentice cannot be but by writing: but the maſter and appren- e e | 
tice may, by agreement between themſelves, leave each other; can giſcharye his 
and if ſo, then the maſter may give leave under his hand for the apprentice, 
—X apprentice to depart ; and then one juſtice out of ſeſſions may diſ- | 
cCäharge him, allowing the caufe of his departure. Dalt. c. 58. | 
Baut it ſeemeth that this ſhall not extend to pariſh apprentices, | | 
for that there the overſeers are parties to the contract, which can- | 
not therefore be avoided by any agreement between the malter and | 
his apprentice. 7 | pets | 
But if the maſter and his apprentice cannot agree, they may pro- — 
ceed in one of theſe two ways; either upon the ſtatute of the 5 El. | 
c. 4. or upon the ſtatute of 20 G. 2. c. 19. ee 
3 3. By the 5 EI. c. 4. F any ſuch maſter ſhall miſuſe or evil Differences be- | 
= intreat his apprentice, or the ſaid apprentice ſpall have any juſt cauſe **<c2 the maſter | 
= # complain, or the aptrentice do not his duty to bis maſter, then the 5 , ED | 
Jaid maſter or apprentice being grieved, and having cauſe to com- TRY TIM | 
plain, ſhall repair unta one juſtice (C D) of the county, or to the | 
mayor or other head officer of the ſaid city, town corporate, or mar- 
het town, or other place where the maſter dwelleth ; who ſhall by ' | 
his wiſdom and diſcretion take ſuch order and direction between the | 
-maſter and his apprentice, as the equity of the cauſe all require ; | 
| | E 
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| and if for want of good conformity in the maſter, the ſaid juſtice ( 


head officer ) cannot compound and agree the matter, he ſhall take 
band of the ſaid maſter to appear at the next ſaſſions; and on his ap- 
pearauce, and hearing of the matter there, if it be thought meet th 


diſcharge the ſaid apprentice, then the juſbices, or four of them at 


the leaſt (1 Q.] or the ſaid mayor or other head officer, with the con. 
fent of three other of his brethren, or men of beſt reputation in ſuch 
city, town corporate, or market town, ſhall have poaber, in wri- 


ting (E) under their hands and ſeals, to pronounce and declare, that | 
. they have diſcharged the ſaid apprentice of his apprenticebocd, and 


the cauſe thereof: And the ſaid writing, being inrolled by the clerk 
of the peace, or town clerk, among ſi the records, ſhall be a ſufficient 
diſcharge for the apprentice againſt his maſter, his executors and ad- 
miniſtrators. And if the default fhall be found to be in the apfren- 
rice, then the ſaid juſtice, or the ſaid mayor or other head officer, 
ewith the aſſiſtance aforeſaid, ſpall cauſe ſuch due correction and pu- 
niſhment to be adminiſtred unto him, as by their wiſdom and dijcre- 
tions ſpall be thought meet. ſ. 35. ; 


F any ſuch maſter] That is, any ſuch maſter as is before mention. 
ed in this ſtatute, in the trades therein ſpecified ; and the former re. 
ſolutions confined the ſenſe of the ſtatute to ſuch trades only, but 
the later adjudications ſeem to extend the equity thereof to other 
trades not mentioned in the ſtatute; as in the following inſtances : 

M. 7 V. K. and Gately. On a certiorari it was moved to 
quaſh an order of ſeſſions, for the diſcharge of one Edward Green 
from his apprenticeſhip to the defendant Gately. The fact was, 
that Gately was a mountebank, and being at a place in Nort/hire, 
where he kept a publick ſtage, Green was by indenture bound ap- 


Prentice to him in this manner, wiz. to Robert Gately, ſurgeon, 
to learn the trade he now uſeth ; and immediately he went upon 


the ſtage, and ever ſince continued in the employ. After which, 
being with his maſter Gately in Middleſex, he complained to the 
juſtices, that his maſter did not teach him the trade. Upon which 
they diſcharged him. This being done, Green ſet up the trade of 
mountebank himſelf. It was moved to quaſh the order, the ju- 
ſtices being willing, becauſe they were impoſed upon. And the 
exception was, that the ſtatute of the 5 E/. in diſcharging ap- 
prentices is confined, and extends only to apprentices mentioned in 
that clauſe, and there neither ſurgeon nor mountebank is men- 


_ tioned: And tho' a ſurgeon may be a trade within the ſtatute, 


which a man cannot exerciſe without ſerving an apprenticeſhip to, 
becauſe that clauſe of the ſtatute is general; yet this part of the 


ſtatute, relating to the diſcharge of apprentices, extends only to 


trades there mentioned. By the court ; The clauſe relating to the 


diſcharge of apprentices is general, and goes to all manner of ap- 


prentices, even'to thoſe of merchants; but afterwards the court 
were of opinion, that the power of-diſcharging reaches only to 
the trades mentioned in the ſtatute, among which a ſurgeon is not 
mentioned; for that, tho' as to the ſerving ſeven years apprentice- 
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yet the power of diſcharging reaches only to the trades particularly 
mentioned. 2 Salk. 471, 2. £ | 

And M. 12 An. Q. and Furneſe. It was held, that the ſtatute 
extends only to the trades therein mentioned; and therefore not to 
a glaſs bottle maker. Caſe of S. 29. | 

On the other hand, in the cafe of K. and Collingbourn, M. 12G. 
Exception was taken to an order of diſcharge, that the juſtices 
could not diſcharge the apprentice, becauſe the trade to which he 
was bound, wiz. a glazier, was not within the ſtatute : But not 
allowed; for tho' formerly it was held, that the trade ought to 
be a trade within the ſtatute, yet the later reſolutions have been 
otherwiſe. L. Raym. 1410. Str. 663, a 
And in K. and Amizs, 7 G. 2. It was reſolved, that the juſtices 
have juriſdiction as to diſcharging apprentices, as well in other 
trades as thoſe mentioned in the ſtatute. Nel. Appr. - 


So in X. and Cuſt, E. 8 G. 2. that the ſtatute extends to trades 


not mentioned therein. Nel/. Appr. | 


Shall miſuſe or evil intreat his apprentice} E. 8 G. 2. K and 
Zaſman. An apprentice was diſcharged, the maſter having 2/4 
him unkindly, and refuſing to provide for and entertain him: But 
by the court, this is not a good ground for the diſcharge ; for 
there is a power to oblige the maſter to receive and entertain the 
apprentice, and ing him unkindly is too looſe. Strange 1014. 


Or the apprentice do net his duty ta his maſter] T. 4G. K. and 
Inhabitants of Hales Owen. An order reciting that 7% Higgen 
was bound out by indenture, as the ſtatute requires, to John Parks, 
and being lame, and having the king's evil, and in the opinion of 
ſurgeons incurable ; therefore the juſtices diſcharge the maſter from 
his apprentice. It was moved to confirm the order, becauſe the 
maſter cannot now have the end of the binding, which was, the 
ſervice of his apprentice. But it was anſwered, that the ſtatute 
only impowers the juſtices to diſcharge for miſbehaviour, and not 
for ſickneſs. And quaſhed by the court; for the maſter takes the 
apprentice for better and worſe, and is to provide for him in ſick- 
neſs and in health. Strange 99. X 


Shall repair unto one juſtice] Upon an order made at the ſeſſions 
to diſcharge an apprentice, it did not appear, that he applied 
himſelf to a juſtice firſt. And Halt Ch. J. was of opinion, that 
the juſtice hath power to make an order, and if obeyed by the 


' maſter, then the ſeſſions can have no power; if diſobeyed, then 


the juſtice upon complaint may bind the maſter to the ſeſſions, and 
that the ſeſſions have no power otherwiſe. 1 Sa/k, 67. | 
T. 13W. K. and Johnſon. Exception was taken to an order 
for diſcharging an apprentice, that the complaint was made ori- 


ginally at ſeſhons, without any previous application to a fingle 


Juſtice out of ſeſſions: Holt Ch. J. delivered the opinion of the 
court, That the order was good; if it had been a new queſtion, 
he ſhould have held a prior application to ſome juſtice out of ſeſ- 
fions neceſlary ; but after ſo many orders affirmed in this court, 
wane 5 been otherwiſe, it is too late to unſettle that now. 
; . i: Fo : Rr, . | 
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So alſo, in the caſe of K. and Gill, H. 5 G. It was ſaid by the || 

court, —It hath been fo often reſolved, that the ſeſſions hath ay 

original juriſdiction, that we will not ſuffer it now to be made x 

queſtion, though it might be doubtful upon the ſtatute itſelf, 


Sha 

Strange 143. : | | 5 ſeemet 
And, 7. 12 G. K. and Davie. The court agreed, that it is a dee t 
Point not now to be diſputed, that the ſeſſions hath an original he is 
juriſdiction to diſcharge apprentices. Strange 704. Wood 
On his appearance] E. 13 V. Ditton's caſe. It was moved to 4. 
quaſh an order made for the diſcharge of an apprentice. The | by an 
queſtion aroſe upon the clauſe of the ſtatute, which directs, that 10 lar 
upon appearance of the maſter, the apprentice may be diſcharged of nec 
by four juſtices, after one juſtice out of ſeſſions hath endeavoured mor ( 
to compoſe the matter in difference. And in this cafe, it was ob- RF able! 
jetted, that Ditton the maſter was bound over to appear, and did rhe t: 
not; and the juſtices have but a limited juriſdiction, and it is ex- RF preſer 


preſly directed by the act, that the diſcharge is to be made on tbe he / 
appearance of the maſter; beſides, there is another remedy, to WR rifca 
Proceed on the recognizance, which is forfeited by not appearing. 
By the court; The act muſt have a reaſonable conſtruction, ſo aa 44 
not to permit the maſter to take advantage of his own obſtinacy ; WR miſtr 
and it would be very hard, that ſuppoſing the maſter is profligate, 
and runs away, the apprentice ſhall never be diſcharged. 2 Salk. and 

8 = 

H. 5 G. K. and Gill. An order of ſeſſions for diſcharging aa for 
apprentice was quaſhed, becauſe it did not ſet forth, that the maſter RF avi/e 


was ſummoned, or did appear. Strange 143, = P 
So alſo, E. 8 G. 2. K. and Eaſman. The order was quaſhed, ſiuch 
| becauſe it did not appear that the maſter was preſent or ſummoned, nex 


which it is plain the act intended he ſhould be. Strange 1013. 2 40 
Inrolled by the clerk of the peace] T. 4 G. K. and Inhabitants of = . : 
Hales Owen. The order of diſcharge was not inrolled ; and by ng: 
the court for that reaſon held ill. Strange 99. | | 85 
Shall be a ſufficient diſcharge for the apprentice againſt his maſter] 
But as the juſtices may diſcharge the apprentice from his maſter, the 


for ill uſage; ſo alſo they may diſcharge the maſter from the ap- 2 | the 
prentice for evil and diſorderly behaviour. Read. Appr. —_ wh 

Diſcharge) T. 13 V. K. and Johnſon. Exception was taken to he 
an order of diſcharge, that the juſtices had ordered money to be nei 
returned: But by the court, the order is good. And Holt Ch. J. 
ſaid, he never doubted of that matter, for it is a power conſ. bar 
quential upon their juriſdiction to diſcharge, 1 Salk. 68. _ MK 


But in the caſe of K. and Vandeleer, M. 4 G. The juſtices at 24 
the ſeſſions did order an apprentice to be diſcharged, and that the be 
maſter having received 5 /. with him, ſhould refund 3 J. as a fur- fin 
ther proviſion for him. This was moved to be quaſhed, becauſe fre 
the ſtatute which gives the juſtices power to diſcharge, gives them 
no authority to order any money to be returned. By the court; 

It is very hard, that if the maſter miſuſeth his apprentice, te 
next day after he is bound, he ſhould pay back nothing if he is e's 1 
| a” | charged. 


Appꝛentices. 


charged : It will be an encouragement to maſters to treat their ap- 
prentices ill; but the ſtatute being ſilent, the order muſt be quaſh- 
| ed. Strange 69. | | | 
Shall cauſe due correction and puniſhment to be adminiſtred] It 
ſeemeth that by the 7 J. c. 4. one Juſtice may ſend the appren- 
W tice to the houſe of correction as an idle and diſorderly perſon, if 

| he is in fault; tho' this cannot be done by this act of the 5 EI. 
Wood 85. | 


„ neceſſary proviſion, cruelty, or other ill treatment, they may ſum- 
non (G) the maſter or miſtreſs, to appear before them at a reaſon- 
= ble time to be named in ſuch ſummons; and on proof upon oath of 
= :he truth of the ſaid complaint (whether the maſtcr or miſtreſs be 
B preſent or not, if ſervice of the ſummons be alſo upon oath proved) 
== rhe /aid juſtices may diſcharge (H) the apprentice by warrant or cer - 
== r:ifcate under their hands and ſeals, for which warrant or certificate 
= 7 fee ſhall be paid. 1. 3. — 5 5 | 
Aud ſuch juſtices on complaint (I K) on oath by any maſter or 
miſtreſs, againſt any ſuch apprentice, concerning any miſdemeanor, 
miſcarriage, or ill behaviour, may hear and determine the ſame, 
and puniſh the offender, by commitment (L) to the houſe of correc- 
tion, there to remain and be corrected, and held to hard labour 
= fr a reaſonable time, not exceeding one kalendar month, or other- 
= aviſe by diſcharging (M)] ſuch apprentice. 1.4. | 
Perſons aggrieved by any determination, order or warrant of 
ſuch juſtices (except any order of commitment) may appeal to the 
next ſeſſions; who may award coſts to either party not exceeding 
405. to be levied by diſtreſs and ſale. / 5. 

And no certiorari ſhall: iſſue to remove any the ſaid proceed- 
ings. / 6. | 


or ther head officers being juſtices, may iſſue writs of capias to 
the i..eriffs of the counties or other head officers of the places whi- 
ther he ſhall ſo flee, to take his body, returnable before them at 
what time ſhall pleaſe them; ſo that if he come by ſuch proceſs, 
be may be put in priſon, till he find ſufficient ſurety well and ho- 
naeſtly to ſerve his maſter. 5 El. c. 4. J 47. 

: And by the act of 24G. 2. c. 55. If a juſtice ſhall iſſue a war- 
rant againſt ſuch perſon, and he ſhall eſcape into another ſhire ; 
the conſtable or other perſon, on having the warrant indorſed by 
a juſtice in ſach other ſhire, may arreſt him there, and carry him 
before a juſtice in ſuch other ſhire, if the offence is bailable, ro 
find bail, or elſe ſhall carry him back before a juſtice in the ſhire 
from whence the warrant did firſt iſſue, . 


Fe 4. By the 20 G. 2. c. 19. On complaint (F) unto two juſtices, Differences be- 
1 by any pariſh apprentice, or other apprentice upon wheſe binding out tween the maſter 


no larger a ſum than 5 l. was paid, concerning any miſuſage, refuſal ny — by 


5. If any apprentice of huſbandry, or of any art or occupa- Apprentice flee- 


tion aforeſaid, ſhall flee into any other ſhire, the Juſtices, mayors 75 _ another 


NI. Apprentice 
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22 Apprentice ftealing bis maſter s goods. 


By the 21 H. 8. c. 7. Servants going away with their maſtery 
goods, wich intent to ſteal them, ſhall be guilty of felony; but 
not to extend to apprentices. 


-# 


And by 12 An. ft. 1. c. 7. Perſons ſtealing to the value of 40. 
being in a dwelling houſe or outhouſe thereto belonging, tho? ſuch 
houſe be not broken, and tho? no perſon be therein, ſhall be guilty 
of felony without benefit of clergy. But this not to extend to ap- 
prentices under fifteen years of age. 


But if they be fifteen years of age, they ſhall be guilty as other 


IX. Aſigning apprentices. 


The maſter aſſigning, and the apprentice himſelf conſenting, 
will not make him an apprentice to the aflignee within the fifth of 
EI. But by the cuſtom of London, he may be turned over to an- 
other. Dalt. c. 58. | | 8 

And an aſſignment to the ſea ſervice is good by act of parlia- 
ment, as is before mentioned. TT 

E. 3G. K. and Barnes. Order returned on a certiorari : It is 
reſolved by the juſtices at the ſeſſions, where a perſon was bound 


an apprentice to Barnes by the pariſh officers, and Barnes had al- 


figned him to another, that the aſſignment is void, and they direct 
Barnes to take his apprentice again. 
ſeſſions had no power to judge of the validity of a deed, or to hin- 
der a man from aſligning his apprentice. The covenant to provide 


for him is well performed, if the perſon to whom he is bound | 


aſſigns him to another to provide for him. Where!ore the order 
was quaſhed. Foley 155. Strange 48. | 
For the juriſdiction of the jultices extends no farther, than to 


compel the maſter to take care of his apprentice ; but in what 
manner he does it, whether in his own houſe or otherwiſe, is ne- 
thing to them. But if the aſſignee of the apprentice doth net 
e him, the firſt maſter may be compelled to do it, and 


e may take his remedy over. Se. C. V. 1. 110. 
5 X. Maſter dying. _ 

It hath deen ſaid, that if the maſter dies, the apprentice goes 
to the executor or adminiſtrator to be maintained, if there are 
aſſets; but the executor or adminiſtrator may bind him to another 
maſter, for the remaining part of his time. | 

And in M. 10 V. XK. and Peck, Eyre J. held, that an appren- 
ticeſhip is a perſonal truſt between the maſter and ſervant, and de- 


termines by the death of either of them ; and by the death of 


either of them, the end and deſign of the apprenticeſhip cannot 
be obtained, and it may be the executor is of another trade ; he 
admitted, covenant would lie againſt the executor, but in that 
there is no inconvenience, becauſe the executor may make his de- 
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fence by pleading no aſſets, or debts of a higher nature. Mole 
Ch. J. ſaid, that by the cuſtom of London, the executor ſhall put 
the apprentice to another maſter of the ſame trade; and that in 
other places, it would-be very hard to conſtrue the death of the 
maſter to be a diſcharge of the covenants ; he faid, it had been 
held, that the covenant for inſtruction failed, but that he ſtill con- 
tinues an apprentice with the executor, as to maintenance. 1 Salk. 
—_ 20 G. 2. Baxter (widow and executrix) and Burfield. In 
debt on bond, conditioned for Matthias Anderſon's performance of 
the covenants in an indenture of apprenticeſhip, whereby he was 
bound to the plaintiff's teſtator, who was a mariner: the defen- 
dant pleaded, that 4nderfon ſerved faithfully to the death of the 
teſtator: the plaintift replied, that fince the death of the teſtator, 
Anderſon had abſented from her {ſervice : to which there was a de- 
murrer. And after argument at bar, Lee Ch. J. delivered the re- 
ſolution of the court, viz. That they were all of opinion, the de- 
fendant ſhould have judgment, and that the executrix could main- 
tain no ſuch action. The binding was to the man, to learn bis 
art, and ſerve him, without any mention of executors. And as 
the words are confined,” ſo is the nature of the contract; for it is 
fduciary, ard the apprentice is bound from a perſonal knowledge 
of the integrity and ability of the maſter. . H. 8 An. Horne and 
Blake; An award that an apprentice ſhould be aſſigned, was held 
void; unleſs there was a cuſtom, or the concurrence of the ap- 
prentice. And they held, it was not material, that according to 
Cro. Elix. 5 5 3. the aſſets were liable on the maſter's covenant to 


maintain. Therefore judgment was given for the defendant. 


Strange 1266. 

Note, the words in Cro. Elix. 5 5 3. are theſe: A covenant lies 
againſt an executor in every caſe, altho' he be not named; unleſs 
it be ſuch a covenant as is to be performed by the perſon of the 
teſtator, which they cannot perform. No | 

But in the caſe of K. and Zaft-Bridgeford, T. 12 G.2. Upon a 
ſpecial order it was ſtated, that an apprentice upon the death of his 
maſter, was with his own conſent turned over by the widow (who 
had taken no adminiſtration) to another maſter whom he ſerved. 
And the court held it a good ſettlement in the laſt pariſh, within 
the reaſon of thoſe caſes, where an apprentice was bound to a per- 
ſon in one pariſh, but with the matter's conſent ſerved with an- 
other perſon in another pariſh, and there gained a ſettlement. 
Strange 1155. | | EY 


XI. Apprentices ſetting up their trades. 


By the common law, no man may be prohibited to work in 
any lawful trade, or in more trades than one, at his pleaſure. 


I1Co.g3. - ade 0115; | oj 

Ss that without an act of parliament no man may be reſtrained, 

either to work” in any lawful trade, or to uſe divers miſteries or 

traces; therefore an act of parliament made to reſtrain any perſon 
herein, 
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herein, muſt be taken ſtrictly, and not favourably as acts made in 
affirmance of the common law. Mr bet. 

The reſtraining clauſe in the ſtatute of 5 EI. c. 4. is as follows; 
I ſhall not be laauful to any perſon, to ſet up, occupy, uſe, or exer. 
gil, any croft, miſtery, pr occupation now uſed or occupied within the 
realm of England or Wales, except he ſhall hawe been brought uy 


therein ſeven years at the leaſt as an apprentice by this ſtatute, nor 10 
et any perſon on work therein, except he ſi all have been apprentict 


as aforeſuid, or elſe having ſcrued an apprentice will become a 
Journeyman, or hired by the year ; on pain of 40 8. a month, half t 
the king, and half to him that all fue in the ſeſſions, or other crurt 
of record; or if it is in a town corporate, then to be diſp:ſed if as 
other fines by the charter. ſ. 3 1 . | 

It all not be lawful) This is a negative clauſe, and no one 
ſhall exerciſe a trade againſt it, unleſs by virtue of a cuſtom, a; 
the widows of tradeſmen, who by cuſtom carry on the trade of 


their huſbands, which the court held not to be within this ſtatute. 
2 Salk. 610. 


To any perſon] But by the 15 C. 2. c. 15. Hemp workers of all 
kinds, net makers, and makers of tapeſtry hangings are excepted; 
who may ſet up without having ſerved ſeven years. | 

And by 22 G. 2. c. 44. All officers, mariners, and ſoldiers, 
who have been employed in his majeſty's fervice, and not de- 
ſerted, may exerciſe ſuch trades as.they are apt for, in any town 


or place. | | 
And by 6& 7 V. c. 18. An apprentice diſcovering two of- 
fenders guilty of coining, ſo as they be convicted, ſhall be 


deemed a freeman, and may exerciſe his trade as if he had ſerved 
out his time. /. 12. 


To ſet up, occupy, uſe, or exerciſe] T. 3 V. Hobbs and Young. 
Exerciſing a trade by others who have ſerved ſeven years is within 
the ſtatute; for he that hath not ſerved an apprenticeſhip is there- 
by reſtrained to work as a trader, either by himſelf or others; for 
the intent of the a& is, to annex the benefit of trade to ſuch as 
underwent the hardſhip of learning it, thereby to encourage la- 
bour in youth : And few would undergo the trouble of being ap- 
prentices, if they might employ others to work for them. 2 Salk. 
= as | 

If a man uſe the trade of a tallow chandler, baker, brewer, 
or any other lawful trade, or manual- occupation, for his own uſe, 
or for the uſe of his family, without ſelling any for lucre and gain, 
he may lawfully do it ; but he cannot retain any apprentice there- 
in; but he may hire one to be his ſervant, who is ſkilful in chat 


trade or occupation. 8 Co. 129. | 
Now uſed} That is, on the 12th of Jan. 1562, when that 


parliament began; and this reſtraint ſhall not extend any further, 


than the words do expreſly direct, and therefore not to new arts 
and miſteries ſince invented. 1 Ko, Rep. 10. 1 Ventr. 326, 
346. abi | 


Within 


Appꝛentices. 
Within the realm of England and Wales) M. 1 G. 2. K. and 
Lifter. Indictment for uſing the trade of a dry falter, being a 
craft, miſtery, or occupation uſed in this kingdsm on the 12th day 


of Jan. in the 5th year of Eliz. Which the court held to be ill; 


for that the words in this kingdom tie down the indictment to the 
kingdom of Great Britain, as it is at this day; whereas it ſhould 


have been in England, or in England and Wales. dell C. V. 2. 


160. Strange 788. 0 


Except he ſpall have been brought up therein ſeuen years] E. 
11 V. K. and Fox. Indictment for uſing the trade of a taylor, 

| not having ſerved ſeven years, was quaſhed, becauſe It ſaid only, 
BS not having ſerved as an apprentice within England or Wales; for 
it may be he did ſo beyond ſea, and if it were any where it ſuf- 
ficeth, 1 Salk. 67. 3 


5 As an apprentice] E. 5 An. Q, and Maddox. By the court; 
v Upon indiftment on this ſtatute, in evidence we allow following 
the trade for ſeven years to be ſufficient, without any binding, this 
being an hard law. 2 Sa/k, 613. e 


EZ Or elſe having ſerved as an apprentice, will become a journeyman] 
M. 26 C. 2. K. and Moor. The defendant was indicted for uſing 
te trade of a weaver, not having ſerved as an apprentice ſeven 
years ; the evidence was, he ſerved fix as an apprentice, and had 
ſince as journeyman in the ſame trade worked above that time: 


And by the court, the ſerving of ſeven years is ſufficient -either 


way; and the defendant was found not guilty. 3 Keb. 400. 


A. Indenture of a pariſh apprentice ; on 43 El. 
. Co . „ In 5. 7 


HIS indenture made the =—— day of in the year 
of our lord Between A. B. and C. D. church- 
wardens, and E. F. and G. H. overſeers of the poor of the pariſh 
5 in the county of of the one part, and A. M. 
of —— in the ſaid pariſh, ſpremaker, of the other part, ævitneſſeth, 
that the ſaid churchwardens and overſcers of the poor, by and with 
the conſent of tauo of his najeſtys juſtices of the peace for 
the ſaid county, dwelling near to [or, in] the ſaid pariſh x 
one whereof it of the quorum, have by theſe preſents put, placed, 
and bound A. P. a poor boy, whoſe parents B. P. and C. P. are not 
able to maintain him, of the age of years, to be an appren- 
tice with him the ſaid A. M. and as an apprentice wvith him the ſaid 
A.M. to drvell, from the date of theſe preſents, until the faid A. P. 
ſhall come to the age of twenty-four years [or, if a female, until the 
faid A. P. Pall come to the age of twenty-one years, or the time of 
ber marriage, which ſhall firſt happen] according to the flatutes in 
fuch caſe made and provided.. By and during all which time and 
term, the ſaid A. P. fall the ſaid A. M. his ſ:id maſter well and 
faithfully ſerve, in all fach laaful buſineſs as the ſaid A. P. ſhall be 

f | | Put 


2 


61 


—— 2 


— — — 


ö 
| 
| 
} 
i 
1 
il 
if 


Ws 
41 
2 
1 
MM 
* 
8 
1 
* 


wy DINE prac urn gun yy 


| [4 

! 
i} 
it, 
3 


62 


Appꝛentices. I 


put whto by the command of his ſaid maſter, according to, the power, 


avit, and ability of bim the ſaid A. P. and Jon fly and: obedienth ; in 


ell things ſhall. behave. himſelf towards his. ſaid maſter, and hy. 
nefily and orderly. texuards the reſi of the family of the faid A. M. 


And the ſaid A. M. fer bis part, for himfelf, Z executors and. 


adminiſtrators, doth herchy Promiſe. and covenant, to and with th 
« faid churchywardens and overſers of the: poor, for them and their ſuc 
celſort, and for the ſaid A. Y 


be the ſaid A. M. now uſeth, Aer the beſt manner that he can o- 
may, teach, inſtruct, and inſorm, or cauſe to be taught, #nfirudtd, 
and re, 4 much" as rhertunto belingeth, or in any iſe 4. 
pertaineth ; And that the ſaid A. M. (hall -alfo during all the 
faid term find and allow unto the ſaid apprentice ſufficient. meat, 
drink, apparel, woſbing, lodging, and all other things needful or 
meet for an apprentice, in fuch manner that the ſaid apprentice ſhall 
nat at any time during the ſaid. term, be in any. wiſe, a charg 
ta the ſaid pariſh or the pariſbuners thereof. In witneſs where 
the ſaid parties have hereunto ſet . Their hands and a the aa 
and year rf above written, 


| Where the overſeers 80 the maſter.can agree, other covenant 1 


may be inſerted, according to ſuch agreement; but if the maſter 


rr Tore: len un 


by the indenture than i is above pk, gun 


The aſſent of two Juſtices. 


E 
abovementioned county of 
abovementioned pariſh of 
do hereby declare our afſent to the binding the abowenamed A. P. 


an apprentice to the abovenamed A. M. according to the form ant 
Given under our hands the 


effet of the abovewritten indenture. 
day of &Cc. 


B. Warrant to levy rol. for not receiv] 'S a z poor 
apprentice z on the, ſtatute of 8 EI FW. 


Weſtmorland To the conſtables of — 


HERE As A. B. and C. D. 3 ardens, and E. F. 
and G. H. overſeers of the poor of the pariſh of —— 
in the ſaid county, by the afſent © L two" of his ma- 
Jghy's juſtices of the peace for the ſaid county, devellin g near to for, 


in] the ſaid pariſh 5 — one. whereof" is of the quorum, did 5 


* to bind my „ 1 male chiſd . the ſaid fariſh, whoſe 


parents 


P. that he the ſaid A. M. fall the ſai | 
A. P. in the craft, miſtery, and occupation of a ſhoemaker, which | 
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ii the ſaid pariſh, taylor, and for that intent did prepare 
and duly perfect one pair of indentures purſuant to the flatute in 
ſuch caſe made and provided, which ſaid pair , indentures was 
ſigned and confirmed by [us] the. ſaid two juſtices: And whereas it 
hath been duly proved before us, as well upon the oath» of the ſaid 


fuſe, to receive and provide for the ſaid A. P. as an apprentice, 
and alſo "ts execute another part F the ſaid indentures, being duly 
tendred to bim by the ſaid churchwartlens and overſeers if the” poor, 
ewhereby the ſaid A. M. hath forfeited the ſum of ten pounds : Theſe 
are therefore, in his ſaid mageſty's name, to require and command 
you, to make diſtreſs * the goods and thattels of him the ſaid A. M. 
and if within * the ſpace 'of | fix] days next after ſuch —_ by 
BS you made, the" ſaid Jum of 101. together with reaſongble charges of 
BS thing and keeping the ſaid diſtreſs, ſhall not be paid, that then yeu 
= © ſeil the faid' goods and chattels ſo by you diftrained, and out of 
the money ariſing by ſuch ſale, pay the ſaid ſum of 101. to the over- 
Fer, of the poor of the ſuid pariſh of ewhere the ſaid offence 
BE was committed, for the uſe of the for of the ſaid pariſh; returni 

== the overplas upon di mand unto him the ſaid A. M. the . 
charges of taking, keeping, and ſelling the ſaid diſtreſs being thereout 
Fri deducted. Provided always, that if the ſaid A.M. ſhall think 


1 | himſclf aggritwed with this our adiudication, award, and warrant, 


and hall appeal therefrom to the next general or quarter ſeſſions of 
E | ſale of ſuch diftreſs till further order all be made in the premiſſes 


} 4 ußon the appeal of the ſaid A. M. to the ſaid ſeſſions of the peace. 


Given under our hands and ſeals the ——— day of &C. 
: C. Warrant againſt the maſter for miſuſing his ap- 
- prentice; on 5 El. c. 4. i 


Weſtmorland. L Tothe conſtables of ; 


W HERE As complaint hath been duly made unto me 
one of his majeſty's juſtices of the peace in and for the ſaid 
county, by A P. apprentice to A. M. of — in the ſaid county, 
ſhoemaker, that the ſaid A. M. hath miſuſed and evil intreated him 
the faid A. P. by cruel puniſpment, and beating him the ſaid A. P. 
without juſt cauſe, and by not allowing unto him ſufficient meat, 
drink, apparel, [or as the caſe ſhall be} Theſe are therefore in his 
mojeſty's name to command you to cauſe the ſaid A. M. perſonally to 
appear before me at the houſe of > in the ſaid county, on 
mmm —— day of == at the hour of in the 
afternoon of the Jame day, to anſruer unto the ſaid complaint; and 
alſo to cauſe the aid apprentice to appear before me at the ſame time 
and place, to make good bis ſaid complaint. Herein fail not. Given 
under my hand and ſeal the =—=—— day of K. 
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garents are not able to maintain him, apprentice to A. M. of 


A. B. as othereviſe, that the ſaid A. M. hath vefuſ.d, and doth re- 


the peace for the ſaid county, that then you ſuſpend and forbear the 
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tice before me, and to give notice to the ſaid maſter that he appear , 


miſſes, as equity ſhall require. Herein fail nat. Given under ny 


- Apprentices. 


D. Warrant againſt the apprentice, on complaint 
of the maſter; on the 5 El. c. 4. 


Weſtmorland. ro the conſtables of. 


H E REAS complaint bath been duly mad: unto ne 5 
; one of his majeſty*s juſtices of the peace in and for the ſaid 
county, by A. M. of in the ſaid county, huſbandman, that 
A. P. now being an apprentice to him the ſaid A. M. is negligent, 
fiubborn, diſorderly, and doth not his duty to him the ſaid A. M. his 
maſter ; Theſe are therefore to command you to bring the ſaid appren. 


before me at the ſame time, that ſuch order may be taken in the pri. 


hand and ſeal the =——— day of &c. 


E. Order of diſcharge by four Juſtices at the ſeſ. 4 ye 
. ſions; on the 5 El. c. 4. , 35. | 


Weſtmorland. T a general quarter ſeſſions of the peace, holdn 
| at in and for the county aforeſaid, th 
| day of in the year of the reign of our lord 
George the ſecond, by the grace of ged of Great Britain, France, | 
and Ireland, king, defender of the faith, and fo forth; Bene 
— juſtices of our ꝙuid lord the king alſigned to keep the peace in 
the ſaid county, and alſo to hear and determine divers feſonies, treſ. 
paſſes, and other miſdemeanors in the ſuid county . and of 
the quorum, I is ordered at followeth ; 2 6 
Upon the petition of A. P. apprentice to A. M. of — in the 
ſuid county, huſbandman, to be relieved upon certain neglects of the 
ſaid maſter in inſtructing him in his trade, and in miſuſing and evil 


p "AN 5 
3 


intreating the ſaid apprentice by cruel puniſhment [or as the caſe ſhall gan 
be]; And the ſaid maſter having likewiſe appeared upon his recog- ul 2 
nixance taken before JI. P. eſquire, one of the ſaid juſtices, to anſwer be]: 
to the complaint of the ſaid petition, and having proved nothing 70.0) 
whereby to clear himſelf of the ſaid complaint; but on the contrary, the 

the ſaid A. P. having given full proof of the truth of the ſaid and 
complaint to the ſatisfattion of the ſuid court; We therefore, whiſe ide 
hands and ſeals are hereunto ſet, being four of the ſaid juſtices, and and 
of the quorum, do hereby order, pronounce, and declare, that the /e aid 
Said apprentice ſhall be, and is hereby diſcharged and freed from his brin 
ſaid apprenticeſhip; and that the ſaid maſter ſhall pay and reflore ? 9, 
the ſaid apprentice the ſum of being part of the ſum and 


n— which be the ſaid ma ſter had with the ſaid apprentice upon 
bis binding: And this io be a final order betwixt the ſaid maſter and 
apprentice, any thing contained in their indentures of apprenticeſbip, 
or otherwiſe, to the contrary notauithſtanding. Given under out 
hands and ſcals the day and year_firſt above written. 


F, Complaint 


Appttntices. 


F. Complaint of an apprentice to two juſtices 
againſt his maſter; on 20 G. 2. c. 19. 


int 


Weſtmorland. HE information and complaint of A.P. 45. 
„ prentice to A. M. of in the ſaid 
county, huſbandman, taken and mage [on oath, if he is above 14 


_y years of age] before us two of his majeſty's juſtices of the peace 
hat in a for the ſaid county, the — day of — in the 
| ear &. 1 | v 
rs Who ſaith, that he the ſaid A. P. about a year and a half ago 
_ laſt paſt, became bound an afprentice by indenture to A. M. of 
hs = aforeſaid, huſbandman ; that at ſeveral times, ſince he. 
we. entred upon the ſaid apprenticeſhip, the ſaid A. M. hath miſuſed and 
ny ill treated him the ſaid apprentice, and particularly [as the caſe 

ſhall be]. 5 | | 

: | | | | ALE ow. 

Taken and figned the day and Bis mark, 


year above ; before us 


Fo . 
K. P. 


bow 6. Summons of the maſter by two juſtices, on i 
ce, complaint of the apprentice; on the 20 G. 2. q 
fore 2 | C. 19. . 3. ; | 

ein Ro, | 
7 5 Weſtmorland. } To the conſtable of | | 
4: HERE AS complaint hath been made unto uu i 
"cb two of his majeſiys juſtices of the peace in and for the 1 
i! aid county, by A. P. apprentice to A. M. of —— in the ſuid | 
(hall 13 county, huſbandman, that he the ſaid A. M. hath miſiſd and | 
eg -- treated him the ſaid A. P. and particularly (as the ciſe ſhall» | 
fwer be]: Theſe are therefore to require you to ſummon the ſaid A. M. 

bing 1 2tpear before us at — i the ſaid county, on 

%,, 1 - day of —— to anſwer unto the ſaid complaint 

faid and alſo that you give notice unto him, to bring with him the 

choſe i denture of apprenticeſhip between him and his ſaid apprentice ; + 

ani and alſo that you bring before us at the ſame time and place the 

the aid A. P. to make good the ſaid complaint; and alſo that you 

1 bi bring with you this precept, and certify unto us then and there what 

reh: Dou Pall have done in the execution thereof. Given under our hands 

m of and ſeals the day &c. Th | 
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: upon the oath of A. C. conſtable of 0 
that he the ſaid A. C. did duly Summon the ſaid A. M. to appear 


Appeentices. 


H. Diſcharge of an apprentice by two juſtices, on 
the maſter's miſuſing "oy by the 20G. 2, 


. 19. /. 


Weſtmorland. HEREAS complaint hath * made before 
us tawo of bis majeſty juſtices of the 
peace in and for the ſaid county, by A. P. apprentice to A. M. of 
in the ſaid county, taylor, that he the ſaid A. M. hath 
miſuſed and ill treated him the ſaid apprentice [and particularly, as 
the caſe ſhall be]; And whereas the ſaid A. M. hath appeared be. 
fore us in purſuance of our ſummons to that purpoſe, but bath mt 
cleared himſelf of and from the ſaid acciſation and complaint, but 
on the contrary the ſaid A. P. hath made full proof of the truth 
thereof before us upon oath; We therefore by theſe preſents dv diſ. 
charge him the ſaid. A. 2 of and from his apprenticeſhip to the ſaid 
A. M. any thing in the indenture of apprenticeſhip made betwixt 
them, or otherwiſe howſcever, to the contrary notwithſtanding, 
Given under our hands and ſcals the day of &C. 
[Or, And whereas it hath been duly proved before us, as well 
aforeſaid, as otherwiſe, 


before us at a reaſonable time in the ſaid ſummons mentioned and 
ſpecified ; but notwithſtanding the ſame, he the ſaid A. M. hath not 
apptared before us according to ſuch ſummons : We therefore, having 
duly examined into the matter of the ſaid complaint, and the truth 
thereof having been fully proved Ty" us _ oath, do dif- 
charge &c.) 


I. Complaint to two juſtices of the maſter againſt 
his apprentice z on the 20 G. 2. c. 19. / 4. 


Weſtmorland. HE complaint and information of A. M. of 


- =— zz the ſaid county, huſbandman, taken 
on oath before us <——— tao of his majeſly's guſtices of the peace in 
and for the ſaid county, the day of 

Who faith, that A. P. having been bound to him an apprentice by 
indenture bearing date the day &c. and having entred upon his 
apprenticeſhip accordingly, hath Fa. refractory and diſobedient to bim 
the ſaid A. M. [and PR as the caſe ſhall be.] 


Taken the day and year A.M, 
wt * us 
8 
K 
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k. Warrant 
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Apprentices. 7 67 


K. Warrant for a diſorderly apprentice, by two 
. Juſtices; on the 20 G.z2. c. 19. J 4. 


Weſtmorland. } To the conftable 6 


HE RE As oath hath been made before us two of 
' his majeſty's juſtices of the peace in and for the ſaid county, 
by A. M. of in the ſaid county, huſbandman, that A. P. 
apprentice to the ſaid A. M. hath committed divers miſdemeanors 
againſt the ſaid A, M. his maſter, and hath likewiſe run away 
from his ſaid maſter ; Theſe are therefore to require you forthwith . 
to apprebend the ſaid A. P. and bring him before us, to anſwer unto 
the ſaid complaint, and to be dealt with according to law: And 
you are to give notice to the ſaid A. M. that he aPhger before us at 
the ſame time, to make good the ſaid complaint. Given under our 
hand, and ſeals &. ie 


L. commitment of an apprentice to the houſe of 
correction, on complaint of his maſter, by 
two juſtices; on the 20 G. 2. c. 19. / 4. 


Ts Totheconſtable of in the ſaid county, 
Weſtmorland. J and to the keeper of the houſe of correction at 
e — in the ſaid county. \ 


HEREAS complaint hath been made before 1; 

tao of bis majeſty's juſtices of the peace in and for the ſaid 
eounty, upon the oath of A. M. of in the ſaid county, 
huſbandman, that A. P. apprentice. of the faid A. M. hath com- 
mitted divers miſdemeanors againſt him the ſaid A. M. his maſler ; 
And whereas upon examination thereof, and upon hearing the alle- 
gations of both parties having come before us for that purpoſe, and 
upon due conſideration had thereof, aue have adjudged, and do heraby * 
adjudge the ſaid complaint to be true: We do therefore hereby com- 
mand you the ſaid conflable, to take and convey the ſaid A.P. to 
the ſaid houſe of correction, and to deliver him to the ſaid keeper 
thereof, together with this warrant : And wwe do hereby command 
you the ſaid keeper of the ſaid houſe of correction, to receive the 
Jaid A. P. into your cuſtody in the ſaid houſe of correfion, there 
to remain and be corrected, and held to hard labour for the ſpace of 
— from the date hereof, Given under our hands and ſeal: the 
— day &C. | 


F- M. Diſcharge 


Appꝛover. 


| M. Diſcharge of an a prentice by two juſtices: 
1 -on complaint a the maſter; by 20 G. 2. 


| . . 19. * 


Weſtmorland. HER E AS complain &c. (a1 in he laſt pre- 
cedent) - Ve do therefire' by theſe preſents 
r the feed A.P. from his apprenticeſhip'ta the ſaid A. M. 
any thing in any indenture. or induitures, of apprenticeſhip betwixt 
N I or atheravi iſe, to he GYM 1 _— &c. 


lony, and in priſon for the ſame, who upon his arraign- 

| ment, before any plea pleaded, doth confeſs the indictment, and 

4 takes a corporal: oath to reveal all treaſons and felonies that he 

| knoweth of, and therefore prays a coroner, before whom he is to 

enter hjs appeal or aceuſation, againſt thoſe that are partners in 
the crime contained in the indictment, 3 I,. 129. 

This accuſation of himſelf, and oath, makes his accuſation of 
another perſon of the ſame crime to amount to an indictment; and 
if his partners are convicted, he ſhall have his pardon of courſe. 
3 Inſt. 129, 130. 

But juſtices of the peace cannot take copnizance hereof, becauſe 
they have no authority by their commiſſion to aſſign a Gr 
3 Inf. 130. 8 

And beſides, as it is in the diſcretion of the court, whether they 
will ſuffer one to be an approver, this method of late hath been 
ſeldom practiſed: And: in many caſes we have what ſeems to 
amount to the fame, by ſtatute; where pardon is aſſured to offen- 


| Baa on r diſcoveriog * their 8 


Aqua Aitae. See Excile. 
—.— Arbitration. See Award. 
Tray, enibezilling. See Stores, 
Armour popiſh. See Popery. 
Armdur ſelzing. see Affrav. 
5 dee Soldiers and Militia, 
Atrack. See Excile. 
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evince the contrary of any thing that is or may be 


Arraigument. 


HEN an offender comes into court, or is brought in by 
proceſs, ſometimes of capias, and ſometimes of habeas 
cor pus directed ta the gaoler of another priſon; the firſt thing that 
follows thereupon, is his arraignment. 2 H. H. 216. 
Now arraignment is nothing elſe but the calling of the offender 


to the bar of the court, to anſwer the matter charged upon him. 


2 H. H. 216. 
And the word in latin is no other than ad rationem Here, _ 
in french ad reſon, or abbreviated a 10% for as the ancient word 

di 46 or derayn imports in latin diſrationare, to 


arraigne is ad rationem ponere, to to account 
2 H. H. 216. 


The priſoner on his arraignment, tho! under an indictment of 
the higheſt crime, muſt be brought to the bar without irons and 
all manner of ſhackles or bonds, unleſs there be a danger of A 
and then he may be brought with irons. 2 H. H. 2 19. 

Alſo there is no neceſſity that a priſoner, at the time of his at 
raignment, hold up his hand at the bar, or be commanded ſo to 
do; for this is only a ceremony for making known the perſon of 
the offender to the court; and if he anſwers that he | is the ſame 
perſon, it is all one. 2 Haw. 1 . a 
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Arrest. x . 
HIS is to be fa of arreſts f in n criminal caſes only 


and not. in civil caſes. | 
The word arreſt is the ſame, with very little variation, in the Arreſt, what. 
' 

g 


El i, French, German, Belgick, and other languages of the 
weltern empire, heretofore ſubject to the Roman power; and pro- 
bably may have been derived unto usithroogh the channels both | 
of France and Saxony? the French arreſten ſignifieth to ſtop! or , 
ſtay; and the Saxon ran, to reſt ; and both perhaps have ſprung 
from the ITalian arriſto, and that from , known Lang verb 
ſto, to ftand. — | 
And, in law, an arreſt doth Agnify the reſtraint of a * 8 | | 
perſon, depriving. him of his own will and liberty, and binding 
him to become obedient to the will of the law: And it may de 
called the beginning of impriſonment. Lan. 95. Nn 
n Wes b 1 , wow; 


I. Who may or may not be arreſted. — 5 
II. For what cauſes of ſuſpicion an arreſt may b. 


23 III. By 
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Arreſt. 


III. By whom the arreſt ſhall be made.” 
TV. The manner of an arreſt. 
V. What is to be done after the arreſt, | 


I. Who may or may not be arreſted. 


1. Generally, a member of parliament ſhall have the prvilege 
of parliament for himſelf and his ſervants to be freed from arreſts: 
but for treaſon, felony, and breach of: the peace there can be no 
privilege. 4 Inf. 24, 25. ” | 
2. In caſes of peers and corporations, the proceſs is a dr/iringar, 
for they cannot be arreſted. 3 Salk. 46. | 
3. None ſhall arreſt prieſts or their clerks, or other perſons of 
holy church, whilſt they attend to divine ſervice, in churches, 
churchyards, or other places dedicated to god; on pain of impri- 
ſonment and ranſom at the king's will, and he ſhall alſo make gree 
to the parties arreſted. 50 Ed. 3. c. 5. 2 R. 2. c. 15. | 
4. Alſo a warrant executed againſt any perſon whatſoever, on 
the lord's day, is void; and the perſons ſerving the ſame ſhall 
ſaffer damages, as if they had done the ſame without warrant, 
except in caſes of treaſon, felony, and breach of the peace. 
29 2, & 7. ,. 6. 1 | 


II. For what cauſes of ſuſpicion an arreſt may be. 


By the ſtatute of 34 Ed. 3. c. 1. Power is given to the juſtices 
of the peace, to arreſt all thoſe, whom they find by indictment, 
or by ſuſpicion, and to put them in priſon. = | 
And the cauſes of ſuſpicion, which are generally agreed to ju- 
ſtif/ the arreſt of an innocent perſon for felony, are theſe that 
follow; 3 LE = | 

(1) The common fame of the country; but it ſeems, that it 
ought to appear upon evidence, in an action brought for ſuch ar- 
reſt, that ſuch fame had ſome probable ground. 2 Haw. 76. 

(2) The being found in ſuch circumſtances, as induce a ſtrong 
preſumption of guilt ; as coming out of a houſe wherein murder 


„ 8 


hath been committed, with a bloody knife in one's hand; or be- 


ing found in poſſeſſion of any part of goods ſtolen, without being 
able to give a probable account of coming honeſtly by them. 
2 Haw. 76. _ | 5 

(37 The behaving one's ſelf in ſuch a manner as betrays 2 
conſciouſneſs of guilt; as where a man accuſed of felony, on 
hearing that a warrant is taken out againſt him, doth abſcond. 
2 Hau. 76. 8 3 | 

But the party who flies from an arreſt for a capital offence, 1s 
not thereby guilty of a capital offence, but only liable to forteit 
his goods, when ſuch flight is found againſt him. 2 Haw. 122. 

(4) The being found in company with one known to be an of- 
fender, at the time of the offence; or generally at other =_ 

1 | keeping 
. 4 


N. ee 
n 
„ 


Arreſt. V 
keeping company with perſons of ſcandalous reputation. 2 Haw. 
6. 2 Inſt. 52. | 7 Spies 1 | 

5 (5 Th living an idle, vagrant, and diſordezly life, without Living idle. 
having any viſible means to ſupport it. 2 Haw. 76. [4 

(6) The being purſued by hue and cry. 2 Haw. 76. | Hve and cry. 

For if a felony is done, and one is purſued upon hue and cry, 
that is not of ill fame, ſuſpicious, unknown, nor indicted; he 
may be attached and impriſoned by the law of the land. 2 Jnft. 
52. 


mentioned, will juſtif an arreſt, where in truth no ſuch crime is committed. 


hath been committed; unleſs it be in the caſe of hue and cry. 
2 Haav. 76. | 


III By cohom the arreſt ſhall be made. 


1. In criminal caſes, a perſon may be apprehended and re- Arreft without 
ſtrained of his liberty, not only by proceſs out of ſome court, or warrant ; 
warrant from a magiſtrate, but frequently by a conſtable, watch- 
man, or private perſon, without any warrant or precept. ; 0 

2. Thus all perſons, who are preſent when a felony is commit- By private per- 
ted, or a dangerous wound given, are bound to apprehend the of. ſons. . 
fender, on pain of being tined and impriſoned for their neglect. 

2 Haw. 74. | | 

Alſo, every private perſon is bound to aſſiſt an officer demand- 
ing his help, for the taking of a felon, or the ſuppreſſing of an 
affray. 2 Haw. 75. | | 

Allo by the vagrant act of 17 GC. 2. Every private perſon may 
apprehend beggars and vagrants. | | | 

3. Alſo, a watchman may arreſt a night-walker, without any By watchmen, 
warrant from a magiſtrate. 2 Inſt. 52. A 1 9 "Hl 

4. In like manner, a conſtable may ex icio arreſt a breaker of By conſtables. 
the peace in his view, and keep bim in his houſe, or in the ſtocks, | 
till he can bring him before a juſtice. 1 H. H. 587. i 
* 6 any perſon whatſoever, if an affray be made to the breach By any perſon 
of the king's peace, may without any warrant from a magiſtrate, hatidever. 
reſtrain any ot the offenders, to the end the king's peace may be 
kept ; but after the affray is ended, they cannot be arreited with- 

out an expreſs warrant. 2 Inſt. 52. 


6. So much concerning an arreſt without a warrant ; next fol- Arreſt with war- 


»10ws arreſting with ſuch warrant. 8 


7. The warrant is ordinarily directed to the ſheriff or conſtable, By the ſheriff or 


and they are indictable, and ſubject thereupon to a fine and im- couſtable, 
priſonment, if they neglect or refuſe it. 1 H. H. 581. 


8. If it be directed to the ſheriff, he may command his bailiff, Sheriff may de- 


under-ſheriff, or other {worn and known officer, to ſerve it, with- Pute. 
out writing any precept. But if he will command another man, 
that is no ſuch officer, to ſerve it, he mult give him a written pre- 
cept, otherwiſe, falſe impriſonment will lie. Lamb. 89. « 
9. But every other perſon, to whom it is directed, muſt perſo- Others cannot 
nally execute it; yet it ſeems, that any one may lawtully afliſt depute. 


him. 2 Haab. 86. 
F 4 — J 


But generally, no ſach cauſe of ſuſpicion, as any of the above- Where no crime 
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Where a conſta- 10. If a warrant be generally Des to all conſtables, no one 

mt En can execute it out of his own precin& ; for in ſuch caſe it ſhall be 

: dütrict. on taken reſpectively to each of them within their ſeveral diſtricts, 

* and not to one of them to execute it within the diſtrict of another: 

but if it be directed to a particular conſtable (Mr. Hawkins ſays, 

to a particular conſtable by name), he may execute it any where 

within the juriſdiction of the juftice, but is not compellable to exe. 

cute it out of his own conſtablewick. Lord Raym. 546. "TEE 

| 581. 2 H. H. 110. 2 Harv. 86. 

Any perſon may 11. The juſtice that iſſues the warrant, may direct it to a private 

crecute. perſon if he pleaſeth, and it is good; but he is not compellable to 

execute it, unleſs he be a proper officer. 1 H. H. 581. | 

But not to be di- 12. But by the juſtices oath, the warrant-ought not to be direct. 
arty tothe eq to the party, ſome indifferent perſon, to execute it. 

have directe! 13. If a warrant is i Keele to two or more jointly, yet any one 

te it. Dali. c. 169. 


fi IV. The manner of an are. . 


To be gone about 1. The officer to whom a warrant is directed and delivered, 
immediately. ovght with all ſpeed and ſecrecy to find out the party, and then to 
hover execute the warrant. Dale. c. 169. 
Oppoſing the ex- 2. It is certainly an offence of a very high nature, to oppoſe 
ecution. one who lawfully endeavours to arreſt another for treaſon or felony; 
And it ſeems, that the perſon who ſo oppoſes an arreſt for treaſon, 
whereof he knows the party to have been guilty, is thereby guilty 
of the treaſon ; and that he who ſo oppoſes an arreſt for felony, is 
an acceſlary to the felony. 2 Haw. 121. 
Arreſting in the” 3. An arreſt in the night is good, both at the ſuit of the king 
night. and of the ſubject; elſe the party may eſcape. 9 Co. 66. 
Arreſting in an- 4. By the 24 G. 2. c.'55. Conſtables and others may, on ha- 
other county. ving the warrant indorſed by a juſtice in another county, into 
| Which an offender [ſhall have eſcaped, arreſt an offender in ſuch 
other county, and carry him before a juſtice in ſuch other county, 
if the offence is bailable, to find bail; or elſe ſhall carry him back 
| again before a juſtice in the county from whence the warrant did 
_ firſt iſtue. 
Y Taking the 5. A private perſon cannot raiſe power to arreſt or detain a fe- 
power of the Jon, 1 H. H. 601. 
ant But any juſtice, or the ſheriff, may take of the county any num- 
ber that he ſhall think meet, to purſue, arreſt, and impriſon tiai- 
tors, murdeters, robbers, acid other felons; or ſuch as do break, 
or go about to break, or diſturb the king's peace: and every man 
being required, ought to aſſiſt and aid them, on pain of fine and 
impriſonment. Dal. c. 171. 
But it is not juſtifiable for a juſtice, ſheriff, or other officer, to 
aſſemble the p2/e comitatus, or raiſe a power or aſſembly of peo- 
ple, upon their own heads, without juſt cauſe. Dalt. c. 171. 
But where a juſtice, ſheriff, or other officer, is enabled to take 
the power of the county, it ſeemeth they may command, and 
- ought to have the aid and attendance of all knights, gentlemen, 
yeomen, huſbandmen, labourers, tradeſmen, ſervants, and appren- 
1 tices, 


{ 


to two jointly. of them alone may ex 
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Arreſt. „ 
tices, and of all other perſons being above the age of. fifteen, years, ee. 


nnd able to travel. Dalt. c. 171. Becauſe, by the ſtatute of 8 
nincheſter, all of that age are bound to have harneſs. 


MX But women, eccleſiaſtical perſons, and ſuch as be decrepit, or 
Aiſeaſed, ſhall not be compelled to attend them. Dale. c. 171. 
And in ſuch caſe it is referred to the diſcretion of the juſtice, 

bderiff, or other officer, what number they will have to attend on 

them, and how and after what manner they ſhall be armed: or 

otherwiſe furniſhed. Dale. c. 171. 2 
6. As to the caſe of breaking open doors, in order to apprehend Breaking open 

offenders, it is to be obſerved, that the law doth never allow of doors. 

= ſuch extremities but in caſes of neceſſity; and therefore, that no 

one can juſtify the breaking open another's doors to make aa arreſt, 

EZ unleſs he firſt ſignify to thoſe in the houſe the cauſe of his coming, 

and requeſt them to give him admittance. 2 Haw. 86. 

But where a perſon authorized to arreſt another, who is ſheltred 

in a houſe, is denied quietly-to enter into it, in order to take him; ; 

it ſeems generally to be agreed, that he may juſtify breaking open 

the doors in the following inſtances : EP. 

© (1) Upon a capias grounded on an indiftment for any crime 

EZ whatſoever; or upon any capias from the chancery or | king's 

bench, to compel a man to find ſureties for the peace.or good be- 

haviour. 2 Ham. 86. 

(2) Where one known to have committed a treaſon or felony, 

or to have given another a dangerous wound, is purſued either 

with or without a warrant, by a conſtable or private perſon ; but 

where one lies under a probable ſuſpicion only, and is not indicted, 

it ſeems the better opinion at this day (Mr. Haw#zns ſays) that no 

one can Juſtify the breaking open doors in order to apprehend him : 

(And this opinion he founds on Coke's 4 Inſt. 177. and Hale's pleas 

of the crown 91.) 2 Haw. 87. EEE 
But Lord Hale, in his hiſtory of the pleas of the crown, ſays, 

that upon a warrant for probable cauſe of ſuſpicion of felony, the 

perion to whom ſuch warrant is directed, may break open doors 

to take the perſon ſuſpected, if upon demand he will not ſurrender 

himſelf, as well as if there had been an expreſs and poſitive charge | 

againſt him; and ſo (he ſays) hath the common practice obtained, i 

notwithſtanding the contrary opinion of Lord Coke: for in ſuch | 

caſe the proceſs is for the king, and therefore a non omittas is im- 

plied. "1 if, #. cho, rh 17. | 5 | 

And as he may break open ſuch perſon's own houſe, ſo muc { 
more may he break open the houſe of another to take him; for ſo 

the ſheriff may do upon a civil proceſs: But then he mult at his Y 
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peril ſee that the felon be there; for if the felon be not there, he | | 

is a treſpaſſer to the ſtranger whoſe houſe it is. 2 H. H. 117. | i 
But it ſeems that he that arreſts as a private man barely upon i 

ſuſpicion of felony, cannot juſtify the breaking open of doors 

to arreſt the party ſuſpected, but he doth it at his peril, that is, 
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if in truth he be a felon, then it is juſtifiable, but if he be in- 7 j 
* but upon a reaſonable cauſe ſuſpected, it is not juſtifiable, 1 
1 H. H. 82. Wo oo ; | 


* 


But . | 


But a eonflable in ſuch caſe may juſtify, and the reaſon of de I dony: 
difference is this: becauſe that in the former caſe it is but a thing I Ncaſes of 


permitted to private perſons to arreſt for ſuſpicion, and they aw But v 
not puniſhable if they omit it, and therefore they cannot break either b 
open doors; but in caſe of a conſtable, he is puniſhable if he om tones o 
it upon complaint. 2 H. H. 92: or other 
(3) Upon a warrant from a juſtice of the peace, to find ſuretie; it is no 
for the peace or good behaviour. 2 Haw. 86. 1 H. H. 58, by virtu 
24. H. 117. 5 WE Butt 
And in general, Mr. Dalton ſays, an officer upon any warratt officer; 
from a juſtice, either for the peace or good behaviour, or in any to have 
caſe where the king is a party, may by force break open a man; Warrant 
houſe, to arreſt the offender. Dale. c. 169. chat no 
(4) On a warrant to ſearch for ſtolen goods, the doors may be made u 
broken open, if the goods are there; and if they are not there, cannot 
the conſtable ſeems indemnified, but he that made the ſuggeſtioy, But 
15 puniſhable. 2 H. H. 151. | X he can! 
(5) Where forcible entry or detainer is found by inquiſition be. for the 
fore juſtices of the peace, or appears on their view. 2 Haw. 86, ſor if 
(0) On a Cafias utlogatum, or capias pro fine. 2 Haw. 86. arreſt) 
(7) On the warrant of a juſtice of the peace for the levying of | boun 
a forfeiture, in execution of a judgment, or conviction for hl. 8. 
grounded on any ſtatute, which gives the whole or any part of | his ow 
ſuch forfeiture to the king. 2 Ha. 86. TE quaint 
(8) Where an affray is made in an houſe, in the view or hear. Ani 
ing of the conſtable, he may break open the doors to take then, the pa 
1 Haw. 137. 2 Haw, 87. party 
(9g) If there be diſorderly drinking or noiſe in a houſe, at ar an off 
unſeaſonable time of night, eſpecially in inns, taverns, or ale. may! 
houſes, the conſtable or his watch, demanding entrance, and being jy Bu 
refuſed, may break open the doors, to ſee and ſuppreſs the d. JW the b 
order. 2 H. H. 95. | | | ſuch ; 
(19) Wherever a perſon is lawfully arreſted for any cauſe, add tho' 1 
afterwards eſcapes, and thelters himſelf in an houſe. 2 Haw. 87, prira 


But upon a general warrant, without expreſſing any felory, of 1156. 


treaſon, or ſurety of the peace, the officer cannot break open 2 Bu 

door. 1 H. H. 584. | Es | know 

Neither ought doors to be broken open to take a perſon, who JR Ore 

is required to take certain oaths by virtue of a ſtatute, becauſe in Dal! 

So ſuch caſe the warrant is not grounded on a precedent offence. B 

2 Haw. 87. 12 Co. 131. | | ofic: 

But if an officer, to ſerve any warrant, enters into a houſe, the | that 

doors being open, and then the doors are locked upon him, he B 

a may break them open in order to regain his liberty. 2 Haw. 87. peac 
Killing in the 7. If there be a warrant againſt a perſon, for a treſpaſs or is ſp 
arreſt or purſuit. breach of the peace, and he flies and will not yield to the arrel;, | oflic 
or being taken makes his eſcape; if the officer kills him, it b the 

murder. 2 H. H. 117. of t 

But if ſuch perſon, either upon the attempt to arreſt, or after 8 

the arreſt, aſſault the officer, to the intent to make his eſcape from det 

him, and the officer ſtanding upon his guard, kills him, this is no 1 


felony ; 


Arreſt. 
elonp; for he is not bound to go back to the wall, as in common 
c.ſes of / d-findendo, for the law is his protection. 2 H. H. 118. 
hut where a warrant iſſueth againſt a perſon for felony, and 
either before arreſt, or after, he flies and defends himſelf with 
flones or weapons, ſo that the officer muſt give over his purſuit, 
or otherwiſe cannot take him without killing him, if he kill him 
it is no felony. And the ſame law is, for a conſtable that doth it 
by virtue of his office, or on hne and cry. 2 H. H. 118. 
ES But then there muſt be theſe cautions: i. He muſt be a lawful 
Tra: officer; or there muſt be a lawful warrant. 2. The party ovght 
any to have notice of the reaſon of the purſuit, namely, becauſe a 
nan's WS warrant is againſt him. 3. It muſt be a caſe of neceſſity, and 
hat not ſuch a neceſſity as in the former caſe, where an aſſault is 
made upon the officer; but this is the neceſſity, namely, that he 
cannot otherwiſe be taken. 2 H. H. 119. Bo 
But tho' a private perſon may arreſt a felon, and if he fly ſo as 
he cannot be taken without he be killed, it is excuſable in this caſe 
for the neceſſity; yet it is at his peril, that the party be a felon ; 
for if he be innocent of the felony, the killing (at leaft before the 
arreſt) ſeems at leaſt manſlaughter ; for an innocent perſon is not 
bound to take notice of a private perſon's ſuſpicion. 2 H. H. 119. 


- quaint the party with the ſubſtance of it. 2 Haw. 85. 
= And an officer giveth ſufficient notice what he is, when he ſaith to 
the party, I arreit you in the king's name; and in ſuch caſe, the 


WF party at his peril ought to obey him, tho he knoweth him not to be 


an officer; and if he have no lawful warrant, the party grieved 
may have his action of falſe impriſonment. Dalt. c. 169. 

But the learned editor of Hale's hiſtory obſerves hereupon, that 
ES the books referred to do intend the general warrant conſtituting 
ſuch perſon an officer, as a bailiff, or the like, in a civil action: 
= tho' it may be otherwiſe in caſe of felony, becauſe in ſuch caſe a 
3 x perſon may arreſt a felon without any warrant at all. 2 H. E. 
1156. 

F aut if he acts out of his precinct, or is not ſworn and commonly 
known, he muſt ſhew his warrant if demanded. 2 Ham. 85, 86. 
+ 3 the party may make reſiſtance, and needs not to obey it. 
Dall. c. 169. | 

But if hs conſtable has no warrant, but doth 1t by virtne of his 
office, as conſtable, it is ſufficient to notify that he is conſtable, or 
dhat he arreſts in the king's name. 1 H. H. 583. | 
hut in the caſe of a warrant of diſtreſs, iflued by a juſtice of the 
peace, for the levying a pecuniary forfeiture or ſum of money, it 
bs ſpecially provided by the ſtatute of the 27 G. 2. c. 20. that the 
officer executing the ſame, ſhall, if required, ſhew his warrant to 
BE the perſon whoſe goc ds are diſtrained, and ſhall ſuffer a copy there- 
of to be taken. | | 


For bare words will not make an arreſt, without laying hold on 
the perſon, 1 Salk. 79. 2 Haw. 189. 
Th 10. It 


\ 


= 


8. A conſtable ſworn and commonly known, and acting within Whether the 


ö 3 5 _ conſtable need 
his own precinct, need not ſhew his warrant ; but he ought to ac Ly 


rant. 


9. If the conſtable come unto the party, and require him to go No err ſt by 
before the juſtice, this is no arreſt or impriſonment. Dall. c. 170. words. 


— 2 
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76 5 Arreſt. 
Retaking after 10. It hath been holden, that if a conſtable, after he hath u. 
arreſt. reſted the party by force of a warrant, ſuffer him to go at large, 
upon his promiſe to come again and find ſureties, he cannot after. 

wards arreſt him by force of the ſame warrant : However if the 
party return, and put himſelf again under the cuſtody of the con. 
fable, it ſeems that it may be probably argued, that the conſtable 
.may lawfully detain him, and bring him before the juſtice, in pur. 
ſuance of ſuch warrant ; but in this the law doth not ſeem to be 
clearly ſettled. 2 Haw. 81. | 

But if the party arreſted do eſcape, the officer upon freſh ſuit : 
may take him again and again, fo often as he eſcapeth, altho' be fix days 
were out of view, or that he ſhall fly into another town or county. 

Dalt. c. 169. + 


| | = warrant 
> V. What is to be done after the arreſt. bl ya / 
| — 1 or c 

By a private per- 1. When a private perſon hath arreſted a felon, or one ſuſpet. 6. B 

fon. ed of felony, he may detain him in cuſtody till he can reaſonably por any 

diſmiſs himſelf of him; but with as much ſpeed as conveniently 44. on 

he can, he may do any of theſe three things: _ be in 

.) He may carry him to the common gaol; but that is now injured. 

rarely done. 1 H. H. 589. 2 H. H. 77. | _ [= Upo 

(2) He may deliver him to the conſtable, who may either carry. Places, 

him to gaol, or to a juſtice of the peace. 1 H. H. 589. [KF rrouble 

(3) He may carry him immediately to a juſtice of the peace. a reaſo 

1 H. H. 5 89. [dc | | times t 

By a watchman. 2. If the conſtable, or his watch, hath arreſted affrayers, or IM ney, ir 

| perſons drinking in an alehouſe diſ6rderly at an unſeaſonable tine may ſe 
of night, he may put the perſons in the ſtocks, or in a priſon if 

there be one in the vill, till the heat of their paſſion or intemper- The 


ance is over, tho' he deliver them afterwards ; or till he can bring 
them before a juſtice. 2 H. H. gz. 
By an officer by 3. If the arreſt is by virtue of a warrant, when the offifer hath 
warrant made the arreſt, he is forthwith to bring the party, according to 
the direction of the warrant : If it be to bring the party pefore 
the juſtice who granted the warrant ſpecially, then the officer is 
bound to bring him before the ſame juſtice; but if the warrant be 
to bring him before any juſtice of the county, then it is in the 
election of the officer, to bring him before what juſtice he thinks 
fit, and not in the election of the priſoner. 1 H. H. 582. 2 Hl. 
1. | | | 
8 But if the time be unſeaſonable, as in or near the night, where- 
by he cannot attend the juſtice, or if there be danger of a preſent 
reſcue, or if the party be ſick, he may ſecure him in the ſtocks, 
or in an houſe, till the next day, or ſuch time as it may be rcaſon- 
able to bring him. 2 H. H. 120. FH. 
And when he hath brought bim to the juſtice,. yet he is in Ja 
ſtill in his cuſtody, till the juſtice diſcharge, or bail, or commit 
120. b | 
| Returning the 4. But it is ſaid, the conſtable is not obliged to return the war. 
a rant itſelf, but may keep it for his own juſtification, in * by | 
Wt | | 100 


i others, 


7 3 * 


1 Arreſt. "a 
ch ar. 5 ſhould be queſtioned for what he had done ; but only to return 
large, what he has done upon it. Lord Raym. 1196. | 


after. a And this ſeems to be implied in the ſtatute of the 24 G. 2. Conſtable in- 
if the . 44. which enacteth. that no action ſhall be brought againſt any demnified. 


conſtable or other officer, or perſon ay. by his- order, and in 
his aid, for any thing done in obedience to the warrant of a juſtice 
of the peace, until demand hath been made, or left at the uſual 


con- 
ſtable 


| Pur. 
-- be | place of his abode, by the party, or by his attorney, in writing, 

gned by the party demanding the ſame, of the peruſal and copy 
h fur of ſuch warrant, and the ſame hath been refuſed or neglected for 
0" he A fx days after ſuch demand: And if after compliance therewith, 


any ſuch action ſhall be brought, without making the juſtice who, 
© ſigned the warrant defendant, an producing and proving ſuch 
Varrant at the trial, the jury ſhall give their verdi& for the defen- 
= cant. / 6. And it is certain the conſtable cannot grant a peruſal 
or copy of the warrant, unleſs he hath it in his cuſtody. | 


vnty, 


8 I 


pet. 6. By an ancient ſtatute, 27 H. 6. c. 10. No ſheriff ſhall take Fee for an arreſt, 
nably WT for any arreſt, but 20 4. and the bailiff which maketh the arreſt 


1 


44 on pain of 40 J. half to the king, and half to him that will 

be in ſeſſions (or the courts above) and treble damages to the party 

now injured. 5 

7 1 — which ſtatute perhaps may be founded the cuſtom in many 

places, of giving 4 4. to the conſtable with the warrant, for his 

uouble in executing the ſame : which indeed at that time might be 
© a reaſonable ſatisfaction ; for 4 4. then was worth more than ten 
times the value of 4 4. now. Which decreaſe in the value of mo- 
& ney, in this and many other caſes depending upon ancient ſtatutes, 

may ſeem to require ſome conſideration. | 


ently 


carry 
eace. 


„ or 
time 


per- The rewards for arreſting or apprehending highwaymen and 


ring 


hath 
g to 


© others, may be found under their reſpective titles. 


Arſon. See Burning. 
Artificers. See Servants. 
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Aſſault and Battery, 


I. Aſſault, what. 

II. Battery, what. 

TIT. In what caſes they may be juſtified. 
IV. How puniſped. | | 


J. Aſſault, what. 


2 \ SSAULT, aſultus, from the french aſſaylcr, is an at. 


tempt or offer, with force and violence, to do a co 

burt to another; as by ſtriking at him with or without a Lanes 
or preſenting a gun at him, at ſuch a diſtance to which the gm 
will carry; or pointing a pitch fork at him, ſtanding within the 
reach of it; or by holding up one's fiſt at him; or by any other 
ſuch like act, done in an angry, threatning manner. 1 Haw. 133. 

And from hence it clearly follows, that one charged with an 
aſſault and battery, may be found guilty of the aſſault, and yet 
acquitted of the battery: But every battery includes an aſſault; 
therefore on an indictment of aſſault and battery, in which the if. 


_ fault is ill laid, if the defendant be found guilty of the battery, it 


is ſufficient. 1 Haw. 134. 
Notwithſtanding the many ancient opinions to the contrary, it 


ſeems agreed at this day, that no words whatſoever can amount to 


an aſſault. 1 Haw. 134. 1 


II. Battery, what. 


Battery (from the Saxon batte, a club, or Beatan, to 1 
whence cometh alſo the word battle} ſeemeth to be, when any in- 
jury whatſoever, be it never ſo ſmall, is actually done to the per- 
ſon of a man, in an angry, or revengeful, or rude, or inſolent 
manner, as by ſpitting in his face, or any way touching him in an- 
ger, or violently juſtling him out of the way, and the like. 


1 Hau. 134. 


III. In what caſes they may be juſtified. 


A perſon may juſtify an aſſault, in defence of his perſon, or of 
_ ar or or 3 or child within age; and even a 
unding may be juſtiſied in hi 
— nadh : - Ju — efence of his perſon, but not of hi: 
Alſo if an officer having a lawful warrant lay hands on another 

to arreſt him, or if a parent in a reaſonable manner chaſtiſe his 
child, a maſter his ſervant, a ſchoolmaſter his ſcholar, a gaoler his 
Priſoner, and even a huſband his wife as ſome ſay ; or if one con- 
tine a friend who is mad, and bind and beat him in ſuch a manner 
as is * his circumſtances; or if a man force a ſword from 
5 | one 


* 


one who 
ſuch like 
Likev 


from his 

Likev 
out, I n 
Aſoult. 


And 
| faults hi 
ment, al 
| dictmen 
| but on 2 
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| aftion 
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| be finec 
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with in 
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his 


his 
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Allault and Battery. 


| one who offers to kill another therewith ; in all theſe caſes, and 


fach like, it is juſtifiable. 1 Ha. 130. 
Likewiſe a perſon may juſtify in aſſault and battery of an- 


| other, who doth menace or aſſault him, and attempt to beat him 


from his lawful watercourſe or highway. Pult. 42. | 
Likewiſe, if a perſon comes into my houſe, and will not go 


out, I may juſtify laying hold of him, and turning him out. Ne. 


Aſoult. 


And where a man in his own defence beats another who firſt af- 
| Gults him, he may take advantage thereof, both upon an indict- 
ment, and upon an action; but with this difference, that on an in- 
dictment he may give it in evidence upon the plea of not guilty, 
dat on an action he muſt plead it ſpecially. 1 Harv, 134. 


TV. How puniſhed. 
There is no doubt but that the wrong-doer is ſubject both to an 


action at the ſuit of the party, wherein he ſhall render damages; 
{ and alſo to an indictment at the ſuir of the king, wherein he ſhall 
de fined according to the heinouſneſs of the offence.. 1 Haw. 134. 


And by 6 C. c. 23. J 11. Aſſaulting in the ſtreet or highway, 


vit intent to ſpoil people's cloaths, and ſo ſpoiling them, is felony 
| and tranſportation. 


And by 7 G. 2. c. 21. Aſſaulting with intent to rob, is alſo 


| cds felony and tranſportation. | 
And by 9 An. c. 16. Aſſaulting a privy counſellor in the exe- 
| cution of his office, is felony without benefit of clergy. , 


A private aſſault is not inquirable in the leet, not being 2 com- 


| mon nuſance, as all affrays are. 1 Haw. 135. 


Warrant for an aſſault. 
Weſtmorland; } To the confable of 8 


r 7 HEREAS complaint hath been made before me J. p. eſquire, 
ane of his majeſty's jufticet of the peace in and for the ſaid 


| county, upon the oath of A. I. of ——— in the ſaid county, taylor, 
| that A. O. of 
—violentl y aſſault and beat him the ſaid A. I. at 
| ſaid in the county aforeſaid: Theſe are therefore in his ſaid majeſty": 
| name, to command you forthwith to apprehend the ſaid A. O. and to 
| bring him before me to anſever unto the ſaid complaint, and to be fur- 
ther dealt withal according to law. Giden under my hand and feat 

| the = day of &c. © EE 


aforeſaid, butcher, did on the 


afore- 


Indictment for an aſſault. 


DPHE jurors for our lord the king upon their oath preſent, that 
A. O. 7 in the ſaid county, butcher, on the 


| day of =— in GC of the reign 7 af —— 


aforeſaid in the county aforeſaid, in and upon A. I. taylor, then and 
* being in the peace, of god and of our ſaid lord the king, with 


force 


4% of 


. * 


Aſſize, what. 


The circuit com- 
E ions. 


Sheriffs, Juſtices, 
and others to 
attend there. 


Alltzes. 


force and arms, an aſſault did make, and 3 the Jud A. I. ther 
and there did beat, wound, and evil i in treat, and then and there 11 
him other enormous things aid, to the great damage and hurt of hin 
the ſaid A. I. and to the evi] example of all others offending i in the 


like kind, and againft the peace of our ſaid lord * br, his crown 
and 8 | 


Allizes. 


A STSE (af) anciently ſignified in general, a court 
where the Judges or aſſeſſors heard and determined cauſes; 


and more particularly upon writs of a/5/e brought before them, 


by ſuch as were wrongfully put out of their pofleſſions. 


Which 


writs heretofore were very frequent ; but now mens poſſeſſions are 


more eafily recovered by ejectments, and the like. 


Yet ſtill the 


Judges in their circuits have a commiſſion of aſſiſe, directed to 
themſelves and the clerk of aſſize, to take aſſizes, and to do right 


upon ſuch writs. 


2. To which commiſſion of af ſe, four other commiſſions are 


now ſuperadded; to wit, 


(.) A commiſſion of general gaol 3 33 to the judges 
and the clerk of aſſize aſſociate ; which gives them power to try 
every priſoner in the gaol, committed for any offence whatſoere, 


but none but priſoners in the gaol. 


(2) A commiſſion of oyer and terminer, directed to the judges 
and many other gentlemen of the county ; by which they are im- 


powered to hear and determine treaſons, felonies, and other miſ- 
demeanors, by whormſoever committed, whether the Perſan: to be 


tried be in gaol er. not in gaol. 


(3) A commiſſion or writ of /i prius, directed to the judges 
and clerk of aſſize, by which civil cauſes brought to iſſue in the 
courts above, are tried in the vacation by a jury of twelve men of 
the count 7 where the cauſe of action ariſes; and on return of the 

the jury to the court above, the judges there give judg- 


verdict o 
ment. 


(4) A commiſſion of the peace in every county of their circuit. 
3- By the precept for the general gaol delivery abovementioned, 


the ſheriff is commanded to attend there in perſon, with his under- 
ſheriff; and to give notice to all juſtices of the peace, mayors, 
coroners, eſcheators, ſtewards, and alſo to all chief conſtables and 
bailiffs of hundreds and liberties, that they be then and there in 
their own perſons, with their rolls, records, indictments, and other 


remembrances, to do thoſe things which to their offices i in that be- 


half appertain to be done. 


By virtue whereof, all juſtices of the peace, . mayors, Ko oth 
abovementioned, of that county where the judges have their afſizes, 
are bound to be preſent; and if they make default, without lawful 
8 the judges may ſet a fine upon them for their neglect. 


irc. 4. 


4. Alſo, 


4. 
land) 
their \ 
crimes 
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Allizes. 

4. Alſo, by ancient cuſtom (that is, by the common law of the 
land) before the coming of the judges, the high conſtables iſſue 
their warrants to the petty conſtables, to make preſentments of all 
crimes and offences cognizable at the aſſizes; to the intent (as it 
ſeemeth) that the judges thereby may have a general information 
and knowledge, how the peace hath been kept: which preſent- 
ments being delivered to the high conſtables, are by them delivered 
into court, and make up part of the rolls, and other remembrances 
abovementioned. | | | 

Which ſaid warrants of the high conſtables perhaps may be bet 
drawn upon the words of the commiſſion of oyer and terminer, 
which is the largeſt of all the five commiſſions abovementioned : 
And then the form thereof may be thus ; 


Weſtmorland 
Faſt Ward. 


HES E are to require you the ſaid conflable, in his majeſty's 
name, to make out a preſentment in writing of all treaſons, 
miſpriſions of treaſons, inſurrections, rebellions ; counter fertings, clip- 
pings, waſhings, falſe coinings, and other falſities of the moncy of 
Great Britain, and of other kingdoms and deminions 2vhatſ.ever 3 and 
of all murders, felonies, manſlaughters, killings, burglaries, rapes 
of women, unlawful meetings and conventicles, unlaqwful uttering of 
words, aſſemblies, miſpriſions, confederacies, falſe allegations, tref: 
paſſes, riots, reuts, retentions, eſcapes, contemfts, falſitics, negligen- 
ces, concealments, maintenance, oppreſſions, champerty, deceits, and 
all other evil doings, offences, and injuries whatſoever ; and alſo the 
acceſſaries of them; by awhomſoever, and in what manner ſocwer, 
done, committed, or perpetrated, within your conflablewick, Which 
ſaid preſentment ſo made in writing as afor:ſuid, and figned by you, 

yu are to deliver to me at ——— in the ſaid county, on — t 
—— day of at the hour of — in the forenoen of the 
ſame day, that I may have the ſaid preſentment ready to be delivered 
to his ſaid majefly's juſtices of over and terminer and general gaol deli- 
very at the next afſizes to be holden for the ſaid county. Herein fail 
you not, as you will anſwer the contrary at your peril. © Given under 
my band, the day of —— in the year of our lord 
end 8 John Bowneſs, High Corftable. 


* - 
W- *; 


3 To the conſtable of —— in the ſaid county. 


* 
— 


Attachment. 
| HIS word, as a law term, we have immediately from the 
1 French azracher, to tye, or make faſt. - The Italian word 
is attacare; the Spaniſh attacar; and the Saxon can, to take. 
It ſignifieth the taking of a man's body by commandment of a 


_ writ or precept ; and is properly grantable in caſes of contewprs, 
againſt which for the moſt part all courts of record generally, bat 


Vo L. I. ä 


* 
Conſtables pre- 
ſentments. 


more eſpecially thoſe of W#'r/{minfler hall, and above all the court of 
| 8 


king's 


82 Attachment. 
king's bench, may proceed in a ſummary manner, according to 
their diſcretion. 2 Haw. 141. N 
But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid, that 
erally the ſeſſions have not a power to award an attachment; 
but the court ſaid, they would not determine how it would have been, 
it they had committed the perſon for contempt; but the ordinary 
and proper method is, by indictment. 5%. Ca. V. 2. 176. 


Attainder. 


H E difference between a man attainted and convicted is, 
that a man is ſaid to be convicted before he hath judgment, 
as if a man be convicted by verdict or confeſſion; and when he 
hath his judgment upon the verdict or confeſſion, then he is ſaid 
to be attainted. | 1 IH. 390. | 
That is to ſay, his blood is become ( attin&us ) tainted, ſtained, 
or corrupted : inſomuch that by the common law, in cafes of trea- 
fon or felony, his children or other kindred cannot inherit his 
eſtate, nor his wife claim her dower ; and the ſame cannot be re. 
ſtored or ſaved, but by a& of parliament : and therefore in divers 
Inſtances, tliere is a ſpecial proviſion by act of parliament, that 
ſuch or ſuch an attainder ſhall not work corruption of blood, loſs 
of dower, nor diſheriſon of heirs. 


Attaint. 
A TTAINT is a writ that Heth, where a falſe verdi 


: in a court of record, upon an iſſue joined by the parties, 
is given, 1 If. 294. Which is treated of under title Jurozs, 


— 17 


8 m 


Attorfiey, 
Derivation, 1. A TTORNEY is an ancient Eagliſ word, and fignifieth 
one that is ſet in the turn, ſtead, or place of another. 


1 Inſt. 5 1. 
Acting before 2. By the 2G. 2. c. 23. (which by the 22 G. 2. c. 46. hath 
inrolied. continuance to June 24. 1757, c.) If any perſon ſhall act as at- 


torney or ſolicitor, for gain or reward, without being duly admit- 

ted and inrolled; he ſhall forfeit 50 J. with treble coſts, to him 

who ſhall ſue in 12 months in any court of record at Weſtminſter, 

or at the aſſizes, or ſeſſions where the offence ſhall be committed : 
2 all 


prone 
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| auly thoſe which require perſonal duty. March 30, 
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and no proceedings thereupon ſhall be removed before judgment, 
or ſtayed by any certiorari or other writ. J. 24, 25. | 

3. No attorney or ſolicitor ſhall be capable to continue or be a Acting as juſtice 
juſtice of the peace, during ſuch time as he ſhall continue in the of the peace, 
uſineſs and practice of an attorney or ſolicitor. 5 G. 2. c. 18. 


4 | 
4 And if any perſon, not qualified according to the directions of 


this act, ſhall act as _— of the peace; he ſhall forfeit 100 J. half 
to the king, and half to him that ſhall ſue in any court of record. 


- No recuſant convict ſhall practiſe as an attorney or ſolicitor ; Acting being 8 
on pain of 100 J. in like manner. 3 F. c. 5. / 8. recuſant. 

5. If any perſon who hath been convicted of forgery, perjury, Convicted of 
or ſubornation, or common barratry, ſhall practiſe as an attorney forgery, c. 
or ſolicitor; he ſhall be tranſported for ſeven years. 12G. c. 29. 


4. ; 
q 6. If any perſon, not legally admitted as an attorney or ſolici- Whe may aſt ay 


tor, ſhall act as ſuch in any county court; he ſhall forfeit 20 J. attorney in ths 
with coſts, to him who ſhall ſue in 12 months in any court of re- WF 
cord. 12 C. 2. l 13. . p 

7. No perſon ſhall act as attorney or ſolicitor, at any general or Who may aft ap 
quarter ſeſſions of the peace, unleſs he hath been admitted and in- W ee in the 
rolled in one of the courts of record at W:/tminfler ; on pain of OY 
04. with treble coſts to him who ſhall ſue in 12 months in any 
of the ſaid courts at Weftminſ/ter ; and if any attorney ſhall permit 
any perſon to make uſe of his name in ſuch ſeſhons, he ſhall for- 
feit 50 J. in like manner. 22 G. 2. c. 46. / 12. 

And no clerk of the peace, under ſneriff, or their deputies, 
mall act as ſolicitor, attorney, or agent at any general or quarter 
ſeſſions ; on like pain of 50 Il. [14 fy | 

8. If a ſworn attorney be choſen gonſtable, he may have a How far exerng» 
writ of privilege for his diſcharge, becauſe of his perfonal atten- ted from officss, 
dance which is required in the courts wherein he js an attorney. 
2 Haz. 63. N 

And, more generally, it is ſaid, that attorneys ſhall not be 
elected to any office without their own conſent, by reaſon of their 
ſaid attendance in the courts. Cro. Car. 11, 585. 

Yet it hath been ſaid, that an attorney ſhall not be excuſed by 
privilege from offices, which may be executed by deputy ; but 
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T is judged not foreign to the office of a keeper of the peace, ſubmi 

1 to have ſome knowledge of the law contained under this title: found 
Concerning which we will ſhew, 1 
2 dom 

IJ. What things may be ſubmitted to arbitration. _ 
L. The ſeveral kinds of ſubmiſſion to arbitration. Ls 


II. The award; and therein what ſhall be deemed 
a good award, and what not. 5 


I. What things may be ſubmitted to arbitration. 


Actions per- 1. It is held clearly, that all matters of controverſy, either of 
ſonal. fact, or of a right in things and actions perſonal and uncertain, 
may be ſubmitted to arbitration. 9 Co. 78. f | 
rs of free 2. All matters of freehold, or any right and title to a freehold, 
hold. cannot be ſubmitted to arbitrament; for a freehold is not transfer- 


able from one to another, without livery and ſeiſin: Yet if there 
be a ſubmiſſion concerning the right, title, or poſſeſſion of lands 
and tenements, and the parties enter into mutual bonds, to ſtand 
to the award made relating to them, they forfeit their bonds unleſs 
they obey it. 1 Rel/'s Abr. 242, 244. Read. Arb. Wood 920. 
A thing certain. 3. A thing certain, as a debt due by bond or record, an an- 
nuity, and the like, cannot be ſubmitted otherwiſe than by wri- 
ting ; and it is moſt adviſable that the parties enter into bonds. 
1 Rol”s Abr. 264. Cro. El. 422. | | 
Criminal offen 4. Criminal matters, as treaſons, murders, felonies, and other 
ces. offences indictable at the ſuit of the king, cannot be ſubmitted to 
arbitrament; for it is for the good of the common wealth, that 
ſuch offenders be made known and puniſhed: and the king in ſuch 
caſes is a party, for whom the other parties cannot undertake. 
Weſt. Symb. Part 2. .. 33. | 
But if the party injured proceeds by way of action, as he may 
in aſſaults and batteries, libels, and the like; the damages he 
ſuſtained, or expects to recover, may be ſubmitted to arbitration : 
for in ſuch caſe the action is for himſelf, and not for the king. 
Compleat Arbitrator 28. 
ani 5. Alſo matrimonial cauſes, or any thing concerning the con- 
cauies. tract or diſſolution of marriage, cannot be ſubmitted to arbitra- 
ment. 1 Nl Abr. 25 2. 
But the damages a perſon ſuſtained by a promiſe of marriage, 
or any thing relating to a marriage portion, may be ſubmitted. 


16 Ed. 4. 2. 
I T be ſeveral kinds of ſubmiſſion to arbitration. cet 
By parol. 1. A ſubmiſſion by «vor4s is good, and the party in whoſe fa- pa 


dur the award is made, hath a remedy to inforce a performance 


- I ” | 5 


of it: Yet it is not expedient that any ſubmiſſion ſhould be by pa - 
rol, becauſe the party may revoke it at pleaſure, at any time be- 
fore the award made, and that by word likewiſe ; and the judges 
will rarely inforce the performance of an award, when either the 
ſubmiſſion or the award is by parol, becauſe it lays ſo great a 
foundation for perjury. Compl. Arb. 21. | 
2. Submiſſion may alſo be by covenant ; but this method is ſel- By covenant, 
| dom uſed: for tho' it contains the ſame certainty with a bond, 
yet the method of ſuing on a covenant is different, and more diffi- (| 
cult than in ſuing on a bond. Compl. Arb. 7. 46. | 1 
3. Submiſſion by rule of court (A) is made in purſuance of the By rule of court. 1 
ſtatute 9 & 10 V.. 15. which enacteth as follows: | 5 | 'K 
It ſhall be lawful for all merchants and traders, and others de- 
firing to end any controverſy, ſuit, or quarrel (for which there is 
no other remedy but by perſonal action, or ſuit in equity) by arbi- 
tration, to agree that their ſubmiſſion to the award or umpirage 
be made a rule of any of his majeſty's courts of record, which the 
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of parties ſhall chooſe, and to inſert ſuch agreement in their ſubmiſ- 
al, fon, or the condition of the bond, or promiſe, whereby they i 
| ſubmit themſelves : Which agreement being ſo made, and in- 1 
old, ſerted in their ſubmiſſion or promiſe, or condition of their reſpec- 1 
fer- tive bonds, ſhall or may, on producing an affidavit thereof, made | | 
dere by the witneſſes thereunto, or any one of them, in the court of [} 
nds which the ſame is agreed to be made a rule, and reading and filing 
and the ſaid affidavit in court, be entred of record in ſuch court; and Yi 
leſs a rule ſhall thereupon be made in the ſaid court, that the parties | 
* ſhall ſubmit to, and finally be concluded by ſuch arbitration or kh 
* umpirage; and in caſe of diſobedience to ſach arbitration or fl 
oak umpirage, the party neglecting or refuſing to perform the ſame, i 
16s, or any part thereof, ſhall be ſubject to all the penalties of con- $1! 
temning a rule of court; and the court on motion ſhall iſſue pro- 
her ceſs accordingly ; which proceſs ſhall not be ſtopped or delayed in i 
I to its execution, by any order of any other court of law or equity, "ns 
hat unleſs it ſhall be made appear on oath to ſuch court, that the arbi-. i 
ach trators or umpire miſbehaved themſelves, and that ſuch award was | 
ke. procured by corruption, or other undue means. 1 
And this is allowed to be the moſt expeditious way; and the j 
wad method is to get a counſel to move in any of the courts to have it 
he made a rule, which in ſuch caſe is never denied; and then the li 
W's party is liable to the ſame penalties that he would be for diſobey- ih 
ng. ing any other rule of court. Compl. Arb. 6. 47. | [i 
4. Or laſtly, the ſubmiſſion may be by bond (B). In'which By bonds J 
125 caſe, each party muſt give to the other a bond; which bond, and f 
* condition, muſt contain exactly the ſame words, only changing | | 
the names of the parties. And the penalty of the bond ſhould 1 
oy at leaſt be the value of the thing ſubmitted ; ſo that the party may if 
ed, _ abide by the award, than. forfeit his obligation. Compl, [ 
46. 8 | | 1 
And undoubtedly a ſubmiſſion by bond in ſome reſpects, ex- i 
ceeds a ſubmiſſion by rule of court; for an award made purſuant | 
p to bonds of ſubmiſſion, may bind the parties executors ; but if the 
_ party, who refuſes to perform an award made. purſuant to a rule 


of 
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ef court, ſhall die, the act of parliament directing that the proſe. 
eution ſhall be carried on by attachment, the remedy being loſ, 
the award is loſt likewiſe. Conpl. Arb. 34. 5 * £ 
Both by bond and 5. Sometimes the ſubmiſſion is both by bond and rule of court, 
tule of court. hy adding the party's conſent at the bottom of the condition of 
the bond; and this is ſtill the. beſt way, for then the party may 
proceed which way he pleaſes: and it is ſaid, that he may pro- 
_ ceed both ways; that is to ſay, both on the bond, and have an 
attachment likewiſe for the contempt.” 1 Salk. 73. 


Whether the 6. But in which way ſoever the ſubmiſſion is made, the ſame 
7 ee nevertheleſs may be revoked, tho' made irrevocable by the ſtrongeſt 
. words; for a man cannot by his own act, make ſuch authority or 


power not countermandable, which by the law and in 1ts own na- 
ture is countermandable. 8 Co. 82. 

But if the ſubmiſſion be by bond, if the party revokes, he for- 
feits his obligation, for that he hath broken the words of the con- 
dition, which are, that he ſhall ſtand to and abide the award. And 
if he revokes, he muſt likewiſe give notice of the revocation 
and if the ſubmiſſion was by bond, the revocation mult be in wii- 
=—_ «6s: | 

And if the ſubmiſſion be made a rule of court, purſuant to the 
act of parliament ; if either of the parties revokes, the court will 
grant an attachment. Compl. Arb. 82. | 15 

But if the ſubmiſſion be by word, the party may revoke at 
Pleaſure, and he forfeits nothing; but he muſt in this caſe likewiſe 
give notice of the revocation, tho' it need not be in writing: and 


the notice mult be to the arbitrators themſelves. 8 Co. 82. 


IT. The award (C); and therein what ſhall be 
deemed a good award, and what not. 


Arbitrators ean= 1. The arbitrators cannot injoin an oath to the witneſſes, there 
1 an being no law which gives them any ſuch power. 8 
Award bet to be 2+ It is highly convenient that the award be in writing, and ſo 
in writing. to be mentioned in the ſubmiſſion. Compl. Arb. 34. 
Whether it ſhall 3. It is not required by any of the ſtamp acts, that an award 
de upon ſtamp. by name ſhall be on ſtamped paper or parchment ; nor doth it 
ſeem to be comprehended under any deſcription in the ſaid acts, 
unleſs it be under theſe general words [obligatory inſtrument]; and if 
ſo, then it ſhall be on a double fixpenny ſtamp. 
Award to be ac- 4. One thing eſſential to a good award, is, that it be made, 
— — 4 to perſons and things, according to the ſubmiſſion, 
Upon which ground, as the arbitrators are, with reſpect to the 
things ſubmitted, circumſcribed and tied down to the ſubmiſſion; 
ſo in ſeveral caſes it has been diſputed, whether their awarding re- 
leaſes to the time of the award, and not to the time of the ſub- 
miſſion, was good ; it is therefore moſt adviſable to award. releaſes 
to the time of the ſubmiſſion ; tho' it is now clearly held, that 
general releaſes ſhall extend only to the time of the ſubmiſſion, 
and that, if there be releaſes awarded to the time of the award, 
they ſhall be good, unleſs it be ſhewn on the other ſide, that ſome 
| | new 


Award. 
new matter hath ariſen between the parties between the ſubmiſſion 
and award. 1 Roll Abr. 242. 6 Mod. 34. 85 
If the ſubmiſſion be, /o as the award be ready to be delimereu 
the parties or to ſuch of them as ſhall defire the ſame, the parties 10 
bound are themſelves obliged to take notice of the award at their pe- 
ril; but if the words of the ſubmiſſion be, fo tbat the award be de- 
livercd to each party by ſuch a day, then it muſt be delivered to each 
party accordingly. Read, Arb. Mood 921. | 
But tho' the words of the ſubmiſſion may be ſuch, as will 
oblige the parties to take notice of the award at their peril ; yet if 
the arbitrators award that one of the parties ſhall do an act, | 
which depends upon another firſt to be done of the other party, | 
he muſt have notice of it; at leaſt the party who would take ad- | 
vantage of it, muſt ſhew that he hath done what was neceſſary on | | 
his part. Compl. Arb. 12. | | 
5. Alſo, it is required, that the award be beneficial, and ap- Award to be be- | 
point ſomething advantageous to either party ; for an award of neficial to either 
one fide only, is not good: ſo if an award be, that one of the Party. 
parties ſhall go to Rome, when it appears that there is no advan- 
tage to the other party by his going, it is void. Wed g22. 
So if a man and woman ſubmit themſelves ts an award, it is no | | 
good award that they ſhall iztermarry, for this is not intended any 
advantage. 1 Rull Abr. 252. = | 
6. Alſo it is required in a good award, that it be poſſible and Award to be poſ- 
| lawful. / gee. | ſible and lawful, 
Thus, if an award be, that one of the parties ſhall kill, fleal, 
forge a deed, or the like, it is void. 1 12fl. 206. 1 
In like manner, if it be awarded, that money ſhall be paid to 
an infant, and that he ſhall make a releaſe, it is void; for the in- 
fant's releaſe is not good in law. | 1 5 = 
Allo it is held, that where a thing is awarded to be done, 
which afterwards becomes impoſlible by the act of god, the party 
is excuſed ; as if an award be, to deliver a horſe before ſuch a 
day, and he dies before that day. 21 EA. 4. 70. | 
7. Allo, it is required, that the award be certain and final. Award to be cer- 
Nod 922. e ys 4 4 | tain and final. 
Upon which ground it hath been reſolved, that if the arbitra- 
tors award, that one of the parties beg the other's pardon before 
ſuch a mayor, or ſuch and ſuch perions, it is good and certain 
enough; but if the award be, that he ſhall beg pardon in ſuch 
manner and in ſuch place as the other party hall appoint, it is 
not good : for the arbitrators are to determine, and not to make 
ſuch party his own judge in his own cauſe. And tho” the time 
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0 and place be but circumſtances, yet in this ſort of ſatisfaction they 
; make the moſt conſiderable part. 1 Salt. 71. | 
” Upon which ground alſo, the arbitrators cannot regularly re- 
yr ſerve any thing for their future judgment, when the time allowed 
$ them is expired; for then ſuch their award is not certain and final. 
0 Cre. Fac. 585. | £ 4 N 
„ H. 13 C. Dudley and Nettleford, Upon a reference it was | | 
. awarded, that the plaintiff ſhould pay the coſts; and there being 
| * 1 4 no 
* 


- We Award. 


no body appointed to tax them, the court ſupplied it by ordering 

the maſter to do it. Strange 737. | 
Award to be 8. But if theſe things are obſerved, the award ſhall be ex- 
conſtrued fa= pounded according to the w. p the arbitrators, and not lite. 
„ m_— rally, and ſhall not be unrave in a court of equity, unleſs 
hey 85 — there was corruption in the arbitrators. 10 O. 57. Mood 922. 
tion. Read. Arb. | 


But in the caſe of corruption, or other unfair practice, it i; 


enacted by the aforeſaid ſtatute of ꝙ H 10 V. c. 15. that any 
arbitration or umpirage procured by corruption or undue means, 
ſhall be deemed void, and accordingly be ſet afide by any court of 
law or equity, ſo as complaint thereof be made in the court where 
the rule is made, before the laſt day of the next term after pub- 
liſbing the arbitration. / 2. | 
But generally, as the arbitrators are perſons of the parties own 
chuſing, and as the law preſumes that every man will be ſo wiſe 
as to pitch upon a perſon whoſe underſtanding and honeſty he can 
rely on; it hath ſeldom happened, that an award was held void 
when there appeared nothing elſe to vitiate it, eſpecially in a court 
of law: yet awards have been, and are often ſet aſide in a court 
of equity, for corruption and want of underſtanding in the arbi- 
trators. Compl. Arb. 73, 
Therefore it is the intereſt of both parties, to chuſe men of 
honeſty and underſtanding to be their arbitrators, and to acquaint 
them truly with the facts they are to go upon; for if they appear 


to be miſtaken in a matter of fact, a court of equity will ſet aſide 
the award. 2 Vern. 705. os 


D 


But a bare ſuggeſtion of want of underſtanding, or want of 
honeſty, will not be ſufficient ; the proof muſt be ſtrong, and the 
rather, becauſe (as was ſaid) they are of the party's own chuſing, 


who by his choice of them, admitted them to be wiſe and- honelt 


enough for his purpoſe. Compl. Arb. 74. | 
If a ſubmiſſion 1s to three arbitrators, or any two of them, and 
two of them by fraud or force will exclude the other ; that alone 
is ſufficient to vitiate the award: or if they have private meetings, 
and admit one of the parties, but give no notice to the other, but 
ſuffer the attorney of the party whom they admitted, to draw up 


the award; ſuch award ſhall be ſet aſide for partiality and un- 


fairneſs, 2 Vern. 514. | 
| It is a general rule in equity, that when it appears that any one 
* of the arbitrators were any way inter ſt. d in the matters in con- 

troverſy, the award is to be ſet aſide. Campl. Arb. 775 
And it is the ſtrongeſt argument of partiality, to ſhew that the 
arbitrators received from either of the parties any conſiderable ſum 
of money, or any other preſent which may be a tempiation to act 
corruptly ; but the ſum or preſent muſt be proved to be ſo exor- 
bitant, as to induce the court to believe that it biaſſed their judg- 

ments; otherwiſe it will be of no effect. Compl. Arb. 76. 

Where the award 9 If the arbitrators award a thing to be done, it may be pro- 
| _ OY per for them to appoint a time and place for the doing of it; aud 
Jone immedi- the party Who would take advantege of it, muſt ſhew that * has 
ately. "RON f one 


C 
1 
} 
1 


D und to C. D. off — 


man, in | 


reign lord George the ſecond, of Great Britain, France and Ireland, 


Award. 
done what was requiſite on his part: but if a thing is to be done 
generally, without mentioning time and place, it ſhall be done 
immediately. 2 Brown. 311. e 


10. If the ſubmiſſion is by rule of court, it is neceſſary that Demand to be 5 
there be a perſonal demand of the thing awarded; and the party before attach- 


ment. 


muſt make affidavit of ſuch demand, before he can have an at- 
tachment. 1 Sa/k. 83. 


11. If a ſam of money be awarded to one of the parties, and On tender and 
that upon the payment thereof they both ſhall give mutual re- refuſal, the par- 
Jeaſes; if he who is to receive the money, refuſes it, yet upon a © '<fufing ſhall 


tender and refuſal, he is as much obliged to ſign a releaſe as if he AY ten 


actually received it. 1 Salt. 75. Saks | | 


A. Form of a ſubmiſſion by rule of court. 
HEREAS divers diſputes and controverſies have ariſen, 


and are now depending, between A. B. of i 
the county 7 yeoman, of the one part, and C. D. of 
in the ſaid county, yeoman, of the other part, touching 
and concerning — Now for the ending and deciding 
thereof, it is hereby mutually agreed by and between the ſaid par- 
ties, that all matters in difference between them for, touching, and 
concerning all and every the matters and things herein above ſpe- 


to the arbitrament, final end, and determination of A. A. of 
in the ſaid county, gentleman, B. A. of ———— in the ſaid 
county, yeoman, and C. A. of in the ſaid county, yeo- 
man, or any two of them, arbitrators indifferently elected by. the 
ſaid parties, ſo as the ſaid arbitrators, or any two of them, ds 
make and publiſh their award in writing ready to be delivered to the 
ſd parties, or fuch of them as ſpall defire the Jame, on or before 
the ——— day of next enſuing the date hereof : And 
it is hereby mutually agreed by and between the ſuid parties, that 
this ſubmiſſion ſhall be made a rule of his majeſiy's court of king's 
bench at Weſtminſter, In wwitneſs whereof the ſid parties to theſe 
preſents have hereunto ſet their hands this 


"bs 


reloaſe. 


ciſed and particularly mentionid, ſhall be referred and ſubmitted 


— day of 
FLY 1) year &c, | . 


B. Arbitration bond. 


NOW all men by theſe preſents, that I A. B of — 

in the county of — gentleman, am held and firmly 
in the ſaid county of ———— yeo- 
pounds of good and lawful money of Great Bri- 
tain, to be paid to the ſaid C. D. or to his certain attorney, his exe- 
cutors, adminiſtrators, or aſſigns: To which payment well and truly 
to be mad-, I bind my ſelf, my heirs, executors, and adminiſtrators 
firmly by theſe preſents, ſealed with my ſeal, and dated tbe 


9 of in the ear of the reign of our ſove- 


king, 


\ 
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Jana, ſpecialties, covenants, contracts, promiſes, accounts, reckon» 
'F | . | 1 


Award. 


i Faith, and uu, and in the year of 6 


— eg TO 
; ; 8 _.* 


Condition to ſand to the award of two arbitrators, 


in common form : 


J* HE condition of the abowe obligation is ſuch, that if _ 


; above baum A. B. his heirs, executors, and adminiftrators, 
and ewery of them, for and on bis and their parts and bebalfs, d 
am Hall well and truly ſtand to, obey, abide, perform, obſerve and 
keep the award, order, arbitrament, final end and determination of 
A. A. of eſguire, and B. A. of gentleman, arbi- 
trators indifferently. named, elected, and choſen, as well. for and on 
the part and behalf of the abowebound A. B. as of the abowenamed 
C. D. to arbitrate, award, order, adjudge and determine of and 
eoncorning all and all manner of action and attions, tauſe and cauf.s 
of attton and actions, ſuits, bills, bonds, ſpecialties, judgments, 
executions, extents, accounts, debts, dues, ſum and fums of money, 
quarrels, controverſies, treſpaſſes, damages and demands evhatſcever, 
both in law and equity, or otherwnſe howſoever, which at any time 
or times heretofore have been had, made, moved, brought, com- 
menced, fied, profecuted, committed, omitted, done or ſuffered by or 
between the ſaid parties, fo as the ſaid award be made in wwriting, 
and ready to be delivered to the ſaid parties, on or before the 
day of now next enfuing, then this obligation to be void, 
otherwiſe of force. 3 | 


If the parties have a mind to make their ſubmiſſion a rule of 
court, then this may be added: 


And the abovebound A. B. doth agree and defire, that this his 
fubmiſfion be made à rule of his majeſty's court of kings bench at 


Weſtminſter, purſuant to the act of parliament in ſuch caſe made 


and provided. 


Condition to ſtand to the award of three arbitrators, 


or any two of them, and an umpire appointed: 


HE condition of this obligation is ſuch, that if the abowe- 
| bound A. B. his heirs, executors, and adminiſtrators, for 
and on his and their parts and behalfs, ſhall and do well and truly 
Band te, obey, abide, obſerve, perform, fulfil, and keep the award, 
order, arbitrament, final end and determination of or any 
two of them, arbitrators indifferently elected and made, as well 
by and on the part and behalf of the ſaid A. B. as by and on the 
gart and behalf of the abowenamed C. D. to arbitrate, award, or- 


abr judge and determine, of and concerning all and all manner of 


actian and actions, cauſe and cauſes of action and actions, ſuits, bills, 


inge, 


—_— 
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Award. 


lige, ſums of money, Judgments, executions, extents, quarrels,” con- 
troverſies, treſpaſſes, damages and demands whatſoever, at any time 
taretofore had, made, moved, brought, commenced, ſued, proſecuted, 
ame, ſuffered, committed, or depending by or between the ſaid par- 
ties; ſo as the award of the ſaid arbitrators, or any twa of them, 
ze made aud ſet down in writing, under their or any two of their 
bands and ſeals, ready to be delivered to the ſaid parties in difference, 
on or before tlie day f now next enſuing ; then this 
obligation ta be void, otherwiſe of force. | 

And if the ſaid arbitrators ſhall not make ſuch their award of 
and concerning the premiſſes, within the time limited as aforeſaid, 


then if the ſaid A. B. his hars, executors, and adminiſtrators, for 


and on his and their part and behalf, do and ſhall well and truly 
land to, obſerve, perform, fulfil and keep the award, determina- 
tion, and ampirage [if the umpire be named] of — being a 
gerſon indifferently named and choſen between the ſaid parties, for 
umpire; (if not named] of ſuch perſon as the [aid arbitrators ſhall 
indiFerently chuſe for umpire in and concerning the premiſſes; ſo as 
the ſaid umpire de make and ſet down his award and umpirage in 
writing, under his hand and ſeal, ready to be delivered to the. ſaid 
tarties in difference, on or before the =— day of now 
next enſuing : Then this obligation to be void, otherawiſe of force. 
Aud the abovebound A. B. doth agree and defire, that this his 
ſubniiſſion be made a rule of his majeſiy s court of king's bench at 


Weſtminſter, purſuant to the att of parliament in ſuch caſe made.] 


( $4 F orm of an award. 


O all to whom theſe-preſents ſhall come, ave A. B. 7 
and C. D. of do fend greeting. 

Whereas there are ſeveral accounts depending, and divers contro- 
werſies have ariſen, between . of yeoman, of the 
one part, and of yeoman, of the other part; And 
whereas, for the putting an end to the ſaid differences, they the ſaid 
— and their ſeveral bends or obligations bearing 
date — laſt paſt, are reciprocaliy become bound each to the 
other, in the penal ſum of ———— to fland to, abide, perform, and 
keep the award, order, and final determination of «as the ſaid 
fo as the ſaid award be made in writing and ready to be delivered 
to the parties in difference on or before « next enſuing, as by 
the ſaid obligations and conditions thereof may appear: Now know 
Je, that we the ſaid arbitrators, whoſe names are hereunto ſubſcri- 
bed, and ſeals affixed, taking upon us the burden of the ſaid award, 
and having fully examined and duly conſidered the progfs and alle- 
gations of both the ſaid parties, do make and publiſh this our award 
between the ſaid parties in manner following; that is to ſay, 
Firſi, abe do award and order, that all acbiont, ſuits, quarrels, 
and controverfies whatſoever, had, moved, ariſm, and depending 
between the ſaid parties in law or equity, for any manner of cauſe 
whatſoever touching the ſaid premiſſes, to the day of the date here- 


of, 


J 


92 


| 


Award. 


ö ef, foal ceaſe and be no farther proſecuted - and that each of the 


ſaid parties ſhall pay and bear his own cofts and charges in any 
<viſe relating to, or concerning the premiſſes. And wwe do alſo award 
and order, that the ſaid ſhall deliver or cauſe to be ili. 
evered to the ſaid at within the ſpace of ——. 
Se. And further, wwe do hereby award and order, that the ſail 
ſpall on or before pay or canſe to be paid unto the 
ſaid the ſum of We do alſo award and order &c. 
Ind lafily, We do award and order, that the ſaid and 
— en payment of the ſaid ſum of Hall in due form of 
law, execute each to the other of them, or ts the other's uſe, gent. 
ral releaſes, ſufficient in the law for the releaſing by each to thy 
other of them, his heirs, executors, and adminiſtrators, of all àc- 
tions, ſuits, arreſts, quarrels, controverſies, and demands whatſo. 
ever, touching or concerning the premiſſes aforeſaid, or any matter 
er thing thereunto relating, from the beginning of the world, until 
the day of laſt paſt (viz. the day of the date of 
the arbitration bonds). In witneſs whereof wwe have hereunto ſet 
eur hands and ſeals the day of 


Form of an umpirage. 


ECITE the arbitration bonds, as before) Now know 
( ye, that I umpire indifferently choſen by 
Raving deliberately beard and underſicod the grirfs and allegations 
2 proofs of both the ſaid parties, and willing (as much as in me 
Lieth] to ſet the ſaid parties at unity and good accord, do by theſe 
preſents arbitrate, award, order, decree, and judge as followeth ; 
T bat is to gay, &c. | „„ 


the | | | j 
any | 
2 Badger of Cozn. See Cozn. | 
aid _ | 
- | Ball. ö | 
0. | i 
nd I. What it is. | 
44 IT. Difference between bail and mainpriſe. | 
the III. When a perſon may be diſcharged without Jail. 
ms IV. Who may or may not be bailed. 
ep V. Who may bail, and the manner of it. 
9 VI. Requiring exceſſive bail. 
67 VII. Denying bail where it ought to be granted. 

VIII. Granting bail where it ought to be denied. 

IX. Of bail by writ of habeas corpus. | 

X. Acknowledging bail in another man's name. 
K | J. What it is. 
* 8 AI L (from the French bailler, to deliver) ſignifies the de- 
” livery of a man ont of cuſtody, upon the undertaking of 
ſe one or more perde for him, that he ſhall appear at a day 


limited, to anſwer and be Juſtified by the law. Hale Pl. 96. 


II. Difference between bail and mainpriſe. 


The difference between bail and mainpriſe is, that mainpernors 
are only ſurety, but bail is a cuſtody ; and therefore the bail may 
retake the priſoner, if they doubt he will fly, and detain him, 
ard bring him before a juſtice, and the juſtice ought. ro commit 1 
the priſoner in diſcharge of the _ or put him to find new ſure- 1 
ties. Hal.'s Pl. 96. | | 


II. Where a perſon may be diſcharged witheut ail. 


If a perſon be brought, before a juſtice, if it appears that no 
felony is committed, he may diſcharge him; but if a felony be 


committed, tho' it appears not that the party accuſed is guilty, it 
yet he cannot Sichen him, but muſt commit or bail him. fl 
_ Pl. 98. 1 


IV. Who may or may not be bailed. 


« At the common law, bail was allowed in all cafes but homicide 3 
| but now the ſtatute of the 3 Ed. 1. c. 15. directeth what offen- 
ders ſhall be bailed, and what not. Halt's Pl. 97- 7. 


It 


9% 


afterwards it was provided by parliament, that in caſg of homicide 


Bail. 


Tt is true, the aid ſtatute only preſeribeth, who ſhal] or ſha! 
not be let to bail by the h; but by the 1 & 2 P. & M. c. iz. 
it is enacted, that no juſtice or juſtices of the peace ſhall let to 
bail or mainpriſe any perſon not repleviſable by the rg ſtatute of 

i 5 r | 
N Which ſane is as follows: Foraſmuch as Serif and other, 
ewhich have taken and kept" in priſon perſons detected of felony, and 
incontinent have let out byreſlewin ſuch as were not. repleviſabl, 
and have kept in priſon ſuch as were rep/eviſuble, - becauſe they awould 
gain of the one party and gri:ve the other; and foraſmuch as befor, 
this time it aus net determined which perſons were repleviſable, and 
hich: not, but only thoſe that were taten for the death of man, or 
7 commandment of the king, or of bis juftices, or for the. foreſt: 

is provided, that ſuch prifeners as before avere outlawwed; and they 
which have abjured the realm, provers, and ſuch as be taken with 
the manner, and thoſe which have broken the king's priſon, thievc, 
openly defamed and known, and ſuch as be appealed by provers fo long 


as the provors be living, (if they be not of good name, ] and ſuch a; _ 


be taken for honſtburning felonioufly done, or for falſe money, or fir 
counterfeiting the king's ſeal, or perſons excommunicate taken at the 
requeſt of the biſhop, or for manifeft offences, or for treaſon touching 
the king himſelf, Gall be in no wiſe repleamſable by the common æurit, 
nor without writ. But ſuch as be indicted of larceny by inqueſt; 
taken before ſheriffs or bailiffs by their office, or of light ſuſpicion, or 
for petit larceny, that amounteth not above the value of 129. if 
they avere not guilty of ſome other larceny aforetime, or guilty of re. 
ceipt of felons, or of commandment, or force, or of aid in felu 


. done, or guilty of ſome other treſpaſs for which one ought not to liſe 


life nor member, and a man appealed by a prover after the death if 
the provor (if he be no common thief nor defamed ), {hall from hence. 
forth be. let out by ſufficient ſurety, whereof the ſheriff will. be an- 


fewerable, and that without giving ought of their goods. 


Sheriffs and others) That is to ſay, ſheriffs and gaolers that have 
cuſtody of gaols ; ſo that this act extends not to any of the king's 
Juſtices or judges of any ſuperior courts of juſtice. 2 IH. 185, 
But by a ſubſequent ſtatute (as hath been ſaid) it is extended to jus 
ſtices of the peace. „ . 


But only thoſe, &c.) Here are firſt ſet down fonr ſorts of per- 


ſons which before this act were not bailable-by the common writ 


de homine replegiando: 
1. Theſe that were taken for the death of a man} By the ancient 


law of the land, in all caſes of felony, if the party accuſed could 


find ſufficient ſureties, he was not to be committed to prifon ; but 


the offender was not bailable. 2 ff. 186. | | 
And even if a perſon hath dangerouſly avaunded another, the 


juſtice ought to be very cautious how he takes bail, till the year 
and day be paſt; for if the party die, and the offender appear 


not, he is in danger of being ſeverely fined. 1 Haw. 138. 
And this ſtatute makes no diftintion between ſach homicide as 


is malicious, and that which happens by miſadventure or in ſelf 


defence 


\ 
} 


Ball. 
defence: And it feems agreed, that juſtices of the peace, who 
have power at this day to bail a man arreſted for a /ight ſuſpicion 
of homicide, cannot bail any ſuch perſon for manſlaughter, or 
even excuſable homicide, if it manifeſtly appear that he was guilty 


bo the fact, let it be ever fo plain that it cannot amount to mur- 


der. 2 Haw. 95, 105. 

2. Or by commandment of the king] That is, by matter of re- 
cord in one of his courts, according to law; and not an extrajudi- 
cial commandment. 2 I. 186, 187. So alfo it is provided in 
the petition of rights 3 Car. that no perſon ſhall be detained in pri- 
fon by the king's ſpecial command, without cauſe certified. 

And becauſe ſome courts, as the king's bench, are before the 


king, and ſome before his juſtices, therefore the act ſaith, y com- 


mandment of the king, and the next words be, or of his juſtices. 
$I6ft; 496; 5 | | | 

3. Or of his juftices) That is, of any of the courts of 7 #- 
ninſter, or juſtices of aſſiae. 2 Haw. 96. | 

4. Or for the foreſ!] But as to impriſonment for offences in 
foreſts, the law hath been much mitigated by later ſtatutes. 
2 Haw. 98. | | 

All theſe four are excepted out of the common writ de homine 
replegiando, that the ſheriff in his county court, which is not a 
court of record, ſhall not replevy any of theſe four that are com- 
mitted, altho” it ſhould be by an unlawful commitment; but the 
ſuperior courts at Meſiminſter, upon an habeas corpus, ſhall do ju- 
tice to the party in all theſe four cafes. 2 Inf. 187. 


Next, the act doth further provide, that theſe kinds of priſoners 


hereafter following (being 13 in number) ſhall not be repleviſable: 


1. Such priſeners as before were outlawed] Perſons outlawed 
are attainted in law, and therefore are not bailable ; for the in- 
tendment of the law is, that the perſon ſtandeth indifferent whe- 


ther he be guilty or no; and not if he be convicted or attainted. 
2 Lat. 188. 


2. Aud they which have abjured the realm] For theſe alſo are 
attainted upon their own confeſſion, and therefore not bailable at 


all by law, 2 Inf. 188. 


3. Prowors] A provor, or apprower, is a perſon that confeſſeth 
the felony with which he is charged, and undertakes to prove an- 
other guilty of the ſame crime; which if he does, he faves his 
own life, otherwiſe he ſhall be immediately executed. And the 
reaſon why they are not bailable is, breduts they are guilty by 
1 75 confeſſion, and therefore they do not ſtand indifferent. 
2 Inſt. 188. | ws | | | 
But this concerns not juſtices of the peace, becauſe no man can 
me an approver before them, for that they cannot aſſign a co- 
Toner, Hale's Pl. 102. | 


: + And ſuch as be taken with the manner} For in this caſe like- 
wiſe, 


he ſtandeth not indifferent whether Ke be guilty or no, being 


taken with the mainer, that is, with the thing ſtolen as it were in 
his hand, anciently called handhabbend, and the like a 


9; 


,, 


Bail. 
called backberend, as à bundle or fardle at his back ; - Which was 
uſed to ſignify manifeſt theft. 2 Inf. 188. 


5. And thoſe which have Broken the kings priſon] Here are two 
offences ; firſt, his breaking of the priſon, for it is preſumed that 
he who is innocent will never break priſon: and ſecondly, his 
flying, becauſe he confeſſeth the fact who flies from Judgment. 
2 Inſt. 188. 


6. Thieves openly d:famed and known] Who, as it ſeems, ought 


not to be bailed for any freſh felony, whereof there is probable 
evidence againſt them. But this ſeems in a great meaſure to be 


left to the diſcretion of the perſon who has power to bail them, 
who on conſideration of the circumſtances of the whole matter, 
and the probabilities on both ſides, if he finds it reaſonable frongly 
to preſume them to be guilty, _ not to bail but commit them, 
2 Haw. 99. 


7. Such as be appealed by prowors, ſo long as Shs provers be living, 


F they be not of good fame] The appeal of the approver is forcible 


againſt the appellee, becauſe the approver confeſſeth himſelf guilty 
of the ſame felony, and therefore it ſerveth in nature of an in- 
dictment againſt the appeilee, ſo long as the approver n un- 


leſs the appellee be of good fame. 2 Int. 188. 


8. And ſuch as be taken for wine "rs done] Thi 
was felony by the common law. 2 ft. 188. 


. Or * falſe — This was treaſon 5 the common "aw 
2 bh. 18 
10. ts for counterfeiting the ling s ſeal} This“ was all treaſon 
by the common law. 2 Ju. 188. 


11. Or perſons excommunicate, taken at BY requeſt of 4b; 105 
That is, he that is certified into the chancery by the biſhop to be 
excommunicated, and after is taken by force of the king's writ of 


Excommunicato capiends, is not bailable: For in ancient time men 
were excommunicated but for hereſies, or other heinous cauſes of 


eccleſiaſtical cognizance, and not for ſmall or petty cauſes; and 
therefore in thoſe caſes the party was not bailable by the ſheriff or 
gaoler without the king's writ ; bot if the party offered ſufficient 
caution de parenda mandatis ecclefiae in forms juris, then ſhould 
the party have the king's writ to the biſhop to accept his caution, 
and to cauſe him to be delivered: And if the biſhop will not ſend 
to the ſheriff to deliver him, then ſhall he have a writ out of the 
chancery to the ſheriff for his delivery: Or if he be excommuni- 
cated” for a temporal cauſe, or for a matter whereof the eccleſia- 


ſtical court hath no cognizance, he ſhall be delivered by the king's 


writ without any ſatisfaction. 2 ft. 189. 


12. For manifeſt offences] Which ſeems to be underſtood of in- 
ferior crimes'of an enormous nature under the degree of felony; 
as dangerous riots, exorbitant reſcouſes, miſpriſion of treaſon, 
premunire, and ſuch like heinous offences. Vet it ſeems to be it 
a great mealure left to diſcretion, to jidge in what coſes thei! 
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crime is ſo flagrant and enormous, that they ought not to haves the 


" benefit of it. 2 Haw. 99. | 
13. Or for treaſon touching the king himſelf} By the common 


law, a man accuſed 0, indifted of high treaſon, or of any felony 
whatſoever, was bailable upon good ſurety, until he were con- 
victed; for at common law, the gaol was his pledge or ſurety, 
that could find none. 2 If. 189. 


Shall be in no wiſe repleviſable by the common writ, nor without 
writ] That is, the ſheriff ſhall not replevy them by the common 
writ de homine Feplegiando, nor without writ, that is, ex officio : 
= all or any of theſe 1 may be bailed in the king's bench. 2 1». 


"> ext the act ſetteth down ſeven kinds of offenders that may be 
bailed : 


1. Such as be indicted of larceny by ingueſts taken before foeriffs or 
Lailifs] That is, before ſheriffs in their torns, or lords in their 
leets, or thoſe that have infangthief and outfangthicf. Vet this is 

:xpounded that they be of good fame. 2 fe. 190. 


2. Or of light ſuſpicion] But if the preſumption be ſtrong, or 


the defamation great, the juſtices may refuſe to bail him. Hale's 


Pl. 102. And this is expounded alſo _ they be of good fame. 
2 5 190. 


Or for petit larceny that 3 not * the value of 


12 d. if they were not guilty of ſome other larceny aforetime] This 


act divideth larceny into two kinds; grand larceny, when the 
thing ſtolen is above the value of 12 4. and. petit larceny, when it 
is of the value of 12. or under. 2 I»ft. 189. 

And it ſeems to be agreed, that there 1s — neceſſity that ſock 
perſons be of good fame; yet upon the conſtruction of the whole 
ſtatute, if ſuch perſons be taken with the manner, or confeſs the 
fact, or their crime be otherwiſe open and manifeſt, it ſeems that 
they ought not to be bailed ; but if there be any colour of proba- 
bility for their innocence, it ſeems moſt agreeable to the intention 
of the ſtatute to bail them. 2 Haw. 101. 


4. Or guilty of receipt of felons} Theſe are acceſſaries after the 
ft. 2 H. H. 100. 


5. Or of commandment, or forcb, or of aid in Hin dene] Theſe 
are acceſſaries before the fact. 2 H. H. 100. 

But acceſſaries to felonies are not to be bailed, unleſs they be of 
good reputation: And it ſeems at this day to be ſettled, that 
where there are ſtrong preſumptions of guilt, ſuch acceſlaries are 
not bailable by this ſtatute. 2 Haw. 102. 


6. Or guilty of ſome other treſpaſs, for which one aughe. not to 
loſe life nor member] But it ſeems reaſonable to qualify the gene- 
rality of this expreſſion, with this limitation, that ſuch accuſation 
ought to be either on a light {iſpicion, or elſe that the offence be 
inconſiderable, or that it be not excluded from bail by ſome ſpecial 
act of parliament. 2 Haw. 99. 2 H. H. 135. 


CSE be? | H J. nd 


Bail. 

7. And a man appealed by a prover, after the death of the pre. 

wor, if he be no common thief, nor defumed] And by parity of rea- 

ſon, he may be bailed, if the approver waive his appeal, or be 
vanquiſhed. 2 Haw. 98. | 


Be let out by ſufficient farety] If a juſtice take inſufficient ſurety, 


and the party appear not, he is finable by the judge of aſſae. 
H. P. 97. But if the priſoner appear thereupon, the juſtice is 
ſafe. 2 Harv, 89. ; | | 
And if a perſon who has power to take bail, be ſo far impoſed 
upon, as to ſuffer a priſoner to be bailed by inſufficient perſons, it 
is ſaid, that either he, or any other perſon who hath power to bail 
him, may require the party to find better ſureties, and to enter into 
a new recognizance with them, and may commit him on his refu- 
ſal, for that inſufficient ſureties are no ſureties. 2 Haw. 89. 
And the perſon who is to take the bail, may examine them on their 
_ eaths concerning their ſufficiency. 2 Haw. 89. 2 H. H. 125. 
It is to be obſerved, that the aboveſaid ſtatute extends only to 
bail in criminal offences, and therefore gives no power at all to ju- 
ſtices of the peace to bail any perſons on proceſs in civil actions, 
or for contempts to ſuperior courts. 2 Haw. 106. 
There Are furthermore many ſtatutes, which prohibit bail and 
mainpriſe in very many caſes, and allow the ſame in many other, 
which are interſperſed among the ſeveral titles which treat of thoſe 
© matters. | 


And where a ſtatute ordaineth, that an offender ſhall be impri- 


ſoned at the king's will or pleaſure, there the priſoner cannot be 
| bailed, till he hath redeemed his liberty by ſuch fine or ranſom 
as ſhall be aſſeſſed by the king's juſtices in his courts. Dalt. 
c. 167. | | | | 


Altho' a perſon be committed to be detained witkout bail or 


mainpriſe, yet if the offence be by law bailable, he that hath 
power of bailing may bail him. 2 H. H. 135. 


V. Who may bail, and the manner of it. 


By the common law, the ſheriff and every conſtable, being con- 
ſervators of the peace, might have bailed one ſuſpected of felony; 
but this authority is transferred from them to the juſtices of the 
peace by the ſeveral ſtatutes. Lamb. 1/5. | : 
And it ſeems to be a good general rule, that ſo far as any per- 
ſons are judges of any crime, ſo far they haye power of bailing a 
' perſon indicted before them of ſuch crime: And upon this ground 
it ſeems clear, that any two juſtices (1 Q.) may of common right 


bail perſons indicted at the ſeſſions, for that any two ſuch juſtices 


may hear and determine the indictment. Alſo it hath been holden, 
that any one juſtice hath the like power; and this ſeems to be im- 
plied by the ſtatute of 1 R. 3. c. 3. which giving one juſtice power 
of bailing perſons arreſted for felony, in lite form*as if fuch per- 
fons had been indicted at the ſeſfrons, clearly ſuppoſes, that if ſuch 
- Perſons had beem indicted at the ſeſſions, they might have been 
b-iled by any one juſtice, And if any one jaſtice had ſuck out 

e 2 mY | | | etote 


BVatl. 


| before the ſtatutes ſpecially relating to the power of juſtices in 


granting bail, it ſeems that he hath ſtill the ſame power in relation 
to perſons ſo indifted of any bailable crime under the degree of 


felony, becauſe the ſaid ſtatutes ſeem not to reſtrain him in any fuch 
caſe, under the degree of felony, from any power which he law: 


fully might claim before. 2 Haw. 103. 5 | 

But it ſeems difficult to maintain the power of one juſtice to bail 
a perſon, for any crime before indictment, unleſs by ſome ſtatute it 
be limited to the conuſance of one juſtice, or unleſs it be an offence 
directly tending to the breach of the peace, the bailing of perſons 
for which ſeems properly to come under their conuſance as conſer- 
vators of the peace. 2 Haw. 105, | 

And Mr. Dalton fays, if it is not in cafe of felony, it ſeemeth 
that any one juſtice alone may bail a priſoner, except where it is 
otherwiſe ordered in particular inſtances by ſome ſpecial ſtatute. 
Dall. c. 12. | 

And it ſeems to be agreed, that any one juſtice might always in 
his diſcretion either bail or impriſon one who has given another a 
dangerous wound, according as it ſhall appear from the whole cir- 
cumſtances that the party is moſt likely to live or die; for that 
every ſuch juſtice being a principal conſervator of the peace, the 


offence at preſent being only an enormous breach thereof, and no 


felony, ſeems properly to come under his conuſance. 2, Haw, 
103. | | 


But by 1 C2 P. & M. c. 13. If a perſon be arrefled for man- 
flaughter, or felony, or ſuſpicion thereof, being bailable by law, he 


Hall not be let to bail or mainpriſe by any juſtices, but in open ſeſſions, 


except it be by tavo juſtices at the lea (1 Q.), and the ſame to be pre- 


ſent together at the time of the ſaid bailment : Which bail they ſhall 
certify in writing ſubſcribed or /igned with their own hands, at the 
next general gaol delivery to be holden within the county where the 
perſon ſpall be arreſted or ſuſpected. ifs 

And the ſaid juſtices, or one of them, being of the Quorum, when 
any ſuch priſoner is brought before them, for any manſlaughter or fe- 
lony, before any bailment, ſhall take the examination of the ſaid pri- 
foner, and information of them that bring him, of the fact and cir- 
cumſtancas thereof, and the ſame or as much thereof as ſhall be mate- 
rial to prove the felony, ſhall put in writing before they make the 
bailment : Which examination together with the bailment, the ſaid 
juſtices ſhall certify at the next general gaol delivery to be holden 
within the limits of their commiſſion. | | 

And the ſaid juſtices ſhall have poxwer to bind all ſuch by recogni- 
xance as do declare any thing material to prove the offence, to appear 
at the next general gaol delivery, to give evidence againſt the party 
on his trial: And fhall certify the ſame in like manner. 


And any juſtice offending contrary to this act, ſhall on due proof by 


examinatigh, be fined by the judges of afſize. 

But in London, Middleſex, and in other cities and towns corpo- 
rate, juſtices may let priſoners to bail, as they might before this ad; 
but when they do bail, they are to take and certify the bail and exa- 
mination as is here directed. | | Es | 
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VI. Requiring exceſſive bail. 


y the declaration of rights 1 1. elf 2. c. 2. Exceſſive bail 
ought not to be required. | | 


5 


VII. Denying bail where it ought to be granted. 


To refuſe bail where the party ought to be bailed (the party of. 


ing the ſame) is a miſdemeanor puniſhable not only by the ſuit of 
the party, but alſo by inditment. 2 Haw. go. H. P. y. 


VIII. Granting bail where it ought to be denied. 


Admitting bail where it ought not, is puniſhable by the judges 
of aſſize by fine; or puniſhable as a negligent eſcape at common 
law. H. P. 97. 
If the keeper of a priſon bail any not bailable, he ſhall loſe his 
fee and office; if another officer, he ſhall have three years impri- 
ſonment, and make fine at the king's pleaſure. 3 Ed. 1. c. 15. 
M. 18 G. 2. K. and William Clarke, eſquire. He as a juſtice 
of Surrey committed a man on ſuſpicion of ſealing a mare, and 
bound over the owner to proſecute. Afterwards upon examining 
two other perſons, he admitted the party to bail. The proſecutor 
appeared at the aſſizes, and found a bill, but the party accuſed did 
not appear. And the court granted an information againſt the ju- 


ſtice, declaring they ſhould not have bailed the man themſelves. 


Ser. 1216. 


TX. Of bail by «writ of habeas corpus. 


If bail cannot otherwiſe be obtained, the law hath provided a 
remedy in moſt caſes by the habeas corpus act 31 C. 2. c. 2. The 
{ubſtance of which is briefly thus : | 

If the commitment is for treaſon or felony, plainly and ſpecially 
expreſſed in the warrant of commitment ; alſo if any perſm is com- 
matted and charged as acceſſary beford the fact to any petty treaſon or 
felony, vr upon ſuſpicion thereof, or|with ſuſpicion of petty treaſon or 


Felony, which putty treaſon or felony ſhall be plainly and ſpecially 
expreſſed in the warrant of commitment: In ſuch caſes the perſon 


fall not be bailed on a writ of habeas corpus; otheraviſe he may 
A | 

Aſdſo if a perſon is committed for tren ſin or felony ſpecially expreſ 
fea, yet if be hall in open court the firſt week of the term, or firſi 
day of afſize, petition to be tried, and ſhall not be indicted ſometime 
ia the next term or affize after the commitment, he ſhall upon motion 


© the laſt day of the term or aſjize,. be bad, unleſs it ſhall appear to 


te judge upon oath that the king's witneſſes could not be produced 
within that time, and then if he is not tried in the ſecond term or 
are, ve ſhall be diſcharged. | 

Prexious to the aforeſaid bailment, the priſiner or ſome perſon on 
tis Geha, Hall demand of the officer or Aceper, a true copy of tht 


qgvarrant 


Bail. 
warrant of commitment, which he ſhall deliver in fix hours, on pain 
of 100l. to the party grievea, for the firſt offence, and 2001. a 


forfeiture of his office far the ſecond. 


Then application is to be made in writing, by the priſoner or any 
perſon for him, attefled and ſubſcribed by tavo witneſſes who avere 


2 at the azlivery thereof, to the court of chancery, king's bench, 


common pleas, or exchequer, or if out of term time, to the 1 
chancellor or one of the judges; and a copy of the warrant of com- 
milment ſhall be produced before them, or oath made that ſuch copy 
was denied. 

But if any perſon hath wilfully neglected by the fpace of tavo terms 
to apply for his enlargement, he ſhall not have a habeas corpus 

ranted in the vacation. 

This being done, the lord chancellor, or judges ewe all 
award an habeas corpus under the ſeal of the court, on pain of 500 l. 
to be marked in this manner, Per ſtatutum triceſimo primo Carol 
ſecundi Regis, and figned by the perſon that awards the ſame; and 
Gall be directed to the officer or keeper, returnable immediate. 

And the charges of bringing the priſoner ſhall be aſcertained by 
the judge or court that awarded the writ, and indorſed thereon, not 


| exceeding 12d. a mile. 


Then the wwrit ſpall be ſerved on the keeper, or left at the gaot 
with any of the under officers ; and the charges ho indorſed, ſhall be 
paid or tendered to him, and the priſoner ſpall give bond to pay the 
charges of carrying him back if he ſhall be rem a idea, and that he 
ewill not make any eſcape by the way. 

This done, the officer Shall air three days after ſervice ( if 
it is within twenty miles) return the writ, and bring the body, 
and ſhall then likewiſe certify the true cafe of the impriſonment ; 
if above twenty miles, and leſs than an hundred, then within ten 
days; if above an bundred, then within twenty days 3 3 on like pain « as 
before. | 


But after the afſjzes are proclaimed for the county _— the 5 | 


foner is detained, be ſhall not be removed. 

Then if it ſhall appear to the ſaid lord chancellor or 2 thas 
the priſoner is detained on a legal proceſs, order, or warrant, out of 
ſome court that hath juriſdiction of criminal matters, or by warrant 


of a judge or Juſtice of the peace for matters for the which by la 


bet is not bailable ; in ſuch caſe the priſoner ſhall not be di 3 

If he ſhall be diſcharged, he ſhall thereupon enter into recogni- 
zance to appear on his trial; and the writ, and return thereof, and 
3 ſhall be certified into the court where the trial muſt 
e. 


But perſins charged in debt, or other action, or with proceſs in 
any civil cauſe, after their diſcharge for a criminal offence, ſpall be 


Let in cyſtody for ſuch other ſuit. 


And perſins ſo ſet at large, ſhall not be re. mrs for the ſame 


offence, unleſs by order of court; on pain of gool. to the Parry 
grieved.” 


Two things T ſhall obſerve upon this ſtatute : 
I. That altho' the conſtable by his own authority, without any 
Varant of commitment, may carry an offender to gaol, and this 
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was the method of ſecuring priſoners, before that there were any 
juſtices of the peace; yet ſince the inſtitution of that magiſtrate, 
it 15 better that they be carried before him, to be ſent by him to 

by warrant of commitment; otherwiſe they have a right to 
e bailed upon this act, whatever the offence may be. 

2. That the warrant of commitment ought to ſet forth the 
cauſe ſpecially ; that is to ſay, not for treaſon or felony in general, 
but treaſon for counterfeiting the king's coin, or felony for ſtealing 
the goods of ſuch a one to ſuch à value, and the like; that ſp the 
court may judge thereupon, whether or no the offence is {uch, 
for which a priſoner ought to be admitted to bail. 


X. Acknowledging bail in another man's name. 


By the 21 J. c. 26. JF any perſon Hall acknowledge, or procure 


to be acknowledged, any bail in the name of any other not privy to 
the ſame; he ſhall be guilty of felony without benefit of clergy. 


In the name of any other] T. 6 G. Two people put in bail in 
feigned names, and becauſe there were no ſuch perſons, they could 
not be proſecuted for perſonating bail on this ſtatute. So the 
court ordered them and the attorney to be ſet in the pillory, which 
was done accordingly. Str. 384. | 

Bail taken before a judge is not within this ſtatute, till it be filed 
of record. 1 H. H. 696. But it is within the following ſtatute of 
4 V. c. 4. by which it is enaQted, that any ao ſhall perſonate 
another before thoſe who hawe authority to take bail, ſo as to mate 
bim liable to the payment of any ſum of money in that ſuit or action, 


Hall be guilty of felony (but within clergy). 


Form of bail. 


Weſtmorland. FJ E it remembred, that on the | day of 

- be year of the reign ef 
A. O. of ——- yeoman, A. B. of ———— yeoman, and 
B. B. of ——— yeoman, came before us John Moore, eſquire, and 


Richard Burn, cleri, two of his majeſty's juſtices of the peace in 
end for the ſaid county, one whereef is of the Quorum, and feve- 
rally acknowledged themſelves to ove to our ſaid lord the king, that 
is to ſay, the ſaid A. O. 20 l. and the faid A. B. and B. B. 10l. 
each, to be reſpectiwely levied of their lands and tenements, good 
and chattels, if the ſaid A. O. all make default in the performance 
of the condition indorſed, for, underwritten]. 


John Moore, 


Richard Burn. 


The condition of this recognizance is ſuch, that if the ewithin 
[above] bound A. O. hall perſonally appear before the juſtices of our 
fovereign bord the King affigned to keep the peace within the ſaid 
county, and likewiſe to hear and determine divers felonies, treſpaſſes, 
and other miſdemeanors in the ſaid county committed, at the next ge- 


neral quarter ſeſfons of the peace [or, before bis majeſtys juſtices 1 
; | gas 


| Weſtmorland. E it remembred, that on the 


Bail, 
gaol delivery, at the next general gaol delivery) to be holden in and 
or the ſaid county, then and there to anſwer to our ſaid ſovereign 
lord the king, for and concerning the felonious taking and ſtealing of 
—bbe property of A. M. of yeoman, with the ſuſpi- 
cion whereof the ſaid A. O. flauds charged before us the ſaid juſtices, 
and to do and receive what hal! by the court be then and there en- 
jnined him, and hall not depart the court quithout licence, then the 
above [within] written recognizance ſhall be void. 


Or if the party is in priſon, and ſo abſent, Lord 
Hale ſays, this is the true form from Lambard. 


— Go of 
in the year of the reign of 
before us John Moore, e/quire, and Richard Burn, clerk, 
two of the juſtices of our ſaid lord the king, affigned to keep the peace 


 evithin the ſaid county, and one of us of the Quorum, at Gruneſhill 


in the ſaid county, did come A. B. and B. B. of — in the ſaid 
county, yeoman, and took in bail until the next gaol delivery to be 
holden in the ſaid county, one A. O. of ———— [abonrer, taken 
and detained in priſon for ſuſpicion of à certain felony in flealing 
— the property of — and took upon themſelves each of 
the ſaid A. B. and B. B. under the penalty of 201. of good and laws- 
ful money of® Great Britain, of the goods aud chattels, lands and te- 
nements, of them and each of them, to the uſe of our ſaid lord the 
ling, his heirs and ſucceſſors, to be levied, if the ſaid A. O. fhall 
not perfonally appear at the ſaid next gaol delivery, before the ju- 
flices of our ſaid lord the king, aſſigned to deliver the ſaid gal, to 
ſtand to right concerning the felony aforeſaid, according to the laau 
and cuſtom of England. Given under our ſeals &C. | 


; But the ſeal need not be, for they are judges of record; only 
it may be barely ſubſcribed by them: or thus, h 


Taken and acknowledged the day and 
year abovewritten, before us the- 
aboveſaid | | 

John Moore, 
Ri. Burn. 


And hereupon a warrant iſſues for his deliverance, 


thus: | 


Xa] O HN Moore, efquire, and Richard Burn, clerk, 


two of the juſtices of —— and one of us 
of the Quorum, To the keeper of his majeſty's gaol at in 
the ſaid county, greeting. Foraſmuch as A. O. labourer, 


hath before us found Sufficient ſureties to appear before the juſtices of 
gol delivery at the next general gael delivery to be holden in the ſaid 
County, to anſwer to ſuch things as ſhall be then on the behalf of 
our ſaid ſovereign lord objected againſt him, and namely, to the felo- 
mous taking of 


(for the ſuſpicion whereof be was taken, 


4 and 
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Piles for ſecuring 3. And moreover, by the ſtatute o 


banks. 


Banks deſtroying. 


and committed to your ſaid gaol) ; We command you on the behalf of 


our ſaid ſovereign lord, that if the ſaid A. O. db remain in 


ſaid gaol for the ſaid cauſe, and for none other, then you forbeor * 


detain him any longer, but that you deliver him thence, and ſuffer 
bim to go at large, and that upon the pain that will thereon enſue, 
Given under our ſcals at Orton in the ſaid county, the day 
of in the year — 


Lord Hale ſays, the advantage of this latter kind of bail is this, 
that it is not only a recognizance in a ſum certain, but alſo a real 
bail, and they are his keepers, and may be puniſhed by fine be- 
yond the ſum mentioned in the recognizance, if there be cauſe; 


and may reſeize him if they doubt his eſcape, and have him com. 


mitted, and ſo be diſcharged of the recognizance. 


Bailiff, See Sheriff. 
Baker. See Bꝛead. 


Banks deſtroying. 


K. VERY perverſe and malicious cutting down and hreak- 

ing up of any part of the dike called new Powaike in 
Marfhlard in the county of Norfolk, and the broken dike called 
Old field dike by Mar/hland in the ifle of Ely, or of any other 
bank being parcel of the rind and uppermoſt part of the ſaid 
country of Marſbland, made for the defence and ſalvation of the 


ſaid country of Marſbland, ſhall be adjudged felony. And he 


ſeſſions may determine the ſame. 22 H. 8. c. 11. ; | 
2. By a clauſe in the ſtatute of 6G. 2. c. 37. J. 5. which 
clauſe by a ſubſequent act of 10 CG. 2. c. 32. / 4. is incorporated 
with the act, commonly called the Black act (g G. c. 22.) and 
which has continuance to Sep. 1. 1757, Sc. If any perſon (during 
the continuance of the ſaid act) ſhall unlawfully and maliciouſly 
break down or cut down the bank of any river, or any ſea bank, 
whereby any lands ſhall be overflowed or damaged ; he ſhall be 
guilty of felony without benefit of clergy. bb 
And the hundred ſhall make ſatisfaction for the damages, not 
exceeding 200 J. as may be ſeen more at large under the title 


Black aff, 


f 10 G. 2. c. 32. J. 5. If 
any perſon ſhall unlawfully cut off, draw up, or remove and carry 
away any piles, chalk, or other materials, driven into the ground, 
and uſed for the ſecuring any marſh or ſea walls, or banks, in or- 


Aer to prevent the lands lying within the ſame from being over- 


flowed and damaged ; on complaint or information thereof made 
upon oath to any Juſtice reſiding hear the place, ſuch juſtice ſhall 


ſummon the party complained of, or ſhall iſſue his warrant to ap- 
Prehend and bring ſuch perſon before kim; and upon his ap- 


pea! ance, 


ce, or neglect to appear, he ſhall proceed to examine the 
fact, and upon due proof thereof made either by confeſſion, or 


oath of one witneſs, ſhall convict the offender ; who ſhall there- 
upon forfeit 20 J. half to the informer, and half to the overſeer 


for the uſe of the poor, to be levied by diſtreſs and ſale: For 


want of fufficient diſtreſs, to be committed to the houſe of corvec- 
tion, to be kept to hard labour for ſix months. "FRE 


Bankrupt. 


T ORD Coke ſays, that banque in French ſignifies the ſame Derivation, 


as menſa in Latin; and that route is a ſign or mark, as we 
ſay a cart route is the ſign or mark where the cart hath gone; 


and that metaphorically a bankrupt, or banqueroute, is taken for 


him, that hath waſted his eſtate, and removed his banque ſo as 
there is left but a mention thereof. 4 If. 277. 


But as the firſt bankers to us came from taly, it ſcemeth more 


probable that they brought their name along with them; and con- 


ſequently that the word bankrupt or bangeroute cometh from the 


Italian &anco rotto, the bench being broken. The banker himſelf 
was ſo called from the bench or table which he uſed, with his name 


inſcribed, and when he failed, his bench was broken. Which 


word rotto is what remaineth in that country of the Latin rafius ; 
all which, both word and metaphor, we preſerve in our language, 
when we ſay that a perſon is bazkrup?t, or that ſuch A one 15 
broken. ; 


2. The deſcription of a bankrupt, within the ſeveral ſtatutes P. ſcription of a 
brought together into one view, ſeemeth to be as follows: Every bankrupt. 


perſon uſing the trad: of merchandize, by way of bargaining, cx- 
change, bartry, chewviſ.nce, or otherwiſe, in groſs, or by retail, or 
ſeeling his trade of living by buying and ſclling, or that fhall uſs the 
trad: or profiffion of a ſerivener recerving other mens montes or eſtates 
into his truft or cuſtody, who ſhall (1) depart the realm; or (2) be- 
gin to keep his houſe, or ctherwwiſe to abjent himſelf ; or (3) take 
ſan@uary ; or (4) ſuffer himſelf willingly. to be arrified for any debt 
or other thing nit grown or due for money delivered, wares ſold, or 
any other juſt or lawful cauſe or good conſideration or purpoſes ; or 
(5) Hall ſuffer himfelf to be outlawwed ; or (6) yield himſelf to pri- 
fon; or (7) willingly or fraudulently ſhall procure himſelf to be ar- 
reed, or his goods to be attached or ſequeftired; or (8) depart from 
his dwelling houſe ; or (q) make any fraudulent grant or conveyance 


of his lands or goods, to the intent or whereby his creditors all and 


may be difeated or delayed for the recovery of their juſt debts ; or 
(10) ball obtain any protection, other than ſuch perſon as ſpall be 
lawfully protected by privilege of parliament ; or (11) ſpall prefer 
to any court any petition or bill againſt any of his creditors, thereby 
endeavouring to inforce them to accept leſs than their juſt debts, or 
to procure time, or longer days of payment than was given at the 
time of their original contracts; or (12) bei ng arrifted for debt, 
| 1 
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For what debts a 


Bankrupt. 
Sall lie in priſon two months; or (13) being arreſted for 1001. or 
more, ſhall eſcape out of priſon, ſpall be adjudged a bankrupt ; 
(and in the ſaid caſes of arreſt, or lying in priſon, from the time of 
1. c. 15. {.2. 21]. C, 19. 1.2, 15. 10 An. 
C is. f. 1. 5 
Uſing the trade of merchandize] But no perſon who ſhall adven. 
ture any money in the Eaſf- India company, and ſhall receive his 
dividend in merchandize, and ſhall fell or exchange the ſame, ſhall 


be judged thereby a merchant or trader without any ſtatute for 
bankrupts. 13& 14C. 2, c. 24. / 3, 4. 


Secking his trade of living by buying and ſelling] He that buys 
only, or ſells only, is not within this deſcription. Read. Banłr. 
Allo no farmer, grazier, or drover. of cattle, ſhall be deemed a 
bankrupt. 5. C. 2. c. 30. , 40. 
Alſo an innkeeper is ſaid not to be a trader within theſe ſtatutes. 
1 Salk. 110. | | | 
It is likewiſe held, that a taylor is not within the ſtatutes of 
bankrutcy, becauſe he gets not his living by buying and ſelling ; 
but ſhoemakers, weavers, dyers, tanners, and bakers have been 
held to be within the faid ſtatutes. Read. Bankr. 
Moreover, ſuch farmer, if he ſhall deal in wool, hops, or the 
like, ſhall be deemed a bankrupt ; otherwiſe any perſon by taki 
a farm, might avoid the ſtatutes. Alſo, an innkeper, if he ſhal 


buy corn, and ſell the ſame, again in quantities which are not con- 


ſumed in his houſe, may become a bankrupt. And in the caſe of 
Mayo and Archer, E. 8 G. A farmer who planted potatoes, but 
withal bought divers large quantities of potatoes, and fold the 
fame again, was adjudged a bankrupt. Strange 513. 


Recriving other mens monies or eſtates into his truſt or cuſtody] 
Bankers, brokers, and factors are within this deſcription. 5 G. 2. 
c. 30. / 39. Z) Ie | 'E 5 

But no receiver general of any taxes granted by act of parlia- 
ment, ſhall be deemed a bankrupt. 5 G. 2. c. 3o. % 40. 


3. But notwithſtanding that a perſon may have committed any 


commiſſion ſhall of the aboveſaid acts of bankruptcy, yet nevertheleſs no commif- 


be iſſued, and 


what is to be 


gone previous 
thereto, 


fron of bankrupt ſhall be iſſued, on the petition of one or more cre- 
ditors, unleſi the fingle debt of ſuch creditor, or of two or more being 
partners, amaunt to 1091. or of two ſuch creditors petitioning amount 
to 1501. or of three or more to 200 l. | 

And the creditor or creditors petitioning, ſhall before the com- 
miſſion ſhall be granted, make affidavit before a maſter in chan- 


cery (to be filed with the proper officer) of the truth of the debt, 


and fhall alſo give 200 J. bond to the lord chancellor for proving 
the debt as well before the commiſſioners, as upon a. trial at law, 
tf the due iſſuing of the commiſſion ſhall be conteſted, and alfo 
for proving the party a bankrupt, and further to proceed on ſuch 
commiſſion as hereafter is mentioned: and if it ſhall appear, that 
the commiſſion was taken out fraudulently, the lord chancellor 


may order ſatisfaction, and may aſſign ſuch bond to the party in- 
jured. 5G, 2. c. 30. / 23. 


8 4. But 


— — 


ut 


the lord chancellor may on ſuch complaint in writing as aforeſaid, miſſion. 


being iſſued to be given in the gazette, and likewiſe notice in 


aſſignees, aſcertain ſuch coſts, and by writing under their hands 


| ſhall admit the proof of any creditor's debt, that lives remote for aſſignees. 


Bankrupt; Ro 
4. But theſe circumſtances abovementioned being obſerved, then Iſſuing the c- 


by commiſſion under the great ſeal, appoint ſuch wiſe and honeſt 
diſcreet perſons as to him ſhall ſeem good, to be commiſſioners. 
„. | | + 
5 W before they act, ſhall adminiſter to Commiſſioners 
each other the following oath ; ©* I A. B. do ſwear, that I will A. 
« faithfully, impartially, and honeſtly, according to the beſt of 
« my ſkill and knowledge, execute the ſeveral powers and truſts 
« repoſed in me as a commiſſioner in a commiſſion of bankrupt 
« aoainſt — and that without favour or affection, prejudice 
« or malice. So help me god.” 5 G. 2. c. 30. / 43. 
And they ſhall keep a memorial thereof, ſigned by them, 
amongſt the proceedings. id. / 44. 


6. Then the commiſſioners ſhall cauſe notice of the commiſſion Notice in the ga- 
zette of the come 


writing to be left at the bankrupt's uſual place of abode, or per- 2 _ 
ſonal notice to be given if he 1s in priſon; in which notice alſo 
ſhall be appointed a time and place of meeting of the commiſ- 
ſioners, which meeting ſhall be at three ſeveral times within forty- 
two days, the laſt of which ſhall be on the forty-ſecond day ; 
within which time the bankrupt ſhall ſurrender, and diſcover his 
eſtate and effects. 5 G. 2. c. 30. ſe 1. | 

But the lord chancellor may enlarge the time for ſach ſurrender 
and diſcovery, not exceeding fifty days from the end of the ſaid 
forty- two days; ſo as ſuch order be made by him, fix days before 
the expiration of the forty-two. id. f. 3. 

7. The firſt meeting ſhall be for chuſing an aſſignee or aſſignees Cbuſing af- 
of the bankrupt's eſtate and effects (which in London ſhall be at ſignces. 
Guildhall). 5 G. 2. c. 30. . 26. | 
8. But belies aſſignees are choſen, the major part in value of The money with 
the creditors may direct how and with whom the money to be re- — 1 
ceived ſhall remain till divided; to which the aſſignees ſhall con- 
form, as often as 100 J. ſhall be got in. 5 G. 2. c. 30. J 32. | 

9. And the creditor or creditors who ſhall ſue out the commiſ- Fxpences of che 
ſion, ſhall proſecute the ſame at their own expence till aſſignees be n 


choſen; and the commiſſioners ſhall at the meeting for chuſing 


order the aſſignees to reimburſe the ſame, out of the firſt effects 
that ſhall be got in. 5 G. 2. c. 30. /. 25. 
10. At the ſaid meeting for chuſing aſſignees, the commiſſioners Who ſhall vote 


from the place of meeting, by affidavit ; and alſo permit any per- 
ſon duly authorized by letter of attorney from ſuch creditors (oath 
being firſt made of the due execution thereof, either by affidavit 
ſworn before a maſter in chancery, or before the commiſſioners 
viva voce; and in caſe of creditors reſiding in foreign parts, ſuch 
affidavits to be made before a magiſtrate where the party ſhall be 
reſiding, and together with ſuch creditors letters off attorney, to 
be atteſted by a notary publick) to vote in the choice of an aſ- 
lipnee or aſſignees in the place of ſuch creditor : And the com- 
miſnoners ſhall aſſign the eſtate and effects unto ſuch perſon * 

| | ons, 


108 Bankrupt. 


ſons, as the major part in value of the creditors, according to the 


debts then proved, ſhall chooſe. 5 G. 2. c. 3o. , 26. 

But no creditor ſhall ſo vote, whoſe debt ſhall not amount to 
. | 

11. And the commiſſioners may from time to time appoint new 
aſſignees, if the major part of the creditors, whoſe debts amount 
to 10/7. ſhall think fit; and the former aſſignees ſhall aſſign to them 
in ten days after notice of ſuch choice, and of the new aſſignees 
acceptance thereof, ſignified under their hands; on pain of 209], 
to the creditors, with full colts. 5 G. 2. c. 30. / zo. 

And the lord chancellor, on petition of any - creditors, may 
order former aſſignments to be vacated, and new aſſignments to be 
made, of the effects not received; and the commiſſioners ſhall 
cauſe notice thereof to be given in the two next gazettes, and that 
the debtors do not pay to the aſſignees removed. id. ,. 31. 

12. On certificate under the hands and ſeals of the commiſ- 
fioners, that ſuch commiſſion is iſſued, and ſuch perſon proved 
before them to become bankrupt, any judge or juſtice of the 
peace, ſhall on application to them for that purpoſe made, grant 
their warrant (A) for the taking and apprehending ſuch perſon, 
and commit (B) him to the common gaol, there to remain until 
he be removed by order of the commiſſioners by their warrant. 
And the gaoler ſhall forthwith give notice to one or more of the 
commiſſioners, of ſuch perſon being in his cuſtody ; whereupon 
they ſhall ſend their warrant to him to deliver him to the perſon 
who ſhall be named in the warrant, who ſhall convey him to the 
commiſſioners to be examined. And the commiſſioners by ſuch 
or any Other their warrant, may ſeize the goods and papers of 
ſuch bankrupt which ſhall be in any priſon {neceſſary wearing ap- 
parel of himſelf, - and wife, and children excepted). 5 C. 2. 
c. 30. J 14. | N 

But if the perſon ſo apprehended ſhall, within the time allowed, 

ſubmit to be examined, and in all things conform, he ſhall have 
the ſame benefit as if he had ſurrendred. 5 G. 2. c. 30. , 15. 
Bankrupt to de- 


Þver up. 


Chuſing new. 
aſſignees. 


Banlerupt to be 
apprehended, 


liver up to them on oath (to be adminiſtred by a maſter in chan- 
cery, or juſtice of the peace) all his books of account, papers, 
and writings not ſeized by the meſſenger of the commiſſion, and 
not before delivered up, and then in his power, and diſcover ſuch 
as are in the power of others ; and, being not in cuſtody, ſhall at 
all times attend the aſſignees, on reaſonable notice given to him in 
writing, or left for him at his place of abode, in order to aſſiſt in 
| making out the account of his eſtate. 5 G. 2. c. 30. / 4. | 
Bankrupt to be 14. And ſuch bankrupt having ſurrendred, hall at all ſeaſon- 
Ge th? 09 Rn able times, before_ expiration of the forty-two days, or further 
Peers. term, be at liberty to inſpect his papers, in preſence of the al- 
ſignees, or ſome perſon appointed by them, and to bring with 
him for his afliſtance any perſons not exceeding two at a time, and 
to make extracts from thence, the-better to enable him to diſcover 

his effects. 5 G. 2. c. 30. / 5. „ "Lo 
And in order thereto, he ſhall be free from arreſt or impriſon- 
ment of his creditors, in coming to ſurrender, and from his vo 
| render, 


Shall be freed 
from arreſt, 


13. The bankrupt after aſſignees ſhall be appointed, ſhall de- 


| render, 


was not 


| for deb! 
| {urrend; 
under 
| who ih 


ſuch no 


| of, he 
| in ſuch 


a day, 
15. 


| ifſuing 


mined, 


the ex 
in exec 
| they ſh 
| perſon 


| and pa 


| a cop) 
| ſhall 
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16. 


. 19. 


abritin 
take C 
he ſha 


| all law 


may b 
ſubmit 


| WArITal 


| cloſur 


livere 
that t 
becau 


| bibite 


of hi 


| bound 


| furrender within the ſaid term; then, on producing the notice 
under the hands of the commiſſioners or aſſignees, to the officer 


| of, he ſhall be immediately diſcharged : And if any officer ſhall 
in ſuch caſe detain him, he ſhall forfeit to him for his own uſe 51. 


| ifuing the commiſſion. and is willing to ſurrender and be exa- ſon when the 


| the expence thereof ſhall be paid out of his eſtate : But if he is 
in execution, or cannot be brought before the commiſſioners, then 
| they ſhall attend him in priſon ; and the aſſignees may appoint a 
| perſon to attend him in priſon, and to produce to him his books 
| and papers, in order to prepare his laſt diſcovery and examination; 
| a copy whereof the aflignees ſhall apply for, and the bankrupt 
| ſhall deliver to them, ten days before ſuch lat examination. 


te 19. J 9.) as ell by evord of mouth, as on interrogatories in examined. 


| all lawful queſtions, or refuſe to fign the {ame ; the commiſſioners 


by the commiſſioners, who in their warrant recite, that he had 


| Cloſure and diſcovery of his eſtate and effects, or be otherwiſe de- 
| livered by due courſe of law. Upon a habeas corpus it was moved, 


| becauſe the ſtatute requires, that there ſhall be interrogatories ex- 
| hibited for his examination, that ſo he may have time to conſider 


— Bankrupt. 
render, for the {aid forty-two days or farther term; provided he 


was not in cuſtody at the time of ſurrender. And if he be arreſted 
for debt, or on an eſcape warrant, coming to ſurrender, or after 


who ſhall arreſt him, and making it appear to ſuch officer that 
ſuch notice is ſigned by them, and giving the officer a copy there- 


a day, by action of debt, with full coſts. id.. 
15. And if the bankrupt be in priſon or cuſtody at the time of Bankrupt in pri- 


. 4 2 4: commiſſion 15 
mined, and can be brought before the commiſſioners and creditors, ;- 


5 6. e * 6. | | 
16. And the commiſſioners may examine him (on oath, 21 FJ. Bankrupt to be 


writing, touching his trade, dealings, eſtate, and effects; and 
take down in writing his anſwer to verbal examinations; which 
he ſhall fign : And if he ſhall refuſe to anſwer, or mot an/aver fully 


may by warrant commit him to priſon without bail, 7% be fall 
ſubmit to them, and full anſwer make, and ſign the ſame ; which 
warrant ſhall ſpecify ſuch queſtions. 5 G. 2. c. 3o. / 16, 17. 


As qvell by avord of mouth, as on interrogatories in writing) M. 
4G. 2. K. and Solomon Nathan. The defendant was committed 


been examined before them upon his oath, upon which examina- 
tion he had notoriouſly prevaricated ; they therefore commit him 
withoot bail or mainprize, until he ſhall make a full and true diſ- 


that the defendant might be diſcharged. One reaſon whereof was, 


of his anſwer, and it can then appear to the court, whether he. is 
bound to anſwer : perhaps this prevarication might be in a matter 
they had no power to inquire into. And by the court; Interro- 
gatories are a term known in law, and import that the queſtions 
are t in writing. And they ſaid that Bolt Ch. J. held, that the 
dankrupt ought to have a copy, and time to conſider of his anſwer. 
Strange 880. | _ 


Or not anſwer fully] In the aforeſaid caſe of X. and Solomon 
Nathan, another objeCtion againſt the commitment was, that they 
commit him, becauſe upon his examination he lad -n:itorioufly pre- 

3 5 e'aricated; 
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Bankrupt not 


2 


Bankrupt. 


varicated; this being too looſe an expreſſion, for he might prey. 


ricate, and yet give a full anſwer at lalt. And by the cout; 
Where theſe ſpecial authorities are given, the words of the 28 
ought to be purſued. Strange 880. | 


Till he Sall ſubmit to them, and full anſwer make] In the ſame 


caſe, the commitment was, until he hall make a full and true dj. 


cloſure and diſcovery of his eftate- and effects, or be otherwij/e dil. 
wered by due courſe of law. And by the court ; This commitment 
not purſuing the words of the ſtatute, the priſoner muſt be dil. 
charged. Strange 880. | | | 

M. 8 V. Brady's caſe. A commitment anti! he ſhould "conform 
Bimſelf to their authority, was adjudged ill, becauſe too general; 
ſince they have authority in other. matters beſides that: and it is 
beſt in the like caſes, ſtrictly to purſue the ſtatute. L. Nan. 
100. | | N 

Another commitment / diſcharged by due courſe of law, ad. 
judged ill for the ſame reaſon. 74. 851. 

But if on an habeas corpus there appear inſufficiency in the 
warrant of commitment, the judge nevertheleſs ſhall commit him 
to the ſame priſon, to remain as aforeſaid, unleſs it be made 
appear that he hath fully anſwered all lawful queſtions, or unle 
it appear that he lad ſufficient reaſon for not ſigning. 5 G. 2, 
g. 30. 4-18. a 

And if the gaoler ſhall ſuffer him to eſcape, or to go without 
the walls or doors of the priſon ; he ſhall, on conviction by in- 
dictment or information, forfeit 500 J. to the creditors. id. 

Alſo the gaoler ſhall, on requelt of any creditor who ſhall have 
proved his debt, and producing a certificate thereof under the 
hands of the commiſſioners, produce and ſhew him to ſuch cre- 
ditor ; on pain of 100/7. to the creditors, by action of debt. i. 


9. 
17. And by the ſaid ſtatute it is enacted, that if he ſhall not 


lorrendring and Within the ſaid time ſurrender himſelf to the commiſſioners, and 


conforming, fe- 


lony. 


of the general pardon, 


fign ſuch ſurrender, and alſo ſubmit to be examined from time to 
time on oath, and in all things conform to the ſtatutes concerning 
bankrupts, and alſo on his examination fully diſcover all his eſtate, 
and how diſpoſed of, except what hath been bona fide diſpoſed of 
in the way of his trade and dealings, and except what hath been 
laid out in the ordinary expence of his family, and alſo deliver up 
to them all his effects (except the neceſſary wearing apparel of 
himſelf, and wife, and children); then in caſe of any default and 


wilful omiſſion in not ſurrendring and ſubmitting to be examined, 
or in caſe he ſhall remove, conceal, or embezzle any part of his | 
eſtate to the value of 20 J. or any books of account, or writings 


relating thereto, with intent to defraud his creditors, and being 
thereof convicted by indictment or information, he ſhall be guilty 
of felony without benefit of clergy, and his eſtate Shall be divided 
amongſt his creditors. 5 G. 2. c. 30. 1 

And by the 20G. 2. c. 52. All offences by bankrupts made 
felony by the ſeveral acts concerning bankruptcy, are excepted out 
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wife, like as other perſons. 21 7. c. 19. J 5, 6. may be examine d. 


tions to take ſuch order with the lands of ſuch bankrupt, as well how to be 


which ſale ſhall be good againſt all perſons, whom the bankrupt 


power of redemption, at a day to come, by payment of money, 882d. 


Bankrupt. 111 

18. And every perſon who ſhall accept any truſt, or conceal Other perſons 
any eſtate of the bankrupt, and ſhall not in forty two days after dane, the 
ifſuing the commiſſion, and notice thereof in the gazette, diſcover elfe oy 8 
the ſame in writing to one or more commiſſioners or aſſigneey, and s 
ſubmit himſelf to be examined; ſhall forfeit to the creditors 100 /. 
and double value of the eſtate concealed, by action of debt, with 
full coſts. 5 G. 2. c. 30. / 21. | 

19. Alſo the commiſſioners may examine on oath the bankrupt's Bankrupt's te 


20. As alſo they may examine in like manner every other per- And every other 
ſon, duly ſummoned before, or preſent at their meeting, touching perſon, 
the perſon, trade, dealings, eſtate, and effects of the bankrupt, and 
any acts of bankruptcy by him committed; and may take down in 
writing the anſwers of verbal examinations, which the party ſhall 
fign: And if any of them ſhall refuſe to anſwer, or not anſwer 
fully all lawful queſtions, or refuſe to ſign the ſame, the commiſ- 
fioners may by warrant commit him to priſon without bail, till he 
ſhall ſubmit to them, and full anſwer make, and fign the ſame; in 
like manner as is ſaid before in ſection the 16th concerning the 
bankrupt himſelf. 5 G. 2. c. 30. / 16, 17, 18, 19. 

21. The ſaid commiſſioners ſhall have power, by their diſcre- Bankrupt's eſtate 


copy or cuſtomary hold as freehold, which he had in his on right ordered. 
before he became a bankrupt ; or which he purchaſed jointly with 
his wife or child to the only uſe of ſuch offender, or for ſuch uſe 
or intereſt as he may lawfully part with ; 'or with any perſon of 
truſt to any ſecret uſe of ſuch offender ; and alſo with all his mo- 
ney, goods, chattels, wares, merchandizes, and debts ; and cauſe 
all the ſame to be ſearched and appraiſed to the beft value they 
may; and the ſame to be ſold by deed indented, and inrolied in a 
court of record ; or otherwiſe ordered for payment of the creditors, 
to every creditor a portion rate-like, according to the quantity of 
wn cedts. "ITE 6 8 9s | 
And if any lands or goods ſhall deſcend or come to the bank- 
rupt afterwards, before the debts be fully paid ; the ſame ſhall be 
diſpoſed of in like manner. 13 El. c. 7. /. 11. | 
But this ſhall not extend to lands aſſured by ſuch perſon before Lands ſold bona 
he becomes bankrupt; provided the aſſurance be made bona fide, fide. 
and not to his own uſe only, or of his heirs; and that the party 
to whoſe uſe they are aſſured, be not privy to the fraudulent pur- 
poſe of the bankrupt to deceive his creditors. 13 El. c. 7. . 12. 
Alſo the commiſſioners may by deed indented, and inrolled at Eſtate tail, 
Meſiminſter in ſix months, ſell the bankrupt's eſtate in tail, where- 
of no reverſion or remainder is in the king, or of the king's gift; 


by common recovery, or otherwiſe, might cut off. 21 F. 
619. J 12. Fen Hi 
Alſo if the bankrupt hath conveyed any eſtate, on condition, or Eſtate mort- 


or otherwiſe ; the commiſſioners before the time of the performance 
of ſuch condition, may appoint under their hands and ſeals any 
perſon to make tender or payment of money, or other perfor- 

| | mance, 


112 | | | Bankrupt. : 

5 mance, as fully as the bankrupt might have done; and may diſpoſe 
of the eſtate redeemed for the uſe of the creditors, as fully as any 
other eſtate of the bankrupt. . 21 J. c. 19. / 13. 


Romary lands Perſons purchaſing copyliold or cuſtomary lands ſhall pay fine to 
_ 4 FY the ford of the manor, who ſhall thereupon admit them. 13 , 


©. Lode 
mars 7 Lf Commiſſioners and others by warrant under their hands and 
may break open ſeals, may break open the bankrupt's houſes, doors, trunks, and 
doors. cheſts, where he or any of his goods ſhall be reputed to be, and 
ſeize upon, and order his body and goods as before is ſaid. 21 7, 
e. 19. / 8 


Bankrupt frau- 23. If the bankrupt ſhall convey to any of his children, or 
aulently convey- other perſon, any lands or goods, or transfer his debts into other 
ng. mens names, except the ſame be conveyed or transferred on mar- 
riage of any of his children, or for ſome valuable conſideration; 
the ſame may be diſpoſed of in like manner. 1 F. c. 15. / 5. 
And if the bankrupt ſhall on his examination be found fraudy- 
lently to have conveyed his lands, goods, or eſtate, to the value 
of 20l. to defraud his creditors, and ſhall not diſcover che ſame, 
and (if it lie irhis power) deliver the ſame to the commiſſioners; 
or if he cannot make it appear to the commiſhoners that he hath 
ſuſtained ſome caſual loſs whereby he is diſabled to pay what he 
oweth ; he ſhall, on conviction upon indictment at the aſſizes or 
ſeſſions, be ſet on the pillory in ſome publick place for two hours, 
and have one of his ears nailed to the pillory, and cut off. 217. 
7. | 
Bankrupt com- 24. And if any bankrupt, after. iſſuing the commiſſion, ſhall - 
- pounding with compound with the perſon ſuing out the ſame, for more than his 
the perſon ſuing proportion with the reſt of the creditors ; ſuch commiſſion way be 
_ com” ſuperſeded, and the lord chancellor may award to any creditor pe- 
25 titioning another commiſſion, and the perſon ſo compounding ſhall 
loſe his whole debt, and deliver up to the new commiſſioners all 
he ſhall have ſo received, for the uſe of the other creditors. 
| I $ G- 2.30.4 24. : 5 | 
Debtor paying to 25. If a debtor to a bankrupt pays him voluntarily, he mult 
a bankrup:. pay it over again; but it is otherwiſe, if he pays him by compul- 
fion of law. Read. Bankr. a 3 
Money received 26. But no real creditor of a bankrupt ſhall be liable to refund 
of a bankrupt. to the aſſignees, any money which before the ſuing forth the com- 
miſſion was in courſe of trade received by him of the baokrupt, 
before he had knowledge of the perſon's becoming a bankrupt, or 
being inſolvent. 19 C. 2. c. 32. 1. 
purchaſer not to 27. And no purchaſer for valuable conſideration ſhall be im- 
be impeached peached, unleſs the commiſſion be ſued out in five years after the 
after five years. perſon ſhall become bankrupt. - 21 J. c. 19. / 14. 
Bankrupts con- 28. If the bankrupt, at the time he ſhall become bankrupt, 
veying their ſhall by conſent of the true owner, have in his poſſeſſion and diſ- 
goods, and keep- poſition any goods whereof he ſhall be reputed: owner, and take 
ins polleſion. upon him the ſale or diſpoſition thereof as owner 3 the commiſ- 
| fioners may diſpoſe of the ſame, as fully as any other part of the 
bankrupt's eſtate. 21 F. c. 19 J 11. 7 


29. If 


21 J. c. 19, 7 10. 


Bankrupt. =. 
29. If any eſtate of the bankrupt be extended after he is be- Debt due to the 
come bankrupt, by any perſon under pretence of his being an ac- 


countant or indebted to the king; the commiſſioners may examine 


on oath, whether the ſaid debt were due to ſuch debtor or accoun- 
tant, on any contract originally made between ſuch accountant 
and the bankrupt ; and if it was made with any other perſon than 


the ſaid accountant, or for the uſe of any other perſon, the com- 


miſſioners proceedings ſhall be available againſt the ſaid extent. 
30. The commiſſioners or aſſignees may ſtate accounts between Commiſſioners 
the bankrupt and his debtors or creditors, and ſet one debt againſt may fiate ac | 


another, and the balance only ſhall be paid on either fide. 5 G. 2. 6 


c. 30. /. 28, | | a 

31. Alſo the aſſignees, with conſent of the mejor part in value May refer to ar · 
of the creditors preſent at a meeting purſuant to notice to be given bitration, and 
in the gazette, may ſubmit diſputes relating to the bankrupt's eſtate * 


to arbitration; and may compound for debts owing to the bank - 


tapt. 5 &. 2. e. 30, , 3 8. 2 | 

32. Two joint l of them became a bankrupt: By Partner not af - 
Holt Ch. J. the commiſſioners cannot meddle with the intereſt of fected. 
the other, for it is not affected by the bankruptcy of his compa- 
nion. 3 Salt. 66. e e FE 

33. Every perſon who ſhall, after the time of ſurrender, vo- Reward for diſ- 
luntarily make diſcovery to the commiſſioners or aſſignees, of any coverings 
part of the hankrupt's eſtate, not before come to the knowledge 
of the aſſignees, ſhall have 5 J. per cent. and ſuch further reward 
as the aflignees and the major part of the creditors in value, pre- 
ſent at any meeting, ſhall think fit. 5 G. 2. c. 30. f 20. 


44. Every creditor ſhall be at liberty to prove his debt, with- Creditor may 


out paying any thing for the ſame. 5 G. 2. c. 30. / 25. n 
35. And at the meeting for chuſing aſſignees, (as hath been ſaid) By affidavit. 
the commiſſioners ſhall admit the proot of any creditor's debt, that 

lives remote from the place of meeting, by affidavit, 5 G. 2. 

c. 30. / 26. | | | 

36. Creditors having ſecurity by judgment, ſtatute, recogni- Perſons having 

zance, ſpecialty with penalty or without, or other ſecurity, or ſecurity, to hare 
having no ſecurity, or having made attachments in London or elſe- only their ſhare. 
where by any cuſtom, of the goods of ſuch bankrupt, whereof _ 

there is no execution or extent ſerved and executed upon the lands, 

goods, or eſtate of ſuch bankrupt before he ſhall become bank- 

rupt, ſhall not be relievgd for more than a rateable part with the 

other creditors, notwithftanding any penalty or greater ſum con- 

tained in ſuch ſecurity. \21 J. c. 19. / 9. as 

37. Perſons taking ſecurities payable at a future day, for goods Securities for 
delivered to perſons who ſhall become bankrupts before the time of money not be- 
Payment, ſhall be admitted to prove their ſecurities, and receive ©9me due. 

their proportion, deducting intereſt from the time of payment to 

the time it would have become due. 7 G. c. 31. / 1, 2. 

38. The obligor in any bottom-ree, or r-ſpondentia bond, and Bottom- re 

the aſſured in a policy of inſurance, ſhall be admitted to claim; inſurance, 

and after the loſs or contin zency, to prove the debt thereon, in 

Vor, I I like 


ke manner as if the ſame had happened before iſſuing the com- 
miſſion. 19G. 2. c. 32. / 2. ; FR 
39. The mortgagee may chuſe whether he will come in as a 
"creditor. Read. Bankr, | | | | 
_ 49. But the plaintiff that hath the defendant's body in execy. 
tion, ſhall not come in to be relieved. Read. Bankr. 
Swearing to a 41. If any perſon ſhall ſwear that any ſum is due to him from 
falſe debt. the bankrupt, which is not due, or more than is due; he ſhall 
ſuffer as in caſes of perjury, and moreover forfeit double to the 
_. creduiors,.. oC. 2. 6 30. % 29. 
Aſſignees to keep 42. The aſſignees fall keep books of account of all ſums and 
books. effects received; which every creditor who hath proved his debt 
may inſpect at all ſeaſonable times. 5 G. 2. c. 3o. J 26. | 
Firſt dividend.  -43- The aſſignees ſhall, after four months, and within twelve 
ge months after iſſuing the commiſſion, cauſe at leaſt twenty-one days 
notice to be given in the gazette, of the time and place the com- 
miſſioners and aſſignees intend to meet to make a dividend; at 
which time, the creditors who have not before proved their debts, 
may prove them: and the aſſignees ſhall produce fair accounts, 
and be ſworn to them before the commiſſioners, if required by the 
creditors; and they ſhall be allowed therein all reaſonable ex- 
pences. And the commiſſioners may then order, under their 
hands, a diſtribution ; which order ſhall contain the time and place 
of making it, and the total of the debts proved, and of the mo- 
ney in the hands of the aſſignees, and how much in the pound 
ſhall be then diſtributed ; one part of which order ſhall be filed 
among the proceedings under the commiſſion, and each of the al- 
fignees ſhall have a duplicate thereof. And the aflignees ſhall 
tanke receipts for the ſame, in a book to be kept for that purpoſe. . 
| 4 $8-2: £30 /..33- with hes, 
Allowance to 44. The bankrupt ſurrendring and conforming, ſhall be allow- 
the banktopt. ed 5 J. per cent. if after ſuch allowance, the neat produce of his 
eſtate will pay 105. in the pound; ſo as the ſaid 5 J. per cent. 
amount not to above 2007. 5 G. 2. c. 30. /. 7. | 
And if the neat produce will pay 12 5. 6 d. in the pound; he 
| hall be allowed 77. 105. per cent, ſo as it amount not to above 
250 1. ia. 

And if it will pay 15s. in the pound, he ſhall be allowed 1004 
per cent. ſo as it exceed not 300 J. and ſuch bankrupt ſhall be diſ- 
charged from all debts by him owing at the time he became bank- 
rupt: And if he ſhall be arreſted or proſecuted for any debt due 
before ſuch time, he ſhall be diſcharged on common bail, and may 
plead in general, that the cauſe of action did accrue before he be- 
came bankrupt, and may give this act, and the ſpecial matter in 
evidence; and the certificate of his conforming (as hereafter men- 
tioned), and allowance thereof, ſhall be ſufficient evidence of the 
trading, bankruptcy, commiſſion, and other proceedings precedent 
to the obtaining the certificate; and a verdict ſhall paſs for the 
defendant, unleſs the plaintiff can prove that the certificate was 
obtained fraudulently, or can make appear a concealment by the 
bankrupt to the value of 10/7, - And if the plaintiff is call, the- 
defendant hall have full coſts. ia. - | : Bt 
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Bankrupt. 
| But if auy commiſon of bankruptcy ſhall iſſue ag#inlt any per- 

| fon who ſhall have been diſcharged by this act, or ſhall have cont: 
poutided with his creditors,” or delivered to them his eftate, and 
deen relenſed by them, or been diſcharged by an act of inſol- 
vency; them the body only of fuck perſon conforming ffiall be 
free from arreſt and impriſonment, but his future eſtate ſhall re- 
main liable tö his credirors (his tools: of trade, neteffary hyufhold 
goods and furniture, and neceſſary wedring aþparel of Himſelf and 
wife and children only excepted), unleſs the eſtate of ſuch perſoh 
ſhall produce eleat of aft charges r& r. in the pound. id. . 9. 
If the nest produce will not pay 105. in the pound, the bank: 
ropt-thall Be allowed fo much as the aſſignees ant tommifſioners 
ſhall think fit, not exceeding 3 7. per ct. id. . 8. 
45. But n diſcovery on oath fall intitle the bankrup to che Certificate and 

aid allowance, umefs the commiſſioners ſhall, under their hands allowance there- 
and ſeals, certify to the lord chancellor, that he hath made à full of 
diſcovery of his eſtate,” and in all things conformed himſelf; and 
that there doth not appear to them any reaſon to doubt of be 

trutb of fuch difcovery, or that the ſame is not a full diſcovery; 
and unlefs four parts in five in number and value of the creditors, 
who thall be ereditrs for not les than 20 /. and who have provet 
their debts, or ſome perſon by theim authorized thereto, fat gn 
{ach certificate; and teſtify their confent to ſuch allowance and 
certificate, and to the bankrupt's diſcharge, to be alſo certified by 
the commiſſioners; but the ctomtiniffoners ſhall not certify the ſame, 
till they have proof by affidavit of ſtich creditors, or of the perſon 
by them reſpectidely authorized, fipning the ſaid certificate, and of 
the power by which any perſon is fo authorized (and the letter 

| attorney of a creditor refiding in foreign parts, atteſted by a notary 
publick, ſhall be ſufficient evidence in ſuch caſe of ſitth power, 
24 G. 2. c. 57. * Which faid affidabit, together With fuck 
power to fign, ſhall be laid before the lord chancellor with tlie 
certificate in order for allowing the ſame ;—and unleſs the bank- 
ropt make oath, that the certificate and conſent of the creditors 
were obtained fairty and without fraud; and unlefs the certificate . 
ſhall, after ſuch oath, be allowed and confirmed by the lord chan- 
cellor, or two of the Judges to whom he ſhall refer it: and any of 


ol. | the creditors ſhall be allowed to be heard againſt making the 
dif- | certificate, and againſt the confirmation of it: nor ſhall aby com- 
ak- miſfioner fign the certificate, till after four parts in five in numbet 
due 2 value of the creditors fall have ſigned it. 5 G. 2. c. 30. 
nay 10. Fo 5 1 „ieee | 21 AU 5 
be- And every fecurity given to the uſe of any creditor, to induce 
in * to ſign ſuch allowance or certificate, ſhall. be void: id. 
en- . * 2 : ' 13 1 © © 204 * SHB ARR . 
the Moreover, no bankrupt ſhall be intitled to ſuch allowance, who - 
lent hath upon marriage of any child giveti above 100 J. unlefs he 
the prove by his bboks, or upon his oath, that he had remaining at 
was the time ſufficient to pay his debts; or ho hath loft in one 
the day the value of 5 I or in the whole the value of 1007. in 12 
the- months next before his becoming bankrupt, at cards, dice, ta- 


| bles, te:azis, bowls,” billiards, thovelboard, cock. fighting, horſe- 
But . | I 2 races 
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Bankrupt. 


races, dog-matches, foot-races, or other paſtime or game, or in 
bearing a part in the ſtakes, or by betting ; or hath in 12 months 
before loſt 100 J. by contracts for the ſtock of any company, or 
publick funds, where the contract was not to be performed within 
a week, or where the ſtock was not actually transferred. 5 G. 2, 
. i | 

1 by 24 G. 2. c. 57. When any perſon ſhall frau- 
dulently ſwear, before the major part of the commiſſioners, or by 
affidavit exhibited to them, that a ſum of money is due to him 
from the bankrupt, which ſhall in fact not be really owing ; and 


ſhall, in reſpe& of ſuch fictitious debt, ſign the certificate for ſuch 


bankrupt's diſcharge ; in ſuch cafe, unleſs the bankrupt ſhall, be. 
fore the major part of the commiſſioners have ſigned the certificate, 
by writing ſigned by him and delivered to one or more of the com - 
miſſioners or aſſignees, diſcloſe the fraud, and object to the reality 
of ſuch debt, the certificate ſhall be void, and the bankrupt ſhall 
not be intitled to his diſcharge or allowance. / g. 
Bankrupt's duty 46. The bankrupt, after allowance of the certificate, ſhall at. 
alter allowance. tend on notice in writing from the aſſignees, to ſettle accounts, and 
ſhall have 2s. 64. a day allowed for attendance; and if he ſhall 
neglect or refuſe, he ſhall, on oath made by the aſſignees before 
the commithtoners, be apprehended and committed to cloſe gaol, 


by warrant of the ſaid commiſſioners, till he conform. 5G. 2. 


c. 30. /. 36. 5 | a 
Commiſſioners 04S prevent expences, no money ſhall be paid out of the 
Pay» effects for eating or drinking of the commiſſioners, or of any other 
perſon ; nor ſhall the commiſſioners have above 20 s. each for each 
meeting; nor any ſchedule be annexed to the deed of aſſignment: 
Commiſſioners acting contrary hereto, ſhall be diſabled for ever to 
act as ſuch. 5 G. 2. c. 30. / 42. | | 
Half fees on re- 48. If by the death of commiſſioners, or otherwiſe, it be ne- 
123 the com- 1 to my the commiſſion, half fees only ſhall be pid. 
- | 
8 49. All bills of fees or diſpurſements demanded by any ſolicitor, 
clerk, or attorney, ſhall be ſettled and certified by a maſter in chan- 
cery, who ſhall have for the ſame 205. 5 G. 2. c. 30. /. 46. 
50. Bankropt dying before diſtribution, ſhall not hinder the di- 
ſtribution. 1 J. c. 15. / 17. wy 1 — 5 
51. In 18 months after iſſuing the commiſſion, the aſſignees 
ſhall make a ſecond dividend, and ſhall cauſe notice to be inſerted 
in the gazette of the time and place the commiſſioners intend to 


Attorney's bill, 


Bankrupt dying. 


Second dividend, 


meet to make a ſecond diſtribution, and for the creditors who have 


not proved their debts to come and prove them: And at ſuch meet- 
ing, the aſſignees ſhall produce their account on oath, and what is 
in their hands ſhall by order of the commiſſioners be forthwith di- 


vided. Which ſecond dividend ſhall be final, unleſs a ſuit in law 


or equity be depending, or part of the eſtate ſtanding out that can- 
nor have been diſpoſed of, or that the major part of the creditors 
ſhall not have agreed to be ſold, or unleſs ſome other or future 
eſtate of the bankrupt ſhall come w the aſſignees; which they 
ihall, as ſoon as may be, convert into money, and in two months 
distribute the ſame in like manner. 5 G. 2. c. 30. 37. 


But 
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Bänkrupt. 
But no ſuit in equity ſhall be commenced by the aſſgnees, with- 
out conſent of the major part in value of the creditors, who ſhall 


| -be preſent at a meeting of the creditors purſuant to notice in the 


gazette. id. J 38. 3 ; 

52. If the bankrupt ſhall be taken in execution, or detained in Bankrupt's dif- 
priſon, for debt owing before his bankruptcy, by reaſon that judg- charge. 
ment was obtained before the certificate was allowed and confirm- 
ed; any judge of the court, on producing the certificate, may or- 
der him to be diſcharged without fee. 5 G. 2. c. 30. J. 13. 

53. But by the diſcharge of a bankrupt from the debts owing Partner not diſ- 
by him at the time he became a bankrupt, his partner ſhall not be charged. 


| diſcharged, but ſhall be liable as if the bankruptcy had not been. 


10 An. c. 15. J 3. 


54. The commiCoriers ſhall, ani lawful requeſt of the beak: Commiſſioners to 
rupt, declare how they have beſtowed his lands and goods, and acute and pay. 


pay to him the overplus, if any there be. 1 3 El. c. 7. F 4. the overplus. 


55. On petition to the lord chancellor, he may order the pro- Proceedings to 
ceedings to be entred of record, to be at any timg, ſearched and be entred of re- 


produced as evidence. 5 G. 2. c. 30. J 41. cord. 


56. Commiſſioner ſued for any thing done on the ſtatutes of Remedy on com- 


13 El. and 1 J. may plead the general iſſue; and if he recovers, miſſioner being 
| ſhall have his coſts. 1 J. c. 15. / 16. But there is no proviſion ſued, 
| for any thing done by them, or by the aſſignees, on any of the 


ſubſequent ſtatutes. 8 
57. The commiſſion ſhall not abate by the death of the king. King's death not 
56. 2. c. 30. þ. * N ; to abate the 
_ commiſſion. 


| Note; The act of 56. 4, 30. ſo often mentioned above, 
is but temporary, and by the laſt continuance is of force till 
dep, 1, 1757, Ce. | | 


A. | Warrant to apprehend a bankrupt. 


1 
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W HERE As a certificate ander the hands and ſeals of Tm 
hath this day been produced before me — ſetting forth 
that a cammiſſion of bankruptcy is iſſued againſt and that 
the faid — is proved before them the ſaid being the” 
nujor part of the commiſſioners authorized in the ſaid commiſſion, to 
e a bankrupt ; and whereas application hath been made to me by. 
—— 4" erder of the ſaid commiſſioners, for the apprebending the 
ſaid ——— Theſe are therefore to require you, on fight hereof, ta 
tale and apprehend the ſaid ——— and bring him before me or ſome 
other of his majeſty's juſtices of the peace for the ſaid county, to be 
preceeded againſt according to law, Given under my hand and ſeal 


T 3 


Barratry. 

B. Commitment thereupon. 
Weſtmorland. f To the keeper of the common gaol at —, 
Send to you berexvith being duly certified to be a bank. 


rupt, requiring you to keep him in the ſaid gaol until be ſhall be 
diſebarged according #0 law, Given I 3 


Bargain and Sale. see Jnrollment. 


— „ — 


Baͤrratry. 
J. What à is. 
II. How puniſbed. 


J. What it 1s. 


HTS word Farratry we have received either from the 
Danes, or Normans, or both: for baratia in the Dani}, 
and baret in the Norman, do equally ſignify a quarrel or con- 
tention. | | 
And a barrater, in legal acceptation, doth fignify a common 
mover, exciter, or maintainer of fuits or quarrels, either in coutt!, 
or in the country. I Inſt. 368. 1 Haw. 243. 


A common mover] It ſeems clear, that no one can be a barntor 
in reſpect of one act only; for every indictment for ſuch crime 
muſt charge the defendant with being a common barrator. 1 Haw, 
243» 4. | h 

Mover, exciter, or maintainer] Vet it ſeemeth, that an attorney 
is in no danger of being judged guilty of an act of barratry, in 
reſpect of his maintaining another in a groundleſs action, to the 
commencing whereof he was no way privy. 1 Hasv. 243. 

+ Alſo, it hath been holden, that a man ſhall not be adjudged 


a harrator, in reſpe& of any number of falſe actions brought by 


him in his own right: for in ſuch caſes he is liable to colts. 
1 Haw. 243. A Aer 8 

I court] Either courts of record; or not of record, us in the 
county, hundred, or other inferior courts. 1 Tuff. 368. 

Or in the cauntry] In three manners: 1. In diſturbance of the 
peace. 2. In taking or keeping of poſſeſſions of lands in con- 


troverſy, not only by force, but alſo by ſubtilty and deceit, and 


moſt commonly in ſuppreſſion of truth and rigbt. 3. By falſe in- 
ventions, and ſowing of calumniations, rumors, and reports, 
whereby diſcord and diſquiet may grow between neighbours. 
1. . 368. 1 
b. 368. 4 


E 


Barratry. 


II. How puniſbed. 


By the ſtatute of 34 Ed. 3. c. 1. The juſtices of the peace ſhall 
have power to reſtrain all barrators, and to purſue, arreſt, take, 
and chaſtiſe them, according to their treſpaſs or effence. 

And altho' this ſtatute doth not create the offence, but ſuppoſes 
it at common law, and only appoints the paniſhment, yet an in- 
dictment of barratry, concluding againſt the form of the Ratute, 
is holden to be good, and agreeable to many precedents. Co. 
Eliz. 148. 1 Haw, 244. | | I 
But it hath. been reſolved, that ſuch indictment is not good, 
without alfo concluding againſt the peace; for this. is an eflential 
part of it, as being an offence by the common law. 1 Haw. 244. 

And it hath been holden, that an indictment of this kind may 
be good, without alledging the offence at any certain place; be- 
cauſe from the nature of. the thing, conſiſting of the repetition of 
ſeveral acts, it muſt be intended to have happened in ſeveral places; 
for which cauſe it is ſaid, that a trial ought to bè by a jury from 
the body of the county. 1 Haw. 244. ” | 

Which caſe, and that of a common ſcold, ſeem to be the only 
offences for which a general indictment will lie, without ſhewing 
any of the particular facts in the indictment; for barratry is an 
offence of a complicated nature, conſiſting in the repetition of di- 
vers acts in diſturbance of the peace, and it would be too prolix 
to enumerate them in the indictment; and therefore experience 
hath ſettled it to be ſufficient to charge a man generally as a com- 
mon barrator, and before the time to give the defendant a note 
of the particular matters which are intended to be proved againſt 
him; for otherwiſe it will be impoſſible to prepare a defence againſt 
ſo general and uncertain a charge, which may be proved by ſuch 
a multiplicity of different inſtances ; and therefore the court gene- 


rally will not ſuffer the proſecution to go on in the trial of the in- 


ditment, without ſuch note being given to the defendant. 1 Haæv. 
244. 2 Haw. 226, 7. Tn „ 

As to the kind and manner of puniſhment, it is faid, that if the 
offender be a common perſon, he ſhall be fined and impriſoned, 
and bound to his good behaviour; and if he be of any pròfeſſion 
relating to the law, that he ought alſo to be farther puniſhed, by 
being diſabled to practice for the future. 1 Haw. 244. 

Warrant for a barrato r.. 


- " * OY % 4 * 
» * 1 * 


Weſtmorland. J To the conſtable of 


YET HEREAS complaint upon oath hath been made unte me 
| — one of his majeſiy's juſtices of the peace in an 
for the faid county,” that” A. O. of ———— 71 he aid 7 
jeman, on the mmm day of in the === year of the 
e 14 reign 
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120 Baſtards. 
reign of and on divers other days and times as avell le. 2. ! 
fore as afterwards, at = aforeſaid in the county aforeſaid, | are bc 
and at divers other places within the county aforeſaid, was and yet huſban 
is a common barrator, and daily difturber of the peace of our ſove. the ki 
reign lord the king, and alſo a common brawler, wrangler, fgbter, mitted 
| ſeandalizer, and ſower of ſeditions, fuits, and diſcords between hit paren! 
neighbours, and other the liege people and ſubjects of our ſaid ſowe. | years 
reign lord the king, to the great damage and diſturbance of the ſaid albeit 
liege people and ſubjefts of our ſaid lord the king, and againſt the in a n 
peace of our ſuid lord the king, and to the evil example of all other; ful ag 
in the like caſe offending : Theſe are therefore to command you forth. 
with to bring the ſaid A. O. before me to anſuver unto the ſaid 
complaint, and to find ſureties for his perſonal appearance at the next 
general quarter ſeſſions of the peace to be holden for the ſaid county, 
then and there to anſwer unto an indidment on the behalf of our 
faid ſovereign lord the king to be preferred againſt him for the ſaid 
offences. Hereof fail not upon the peril that jhall enſue thereon. 
Given under my band and ſeal the day of ————, 2 
Baſtards. 
Concerning the ſettlement of baſtard children, 
. 0 See title Pooꝛ. 
J. Who ſhall be deemed a baſtard. 
L. Securing the reputed father till the filiation ſhall 
Be made. 8 . 
TIT. Order of filiation, and appealing therefrom. 
V. Puniſhment of the mother and reputed father. 
V. Mother or reputed father running away. 
VI. Murdering a baſtard child. 
VII. Capacity of a baſtard child as to inheritance.” 
J. Who Pall be deemed a baſtard. 
Meaning of the 1. HE word baftard ſeemeth to have been brought unto or 
word baſtard, | us by the Saxons; and to be compounded of Ca,, vile ſt: 
or ignoble, and fart, or feeort ſignifying a riſe or original. By le 
the common people in the north (amongſt whom is preſerved much b. 
of the ancient Saxon) it is ſtill pronounced baftart, denoting a . © 
perſon ſprung from a vile or ſpurious origin; even as an uþ- th 
3 is a perſon ſuddenly riſen from a mean extraction in ge- , 


2. Lord 
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2. Lord Coke ſays, We term all by the name of baſtards that Baſtard born in 
ire born out of lawful marriage. By the common law, if the Lwful marge. 
huſband be within the four ſeas, that is, within the juriſdiction of 
the king of England, if the wife hath iſſue, no proof is to be ad- 
mitted to prove the child a baſtard, unleſs the huſband hath an ap- 
parent impoſſibility of procreation, as if the huſband be but eight- 

. years old, or under the age of procreation, ſuch iſſue is baſtard, 
albeit he be born within marriage. But if the iſſue be born with- 
in a month, or a day, after marriage, between parties of full law- 
ful age, the child is legitimate. 1 fl. 244. | 4. 
M. 6 G. 2. Lomax and Holmden. In ejectment the queſtion on 

a trial at bar was, whether the leſſor was ſon and heir of Caleb 
Lomax, eſquire, deceaſed ; which depended on the queſtion of his 
mother's marriage. And that being fully proved, and evidence 
given of the huſband's being frequently at London, where the mo- 
ther lived, ſo that acceſs muſt be preſumed ; the defendants were 
admitted to give evidence of his inability from a bad habit of body. 
But their evidence not going to an 7mpo//eb:lity, but an improbability 
only; that was not thought ſufficient, and there was a verdict for 

the plaintiff. Strange 940. | | 

And it is ſaid, that formerly if the huſband was within the four 
ſeas, no proof of non- acceſi to his wife was admitted, but the child 
was deemed to be his; but as this notion was built on no rational 
foundation, it is now intirely departed from; and though the huſ- 
band and wife are both in England, if there is ſufficient proof that 

| he had no acceſs to her, the child will be a baſtard. And this was 
n. determined, in the cafe of Pendrell and Pendrell, M. 5 G. 2. 
which was an iſſue out of chancery, to try whether the plaintiff 

was the heir at law of one T7 homas Pendrell. It was agreed, that 

the plaintiff's father and mother were married, and cobabited for 

ſome months; that they parted, ſhe ſtay ing in London, and he go- 
il ing into Szafforg/oire ; that at the end of three years the plaintiff 
was born. And there being ſome doubt upon the evidence, whe- 

ther the huſband had not been in London within the laſt year, it was 

ſent to be tried. And the plaintiff reſted at firſt upon the pre- 

| ſumpijon of law in favour of legitimacy, which was encountered 
; by ſtrong evidence of no acceſs. And it was agreed by court and 
counſel, on the trial at Guilaball before Lord Ch. J. Raymond, 
that the old doctrine of being within the four ſeas was not to take 
place, but the jury were at liberty to conſider of the point of ac- 
ceſs, which they did, and found againſt the plaintiff. And the 
court of chancery acquieſced in the determination. Strange 925. 


—_— 
— 
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Andr. 9. | | : | 

7. 10G. 2. K and the Inhabitants of Bedall in Jork/oire, An 

to order was made upon one Moor, as the putative father of two ba- 
le ſtards,. born of the body of Elizabeth the wife of Richard Sbarp- 
y if; : in which it is ſtated, that for ſeven. years before, the huſband 
ch had had no acceſs to her, ſhe having never ſeen or heard of him all 
a | that time, and not knowing whether he was alive or dead; which 

p- the juſtices adjudge to be true, and that Moor is the father of them, 
o- and order him to provide accordingly. Upon appeal to the ſeſſions, 


the caſe is ſtated with ſome variation : that in 1728, ſhe was _ 
h | | = 
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ried to Sharglsſe, then a ſoldier in Mallins's troop, in a barn, by x 
| Perſon not in the habit of a clergyman ; that there had been no 


acces for ſeven years: but it appearing by a certificate from the 
commiſſary general's office, and from the evidence of Simon Clark. 
ſan, that ove Richard Sharp! f, who he was told was formerly in 
Mullins's traop, was muſtered as a private gentleman in the third 
troop of horſe guards, from June 25. 1733. to Feb. 23. 1736. 
though Cler4ſcx ſaid he could not take upon him to ſwear that it 
was the ſame Richard Sharplsfs pretended to be married as afore. 
ſaid ; upon this ſuppoſition of the huſband's being alive, the ſeſ. 
Gong were of opinion, the children were not baſtards, and reverſed 
the order of the two juſtices. And now upon debate, the order 
of ſeſſions was quaſhed, and the order of two juſtices confirmed: 
for it being ſtated in both orders, that there was no acceſs, accord. 


ing to the caſe of Penarcil and Pendrell, it was immaterial whether 


the huſband was alive or not. Strange 1076. wry 

And, M. 10 V. K and Asberton. The cafe was, a feme co- 
vert, during the abſence of her huſband at Cadiz, was brought to 
bed of a baſtard; and her buſband was not in England from the 
time of her conception, till ſhe was brought to bed. The queſtion 
was, whether this child was a baſtard, eſpecially within the word, 
of the ſtatute of the 18 Eliæ. (hereafter following) which ſaith, 
ebildren begotten and born out of lauful matrimony ; which cannot 
be ſaid of this caſe, the mother being married at the time of the 
birth of the ehild; and if ſuch a-mother ſhould kill ſuch a child, 
ſhe could not be guilty of murder within the ſtatute of the 21 F. 
c. 27. But by the court; He is a baſtard who is begotten and born 
of a feme covert, whilſt the huſband is beyond the four feas. And 
in a real action, if general baſtardy was pleaded, the-biſhop ought 
to certify ſuch a one a baſtard. And where a man is baſtard, he is 


ſuch to all purpoſes, and why not within the 18 EI. For though 


How far the 
wife's oath ſhall 
be admitted i 
ſuch caſe. 


the ſtatute of 21 J. is a penal law, yet the act of 18 El. is a re- 
medial law. L. Raym. 305, 396. 1 | | 
3. But this non acceſs of the huſband ought to be proved other- 
wile than upon the wife's oath; as in the following caſe: M. 
8 GE. 2 K. and Reading. The defendant Reading was adjudged 
by an order of baſtardy, to be the putative father of a baſlard- 
child, begotten of the wife of one Almont of Sherborn. The 
{aid woman, on the appeal, gave evidence, that the ſaid Reading 
had carnal knowledge of her body in or about Aagiſt 1732, and 
ſeveral times fince; and that her huſband had no acceſs to her 
from May 1731, to the time of her examination in that court, 
being the 3d of O#. 1733. and that the ſaid Reading was the fa- 
ther of the ſaid child. And the queſtion on removal of the ſame 
into the king's bench was, whether the wife in this caſe could be 
admitted as an evidence- for or againſt her huſband, and- to ba- 
ſtardize her awn child. And the whole eourt were of opinion, 
that the wife could be a witneſs to no other fact but that of incon- 

tinence, and that this ſhe muſt be admitted to be a witneſs to from 
the neceſſity of the thing; but not to the abſence of her huſband, 
which might properly be proved by other witneſſes ; and likened 
it to the caſe of hue and cry, where the perſon robbed m_ 


Go, Ja. 541. 


and {ball in either of ſuch caſes, in an examination { A) to be taken 


| Baſtards, 
be admitted a witneſs of the fact of robbery, but not to prove any 


ather matter relating thereto, as in what hundred the place was, 
and the like, becauſe that may be proved by others. 58%. C. 


J. 2. 175. | 
But 15 the caſe of K. and Bedall abovementioned, The order 


iting, that on the examination of the mother, and an other proof, 


it appeared, that her huſband had no acceſs to her, was held to be 


; for there the woman's oath is not ſet forth as the only 
evidence, but other proof, which muſt be intended legal proof. 
Andr. 8. 


4. M. 5 An. St. George's and St. Margaret's Weſtminſter. Child born 62 - 


ring a divorce. 


Where a woman is ſeparated from her huſband by a divorce 4 
nenſa & thoro, the children ſhe has during the ſeparation are ba- 
ſtards; for a due obedience to the ſentence ſhall be intended, un- 
leſs the contrary be ſnewed: but if a huſband and wife, without 
ſentence, do part and live ſeparate, the children ſhall be taken to 
be legitimate, and ſo deemed: till the contrary be proved, for ac- 
ceſs ſhall be intended. But if a fpecial verdict find the man had 
no acceſs, it is a baſtard ; and ſo was the opinion of Lord Halc, 
in the caſe of Dickens and Collins. - 1 Saik. 123. | 


5. The law hath appointed no exact certain time, for the birth "dow having a 
child after her 
kuiband's death. 


of legitimate iſſue, by the widow after the death of her huſband. 
1 Danv. 726. | Tu | 

Þy 2 cop and Boautrell. The queſtion was, whether, the 
woman being delivered of a child forty weeks and nine days after 
the death of her huſband, ſuch child ſhould be deemed a baſtard. 
And it was proved, that her deceaſed huſband's father did much 
abuſe her, and cauſed her to lie in the ftreets ; and three phyſi- 
cians (two of them being doctors of phyfick) made oath, that the 
child came in time convenient to be the child of the party who 
died ; and that the uſual time for a woman to go with child, is 


nine months and ten days, to wit, ſolar months, at thirty days to 


the month, and not lunar months; and that by reaſon of the want 
of ſtrength in the woman or the child, or by reaſon of ill uſage, 
ſhe might be a longer time, viz. to the end of ten months or 
more. And the phyſicians further affirmed, that a perfect birth 
may be at ſeven months, according to the ſtrength of the mother 
or child, which is as long before the time of the proper birth. 
And by the ſame reaſon it may be as long deferred by accident, 
which is commonly occaſioned by infirmities of the body, or paſ- 
ſions of the mind. And the child was adjudged to be legitimate. 


II. Securing the reputed father till the filiation ſhall be 
| a” made. gs, | 


| By the 6 G. a c. 31. If any fingle woman ſhall be 3 of 


a baſtard child," which ſpall be chargeable, or likely to become 


chargeable, to any pariſh or. extraparochial place; or ſhall declare 


her ſelf to be with child, and. that ſuch child is likely to be born 
a baſtard, and to be chargeable ta any pariſh or extraparachial place, 
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in writing, upon oath, before one juſtice of the county, tity, or toaun 


corporate, where fuch pariſh cr place ſhall lie, charge any perſon 
avith having gotten her with child, it ſpall be lawful for ſuh 


Juſtice, upon application made to him by the overſeers of the poor of 


ſuch pariſh, or one of them, or by any ſubſtantial houſholder of ſuch 


extraparochial place, to iſſue out his warrant (B) for the imme- 


diate apprebenaing ſuch perſon ſo charged as aforeſaid, and for 
bringing him before ſuch juſlice, or before any other of his majeſty; 
Juſtices of the peace of ſuch county, city, or town corporate: And the 
Juſtice before whom ſuch perſon ſhall be brought, ſhall commit (C] 
him to the common gaol or houſe of correction, unleſi he ſhall give 
ſecurity (D) to indemnify ſuch pariſh or place, or fhall enter into a 
recognizance (E) with juſficient ſurety, upon condition to appear at 
the next general quarter ſaſſions, or general ſeſſions, of the peace, 
to be holden for ſuch county or liberty, and to abide and perform 
fuch order or orders as fhall be made, in purſuance of an att paſſed 
in the 18th year of the reign of her late mij y queen Eliſabeth, 


$ 1. | 
Que out his «varrant for the immediate apprebending] If the con- 


ſtable, having a warrant to apprehend the reputed father, ſhall 
willingly or negligently ſuffer him to eſcape; he may be bound 


over to the ſeſſions, and there indifted, fined, and impriſoned : 
and under the influence thereof be.compelled to make ſatisfaction 
to the proſecutors. | 


The next general quarter ſ. on-] Here is no power to bind the 
man but to the next ſeſſions, which often happeneth before the 
child is born: What ſhall be done with him at ſuch ſeſſions is not 
very clear ; for he is only bound to abide ſuch order as ſhall then 
and there be made by the 18 EI. which ſuppoſeth the child to bz 
then born. Perhaps the ſeſſions, upon application of the overſeers, 
may bind him again till the next ſeſſions, eſpecially if the mother 
ſnall come to make oath before them; but if the mother be lying 


in, and cannot come, it is to be conſidered, whether her examina- 


tion taken before the firſt juſtice, being proved before them, ſhall 
be a ſufficient ground for them to proceed upon ; or whether the 
firſt juſtice, .upon. the application and examination already made 
before him, may bind him again to the next ſeſſions. At leaſt, it 


' {eemeth, that the juſtice cannot bind him generally at the firſt, 


unto the ſeſſions which ſhall happen next after the child ſhall be 
born; for that ſuch binding is not warranted by the ſtatute. 


Eliſabeth] This ſtatute recites the name of queen Eliſabeth with 
20 /; whereas the ſtatutes themſelves of that queen's reign do al- 
ways exhibit her name with a z. Which is noted here only, as 
not exactly agreeable to that preciſion which ordinarily is required 
in reciting acts of parliament in caſes penal. 


And if ſuch woman fhall die, or be married, before ſbe jhall be 


delivered, or miſcarry of ſuch child, or ſhall appear not to have been 


exith child at the time of her examination, ſuch perſon ſhall be diſ. 
charged from his recog1izance at the next ſeſſions, or immediately 
FR releaſed 


ncerning baſtards begotten and bern out of lawful matrimony. 
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releaſed out of cuſtody by æuarrant of one juſtice reſiding in or near 


the limits where juch pariſh or place ſhall lie. ſ. 2. 


And on application made by any ſuch perſon, wvho ſhall be commit- 
ted ta any gaal or houſe correction, or by any perſon on his bebalf, 
to any juſtice reſiding in or near the limits where ſuch pariſh or place 


| ſhall lie; ſuch juflice ſpall ſummon the everſeers of ſuch pariſh, or 


one or more ſubſtantial houſhelders of ſuch extrapas ochial place, to 
appear before him at a time and place to be mentioned in ſuch ſum- 
mons, to P cauſe why ſuch perſon ſhould not be diſcharged : And 
if no order ſhall appear to have betn made, in purſuance of the 18th 
of Ef. within fix weeks after ſuch woman ſhall have been deli- 
wered, ſuch juſtice may diſcharge him from his impriſonment. 1. 3. 

But it Gall not be lawful for any juſtice, to fend for any woman, 
before ſhe ſhall be delivered, and one month after, in order to her 
being examined concerning her pregnancy; or to compel any Woman, 
before ſhe ſpall be delivered, to anſwer any queſtions relating to ver 
pregnancy. 1. 4. | | 

To compel any woman] M. 11 G. X. and Chandler. Indiftment 
for ſecreting a woman big with an illegitimate child, ſo that ſhe 
could not be had to give evidence about the father. The defen- 
dant demurred. And by the court, Judgment muſt be given for 
the defendant, for the child cannot be illegitimate before it is born, 
there being always a poſſibility that it may be born in lawful wed- 
lock. And by this act the woman is not to be compelled. Scr. 612. 
L. Raym. 1368. A | 


II. Order of filiation, and appealing therefrom. 


In treating hereof, I will fir{t ſet forth the ſtatutes, whereon 
the order is to be framed ; then will inſert the approved form of an 
order of baſtardy, together with the adjudged caſes upon the ſe- 
veral parts thereof ; and laſt of all, will conſider certain other re- 
m_"_— upon the ſaid ſtatutes, not relating to the form of ſuch 
order. 5 5 

The ſtatutes are theſe : 

By the 18 EJ. c. 3. it is enacted as follows; Concerning baſtards 
bepu'ten and born out of lawful matrimony, the ſaid baſtards bring 
ww (ft to be kept at the charges of the pariſh where they be born. 
to the great burden of the ſame pariſh, and to the evil example and 
encouragement of lewd life, it is enacted, that two juſtices (1 Q. 
in or next unto the limits <vhere the pariſh church is, within which 
pariſb Juch baſtard ſhall be born, upon examination of the cauſe and 
arcumſtance (F), ſhall and may by their diſcretion, take order (G) 
a; well for the puniſhment of the mother and reputed father, as ala 
for the better relief of ſuch pariſh, in part or in all; and fall ard 
may, by like diſcretion, take order for the keeging of every (uch ba- 


Fard child, by charging ſuch mother or reputed father, with the 


payment of money weekly, or other ſuſtentation for the relief of ſuch 
child, in ſuch wiſe as they ſpall think meet and convenient: And if 
after the ſame order by them ſubſcribed under their hands, the mother 
or reputed father, upon notice thereof, ſhall not for their part obſerve 
and perform the ſaid order, that then every ſuch party ſo making de- 
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Baſtards. 
fault in mt performing the ſaid order, to be committed to aun] 
the common gaol, there to remain without batl or mainpriſe, exc 
he or foe ſhall put in ſufficient ſurety (H) to perform the ſaid order, 
or elſe perſonally to appear at the next general ſoffrons of the prace, 
to be holden in that county where ſuch order ſhall be talen; and 20% 
to abide ſuch order, as the ſaid jnſtices, or the more part of them, 
then and there ſhall take in that behalf (if they then and there ſhall 
rake any); and that if at the ſaid ſaſfons, the ſaid juſtices ſhall 
tale no other order, then to abide ani perform the order before made, 
as is aboweſaid. | 

And by 3 Car. c. 4. All juſtices of the peace within their fi. 
vera limits and precinds, and in their ſeveral ſeſſions, may db and 
execute all things concerning the flatute of 18 El. that by the juſtice 
in their ſeveral counties are by the ſaid flatute limited to be done, 
Er. | 


Upon which ſtatutes, the form of an order of ba- 
ſtardy may be to this effect: x 


Weſtmorland. HE order of J. P. and K. P. gſpuires, tw 

: | of his majcſty's guftices of the peace in and for 
the ſaid connty, one <vheresf is of the quorum, and both reſiding 
ſin, or] next. unto the limits of the pariſh church within the parijh 
6 in the ſaid county, made the day of in the 
year concerning a (male) brſtard child, lately born 
in the pariſh of ———— afarcſaid, of the bedy of A. M. fingl: 
Woman : 

Whereas it hath appeared unto us the ſaid juſtices, as well upon 
the complaint of the churchwardens and overſeers of the poor of th! 
faid pariſh of as upon the oath of the ſaid A. M. that 
fe the ſaid A. M. on the diy of — now Iaft half, 
vas delivered of a (male) baſtard child at in the ſaid pariſh 
of in the ſaid county, and that the ſaid baſtard child ir 
now chargeable to the ſaid pariſh of and likely ſo to conti- 
nue; and further, that A. F. of in the ſaid county, yeo- 
man, did beget the ſaid baſtard child on the body of her the ſaid 
A.M. And whereas the ſaid A. F. hath appeared before us, in 
Purſuance of our ſummons for that purpoſe, but hath not ſptwid any 
Sufficient cauſe why he the ſaid A. F. fall not be the reputed father 
of the ſaid baſtard child: [Or, And wherens it hath been duly 
proved to us upon oath, that the ſaid A. F. hath been duly ſummoned 


to appear before us the ſaid juſtices, tn the end ave might examint 


into the cauſe and circumſtance of thy premiſſes ; and whereas he tht 
faid A. F. hath neglected to appear before us, according to ſuch ſum- 
mons :) We therefore upen examination of the cauſe and circumjiance 
of the premiſſes, as well upon the vath of the ſaid A. M. as other- 
viſe, do hereby adjudge him the aid A. F. to be the reputed father 
cf the ſaid baſtard child. | | 
And thereupon wwe do order, os avell for the better relief of the 
ſaid pariſh of as for the ſuſtentation and relief of the ſaid 
baſtard child, that the ſuid A. F. jhall and do forthwith, upon no- 


tice 
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tice of this our order, pay or cauſe to be paid to the ſaid church- 
cbardins and overſeers of the poor of the ſaid pariſh of e 
to. ſome. or one of them, the ſum of for and tawards the 
hing-in of the ſaid A. M. and the maintenance of the: ſaid baſtard 
child, to the time of making this our order. HIT 
And wwe do alſo hereby further order, that the ſaid A. F. foal 
likewiſe pay or cauſe to be paid, to the churchwardens and overſeers 
of the poor of the ſaid pariſh for the time being, er to 
ſome or one of them, the ſum of — weekly and every week 
from this preſent time, for and towards the keeping, ſuſtentation, 
and maintenance of the faid baſtard child, for and during fo long 
time, as the ſaid baflard child ſhall be chargeable. to the ſaid pariſh 


0 


And wwe de further order, that the ſaid A. M. ball alſo pay or 
cauſe to be paid to the ſaid churchwardens and overſeers of the poor 
of the ſaid. pariſh F- for the time being, or to ſome or one 
of them, the fam of — avcekly and every week, fo long as the 
ſaid boftard child hall be chargeable to the ſaid pariſy 5 
in coſe jhe ſpall not nurſe and take care of the fuid child ber ſelf. | 

Given under our hands and ſeals the day and year firſt above 

auritten. | | EO * 


One whereof is of the quorum] Many orders formerly bave 
been quaſhed, for want of ſetting forth that one of the juſtices 
was of the guorum ; but now by the ftatute of 26 C. 2. c. 27. no 
order ſhall be quaſhed for that defect only. _ 0 


Whereas it hath appeared unto us] K. and Beard The exami- 
nation of the woman muſt be by two juſtices, as well as the or- 
dering part; for the examination is a judicial act, and ought to 
be by both; and it is not enough that one ſhould examine, and 
make report to the other; but if they are both preſerit, and one 
only examine, it is well enough, for it is in fact the examination 
of both. 2 Sal. 478. ; | 


As well upon the complaint of the charchwardens and over ſcers] 
An order made without the complaint of the pariſh off:cers, is not 
good. Black. 44. | ; 


As upon the oath of the ſaid A. M.] It ſeemeth, that the mother 
may be examined upon oath, concerning the reputed father, and 
of the time and other circumſtances ; for that in this caſe, the mat- 
ter, and the trial thereof, dependeth chiefly upon the examination 
and teſtimony of the mother. Dalt. c. 11. 


Was delivered of a (male) ba ſtard child] H. 8G. X. and Fug- 
land. An order was quaſhed, becauſe the ſex of the baſtard, or 
the name of it were not mentioned ; only, a certain baſtard child 
born of the body of ſuch a woman. Strange 503. | | 


- fr of in the ſaid pariſh of J M. 11 Au. Q. and 
Caſh, The order did not ſet forth that the child was born in the 
Pariſh ; and by the ſtatute the juſtices cannot make an order to 
compel a man to contribute towards the maintenance of a baſtard 
| | child, 
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child, but in caſe of that pariſh where the child was born: And 
quaſhed for this reaſon.” Ce of S. 59. | 

7. 7 G. K. and Butcher. Exception was taken to an order of 
baftardy, that it did not appear the child was born in the pariſh to 
which the relief is ordered; for it ran, Ve tæuo juſtices of the ho. 
rough of Lime Regis, re/iding within the limits <where the pariſß 
church is, within which pariſh the child was born — Which is 
only an averment, that the juflices reſided in that pariſh where the 
child was born, but that might not be the ſame pariſh ordered to 
be relieved. And for this fault the order was quaſhed. Srratge 
437. | 8 
E. 10 G. 2. K. and Greaves. The pariſh where the child i; 
born, is only to be indemnified ; and if the baſtard has acquired a 
ſettlement elſewhere, the father is then diſcharged. Nel/. Baft, 
And upon this head it is obſervable, that there is one caſe, which 
although it frequently happeneth, yet is not within the ſtatute; and 
that is, where a baſtard 's born in a pariſh where the mother hath 
no ſettlement. The child ſhall go with its mother for nurture, 
whilſt it is a nurſe child, to her place of ſettlement ; and tuch 
Place can have no remedy upon this ſtatute, for that the child was 
not born there. And it ſeemeth that the pariſh, where it wa 
born, ſhall not be liable to maintain it, until the child ſhall be lay. 
fully removed thither, as to its place of ſettlement. 

Upon which ground alſo, it ſeemeth not ſafe, to grant a certifi. 
cate with a woman with child of a baſtard, thereby indemnifying 
the pariſh where it ſhall be born, and promiſing to receive and 
provide for the baſtard child when it ſhall become chargeable. Fer 
the pariſh granting ſuch certificate, can have-no remedy againſt the 
mother or reputed father, but only the pariſh where the child was 
born; nor can that pariſh neither, becauſe it is indemnified. 


Chargeable to the ſaid pariſh] Order to provide for a baſtard 
child: Exception was taken, that the order doth not ſet forth that 
he is chargeable to the pariſh, or likely to be ſo. And quaſhed 
by the court. Comb. 32. 

But in K. and Matthews, H. 8 V Exception was taken, that 
the order doth not ſet forth that the child is likely to become 
chargeable : But this exception was over- ruled; for that it is ſelf 


evident, that every baſtard child is likely to become chargeable. 


2 Salk. 475, 6. | 


And further, that A. F. of ——= in the ſaid county, yeoman, did 
beget the ſaid boftard child] T. 2 G. 2. K. and Browne. Upon 
an order of baſtardy it was ſtated, that the huſband had been ab- 
ſent fix years, and that during his abſence the defendant had had 
carnal knowledge of the wife, and therefore they adjudge him to 
be the putative father. But by the court, This order muſt be 
quaſhed ; for his lying with her is not a ſufficient reaſon to infec 
him the father of this child : and though the juſtices need not ſhew 


the grounds they go upon, yet if they do, and it appears no ſuffi- | 


cient ground, their order will be bad. Strange 811. 


Sum- 
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Jummon] If the order do not ſet forth, that the defendant was 


duly ſummoned to appear, and for what cauſe, it ought to be 


quaſhed. K. and . Caſes in L. and E. 4. | 

7. 6876. 2. K. and Cotton. Motion for an information 
2gzinſt the defendant, who with another juſtice made an order of 
baſtardy upon one Fitzgerald, without ſummoning him to appear 
before them to make his defence: Upon appeal to the ſeſſions he 
Was acquitted, and put to great expences ; which it was inſiited 
was contrary to natural juſtice. By Mr. Juſtice Page; No man in 
an office can be ſuppoſed to be ſo ignorant, as not to know it is 


againſt natural juſtice, to convict a man without a ſummons ; the 


examination ought to be ſo made, that the truth may appear, and 
that muſt be by examining both ſides, otherwiſe it is partial; the 
ſcandal, the expence, and the diſorder in Mr. Fizzgerald"s family, 
are things that ought to be conſidered ; here was no taking by 
warrant, and therefore an action of falſe impriſonment would 
not lie; and this is the only method can be uſed, to puniſſi the 
juſtice. Mr. J. Probyn; The principal objection about a ſum- 
mons is right in law, and in reaſon ; poſlibly an action on the caſe 
might be framed ; there may poſſibly have been only an error in 
judgment, and it is hard to grant an information. Mr. J. Lee; If 
this was ſtrictly a conviction, againſt which no appeal lies, an in- 
formation ought to be granted; but he thought the matter was not 
ſo very ſtrong in the caſe of orders. And the rule was diſcharged. 
Se. C. V. 1. 179. = | 80 

E. 8 G. 2. K. v. Taylor and Neale. Motion in the king's bench 


for an information againſt the defendants, two juſtices of Devon- 


ire, for making an order on one Nicholas Mould, adjudging him 
to be the putative father of a baſtard child, without ſummoning 
him, and alſo for refuſing to hear his witneſſes. On ſhewing 
cauſe, it appeared that he was ſummoned by a third juſtice, which 
the court held to be ſufficient ; but that the defendant not appear- 
ing himſelf, the juſtices would not hear his witneſſes. And by the 
court, ſuppoſing the man was ſummoned, and did not appear, the 


jaſtices are not then bound to hear any evidence for him; and this 


court will not hear any evidence in behalf of a perſon, wha 


| ſhould attend here, and does not, Sy. C. J. 2. 192. 


Do hereby adjudge) T. 4 An. Q. and Weſton. The great objec- 
tion which ſtuck long with the court, was, that it was ſaid in the 
order, we the faid juſtices db adjudge, inſtead of h adjudge z 
and after the caſe had depended two terms, and been ſeveral times 
ſtirred, the court for that exception, the laſt day of the term, 
quaſhed the order. L. Raym. 1198. 5 

And afterwards, H. 4 An. The ſame juſtices made another or- 
der, with the very ſame fault in it, viz. dh adjudge; and upon a 
ctrti;rari, that was quaſhed. . L. Raym. 1198. Ji 


Hajudge the ſaid A. F. to be the reputed father] E. 20 C. 2. 
K. and Perkaſſe. An order was quaſhed, becauſe there was no 
adjudication, that the perſon againſt whom the complaint was 
made, was the reputed father. 2 Sid. 363, oy 4.4 


Wer K A. 90. 
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H. 9. 2. X. and Jentins. Motion to quſh an order of tuo 
juſtices, whereby they adjudge, that ſuch a perſon is nor the puta. 
tive father of a- baftard child, and therefore they diſcharge him; 
and the rather, becauſe in fuch a caſe the pariſh cannot appeal, 
becauſe an appeal is only, when the party refuſes to give ſecurity 
to come to ſeſſions. And by the whole court, the two juſtices 
have no ſuch authority ; for their whole power depends -on the 
ſtatute of 18 El. and that is only to take order for puniſhment of 
the parties, and for relief of the pariſh; and this order is for neither 
the one nor the other. S/. C. V. 2. 161. Strange 1050. 

The ſum of — for. and towards the Jying-in] M. 12 41. 
2. and Odam. Order for maintenance of a; baſtard child, was ex. 
cepted to, becauſe the defendant is upon fight of the order to pay 

J. in groſs; and after that, ſo much weekly. And by the court; 

By the ſtatute the juſtices are to take order for relief of the pariſh, 
and keeping of the child, by payment of money weekly, or other 
fuſtentation ; and this may, be only indemnifying the pariſh for 
money laid out before the reputed facher was found. 1 Sa/k. 124. 


be ſum of — aveekly] E. 20 C. 2. X. and Perkaſſe. It 
was moved in the court of king's bench, to quaſh an order for 
maintau. 'ng' a baſtard child made at the quarter ſeſſions, and the 
exception as, becauſe it was unreaſonable, in reſpe&t of the 
ſmallneſs of We ſum; namely, but 24. a week for the mainte- 
nance of the child: And the court were of opinion that it ſhould 
be quaſhed, unleſs cauſe ſhewn ; and they ſaid, that altho' none 
bat the juſtices could declare the father, yet if they were unrea- 
ſonable in the ſum, the court might judge of that. 2 Sid. 363. 
During fo long time as the ſaid baſtard child ſpall be chargeable) 
Z. 9 K and Barebater, Order to pay ſo much money by the 
week, till the child ſhall be fourteen years of age, is naught ; for 
the juſtices have no p6wer but to indemnify the pariſh ; and that 
is only to oblige him to maintain the child, as long as it is or may 
be chargeable. 1 Sa/#. 121. 2 Salk. 478. 85 | 
An order that the putative father ſhould pay ſo much a week, 
until it ſhould be able to get its living by working, was quaſhed; 
it ſhould have been for fo long time, as the child ſhall be charge 
. too | | 
M. 16. 2. K. and Strees. An order of baſtardy was made, 
to, pay ſo much weekly, till che child was nine years old, if it 
thould ſo long live. And by the court, It is a good order, for we 
cannot intend it able to provide for it ſelf ſooner. Strange 788. 
But then it may be bound an apprentice into another pariſh before 
that age, and having gained. a ſettlement in ſuch other pariſh, the 
effect of the order ſhould then ceaſe. Therefore it is beſt in this 
and all ſuch like cafes to hold to the ſtatute : and the ſtatute here 
only gives power to the juſtices 720 take order for the relief of the 
pariſo wherg the child ſhall be born. 35 55 
7.9. Browne's caſe. The juſtices cannot order a ſum, for 
phtting"out the child an apprentice. Comb. 448. | 
But in che caſe of K. and Blackwell, NM. 4G. 


The order was, 


that the reputed father ſhall pay to the churchwardens ſo much 
2 - * 27 ; , weekly 
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weekly from the time of the birtii of the child, until he ſhall, at- 
tain the age of 12 heat, if he ſhall ſo Jong continue chargeable ; 
and when he ſhall attain the age of 12 years, to pay 4 7. to put 
him out apprentice, and this was held good. The ſame re olved, 
Caſes in L. and E. 85. And H. 2G, K. and Stone. Nel/. Baſt. 

But it ſeemeth not neceſſary to incumber the order, therewith ; 
for it may be the ſame thing if the pariſh bind him out, and pay 


| the money; for until ſuch ſum ſhall be run off by the weekly pay- 


ments, ſo long the child continues chargeable.  _ - 8 
But after all, ſo far as theſe errors above rehearſed ſhall affęct 
only the form of the order, and not the merits thereof ; the ſame 
may be amended at the ſeſſions, by the 5 G. 2. c. 19. before the 
appeal ſhall be proceeded upon, and then the court ſhall go upon 
the merits. „ EEE iN og tz 


HAVING thus diftinaly conſidered the form of an order 
of baſtardy as eſtabliſhed upon the ſtatutes aforegoing, I proceed 
to ſome other reſolutions upon the ſaid ſtatutes, concerning divers 
matters not relating to the form of ſuch order: Which are theſe. 
1. In what time the order ſhall be made. 2. Whether the juſtices 


1 


can order ſecurity to be given to perform their order. 3. To 


what ſeſſions the appeal againſt the order ſhall be. 4. Wnecher 
the ſcſſions can proceed originally in the caſe of baſtardy. 5. Whe⸗ 
ther on appeal it is neceſſary that the reputed father ſha:l be preſent 
in court. 6. In what caſe the order of the ſeſſions ſhall be final. 
7. In what manner the ſeſſions ſhall inforce their own order, 
8. What ſhall be done if the two next juſtices cannot agree. 


g. What ſecurity ſhall. be requiſite to indemnify the pariſh, to pre- 


vent any order from being made. 


' (1) In what time the order Gall be made. There is no time li- 
mited by the ſtatute, in which the order ſhall Be made; ſo that it 
may be made at any time after the birth of the child. —_ -* 
And in the caſe of K. and Miles, M. 1 G. On motion to quaſſi 
an order of baſtardy, it was reſolved, that if the father run away, 
and return, tho* 14 years after, yet an order to fix the child on 
him is good; for there is no ſtatute of limitation in theſe caſes. 
9%. C. V. 1. 77. bh 2 1 5 of de er 
But by the aforeſaid ſtatute of 6 G. 2. if the reputed father is 
in priſon, and no order ſhall be made in fix weeks after the birth 
of the child, he may in ſuch caſe be diſcharged from his impri- 
ſonment; but the order nevertheleſs made upon him afterwards, 


will be good. TE 


(2) Whether the juſtices can order ſecurity to be given to perform 
their order. E. 2 An. D. and Cha ffey. Exception was taken, that 
the order was, that the defendant ſhould give ſecurity for payment 
of the ſum by them impoſed” for the maintenance of the child; 


when it did not appear, that the defendant had diſobeyed the or- 


der in point of payment. And for this reaſon, the order was 

quaſhed as to that part. L. Raym. 858. 3 Salk. 66. | 
And with this all the other reſolutions do agree. T. 11 An. 

2, and Clopg. 4 C. K. and Buckle. T. 8& 9G. 2. K. and 

Meſenger. Nelſ. Ba. | 
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And fo are the words of the ſtatute; wiz. if the party ali t 
perform the ſaid order, he ſhall then (ſo making default) be com- 
mitted, unleſs he ſhall put in ſurety to perform the ſame, or to 
appear at the ſeſſions. 
And therefore that part of the form of an order, which gi. 
recteth ſuch ſecurity to be given, and which runs thro” almoſt all 
the books, ſeems to be not good. | 
And here then will be a gap left open, by a defect in the law, 
for the reputed father to run away, and (if he leave no effects) to 
avoid the future payments, by obeying the order for the preſent, 
in paying off ſo far as ſhall be then due; for here ſeemeth to be 
no power to compel ſecurity to be given for the future, unleſs only 
in the caſe of diſobedience. wal E h 

(3) To what font the appeal againſt the order ſhall be, The 
ſtature directs, that the appeal ſhall be 70 the next general ſiſſion 
of the peace to be holden in that county, where ſuch order ſhall be 


taken. 


Next general ſeſſions] That is to ſay, The next general ſeſſions 


after notice of ſuch order. 3 Keb. 551. 


General ſeſſions] T. 10 V. K. and Shaw. An order was made 
by two juſtices, adjudging Shaw to be the reputed father of a ba- 
ftard; whereupon he appealed to the next garter ſeſſions after no- 
tice ; where the order of the two juſtices was diſcharged : And 
now it was moved to quaſh the order of ſeſſions, becauſe by the 
ſtatute the appeal muſt be to the next general ſeſſions, and there 
might have been a general ſeſſions before the general quarter ſeſ- 
ſions, as in London and Middigſex, where there are four general 
ſeſſions in the year, beſides the quarter ſeſſions. And quaſhed for 
this fault. 2 Sali. 482. | 9 | 


Do be holden in that county] It was moved to quaſh an order, 
for that it was at the ſeſſions of the peace in the county aforeſaid, 
and did not ſay for the county; but this was overruled, for that 
there is not ſo much ſtrictneſs required in orders, as there is in in- 
dictments. 1 Ventr. 37. 6 | 

To which may be added alſo, that this is according to the words 
heme: = Ip 


In that county where ſuch order ſhall be taken) T. 15 C. 2. K. and 
Corftan. Reſolved, that this ſhall be intended of the next ſeſſions 
of that part of the county, where it was made, and not at the 
next ſeſſions in the county at large; for that would be miſchievous 
in many counties, where there are ſeveral ſeſſions in diſtintt parts 
of the county, 1 Sid. 149. a | 
(4) Phether the ſaſſions can proceed originally in the caſe of ba- 
Hardy. It hath been much diſputed, whether the ſeſſions may make 


an origina} order, in the caſe of baſtardy, by the ſtatute of the 


3 Car. c. 4. in like manner as the two juſtices may do by the 
18 El. If a conjecture may be allowed, after ſo long a ſpace of 
time from the making of the ſaid acts, and after the opinions of 
fo many leatned men thereupon, it ſhonld be this: In the firſt 


Place, as to thoſe who hold the negative, namely, that the fel- 


ſons 


". 4 
- 


Baſtards. 
{ons cannot proceed originally upon the ſaid ſtatute of 3 Car. it is 
clearly obſervable, albeit their opinion may be trye, that it _ 
upon a falſe foundation, namely, upon a ſuppoſition that the fai 
ſtatute of 3 Car. is expired; which is none other than a palpable 
overſight committed by one author, and followed by others with- 
out examination (a thing not unuſual in this kind of learning]. 


Soppoſing therefore that the ſtatute of the 3 Car. is of force, let 


us put the caſe, that the ſeſſions may proceed originally thereupon, 
in like manner as the two juſtices may do by the 18 E7. then there 
will appear this difficulty upon the face of it, that after the ſeſſions 


| ſhall have made ſuch order, if the party ſhall make default in the 


performance thereof, then (according to the directions of the faid 
ſtatute of 18 El.) the party ſo making default ſhall put in ſurety to 
rform the ſaid order, or elſe perſonally to appear at the next ſeſ- 
ſons, to abide ſuch order as ſhall there be made in the premiſles, 
or ſhall be committed for his refuſal. Which implies an appeal 
from one ſeſſions to another; a thing which is unknown to our 
Jaws, an appeal always ſuppoſing a removing the cauſe from an 
inferior to an higher juriſdiction, and not from the ſame court to 
the ſame court. Now the obvious reſolution of the matter per- 
haps may be this; the ſtatute of the 18 EI. which was a tempo- 
rary act, doth require, that if the party ſhall make default in per- 
formance of the order of the two juſtices, they ſhall commit him to 
gaol, unleſs he ſhall put in ſurety to perform the ſaid order, or 
elſe perſonally to appear at the next leftone, and to abide ſuch or; 
der as the juſtices there ſhall take in that behalf (if they then and 
there ſhall take any) and that if at the ſaid ſeſſions, they ſhall take 
uo other order, then to perform the ſuid order before mace ; without 
any ſpecial power given to the ſeſſions, either by that act, or | 
any other, to take any order therein at all. Then comes the ſta- 
tute of 3 Car. c. 4. which enaQteth, that the ſaid ſtatute of 18 El. 
ſhall be continued, together with this ſupplementary clauſe, that 


the juſtices in ſeſſions may do and execute all things cenciraing the faif = 
flatute of 18 El. that by the juſtices in the ſeveral countirs ur. by 


the ſaid ftatute limited to be dine. And then the whole taken to- 
gether will amount to no more than this ; that the two jultices out 
of ſeſſions ſhall take order for the puniſhment of the mother and 
reputed father, and for the relief of the pariſh, and that if upon 
appeal the matter ſhall come before the ſeſſions, the ſeſſions Full 


have power to determine thereupon, and to take ſuch order there- 
in, as the two juſtices may do out of ſeſſions. | TD 


— 


80 that upon this ſuppoſition, the ſtatute of the 3 Car. doth not 
give the ſeſſions a power to proceed originally, and fo deprive the 
party of the benefit of an appeal, but only explains the power in- 
tended by the 18 El. of the ſeſſions upon an appeal to hear and 
determine the ſame. OS - MC pt 

and nothing is more frequent, in the like caſes, than for an 
act continuing a former act, to add an explanatory clauſe of ſome 
doubrful part of ſuch former act; of which we have an inftance 
at hand in this very ſame ſtatute of 3 Car. c. 4. which, conti- 
nuing the ſtatute of the 43 El. concerning the power given to 


the overſeers to bind out poor children apprentices, adds this ex- 
WE K 3 planatorỹx 
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Planatory clanſe, wiz. that all perſons to whom the overſeers ſhall 

ind ſuch poor children apprentices, may take and receive them as 
W 5 4 
15) Whether en appeal it is neceſſary that the reputed father ſhall 

Be preſent in court, H, 8 . K. and Matthews. The court will not 

al. an 157 of baſtardy, unleſs the reputed father be preſent in 

r | 

And te fest , that if the cauſe ſhall go egainſt him, he 


- 


ma) be proceeded againſt, in caſe of contempt or diſobedience, 
_ ;.(6) In wphat cafe the order of the f ons ſhall be final. M. 13 C. 


. apd Tenant. Theè order of two juſtices being quaſhed upon the 


merits by the ſeſſions on an appeal, the defendant is thereby legally 
acquitted, and canngt be drawn in queſtion again for the ſame fad. 
Eier 1423, 4 Strange 216. 


f the two next Juſtices make an order, and the party appeals 


— 


1 


order, any other ſeſſions cannot order any thing contrary thereto, 
for the order upon the appeal is 'fval. Cro. Car. 341, 350, 
Piles eaſe. 

F. 16G. 2. K. and Arundell. Two juſtices make an order, that 
the defendant ſhall pay a ſum in groſs, and alſo 25. a week ſo 


Jong as the child, ſhall be chargeable. The party appeals to the 


ſeflions, who confirm the order. At a ſubſequent ſeſſions, the 
father of the baſtard deſired to have the keeping of it, and that 
the payment of the 25. a week ſhould ceaſe ; which the ſecond 
* ons ordered: Motion was made to quaſh this laſt order of 
Tellions, becauſe im this eaſe they had no juriſdiction. And the 
coürt held, that the ſecond ſeſſions had no authority to order the 
TubtraQtion of the 25. a week; and the order was quaſhed, be- 
cauſe it was made out of time (being three years after the appeal), 
and therefore the juſtices had no juriſdiction. SJ; C. V. 1. 234. 
(7) In what manner the ſoſſions ſhall inforce their own order, 
T. 4 Ar. 2. and en The caſs was, Nen had appealed 
the ſeſſions, where the order was confirmed, and he committed for 
not paying the money ordered: And exception was taken, that the 
ſeſſions ſhould have proceeded againſt him upon his recognizance. 
And by Holt Ch. J. If they proceed on the 18 EI. the ſeſſions 
hath no. power to commit, but to proceed on his recognizance ; 
but 1 on the 3 C. the ſeſſions may commit as the two juſtices 
might have done, that is, unleſs the party put in ſecurity to per- 
Form the order, or to appear at the next ſeſſions. 1 Sali. 122. 
Note; This caſe goes upon the ſappoſition that the ſeſſions may 
rose originally on the ſtatute of 3 C. c. 4. and thereupon in- 
erreth the ky 


ather, in caſe of diſobedience to the order of ſeflions, ſeemeth to 
de not difficult; if he is bound over to abide the order of the 
effions, his recognizance may be 'eſtreated ;'if he hath not been 
boung. over, he may be indicted, fined, and impriſoned for the 
LALLY 2 = 


(8) What 


8 Bert 8 and they alter, or diſcharge, or confirm that 


ſurdity abovementioned, of appealing from one ſeſ- 
e another. But the method of proceeding againſt the reputed 


#2 


Baſtards. 


(3). What foall be done if the two next. juſtices cannot agree. In 
this matter the ſtatute of 18 EJ. is different from moſt other ſta- 
tutes; for generally where power is given to two juſtices, the ſta- 
tutes expreſs that two or more juſtices may do ſuch a thing; but 


here the ſtatute ſaith only, that two Juſtices, dwelling in or next 


unto the pariſh, ſhall have power to take order therein. And Mr. 
Dalton makes a quezre,' what ſhall be done, if the two next juſtices 
cannot agree in the order, or ſhall make no order: And this caſe, 
tho! likely enough to happen ſometimes, hath not yet been deter- 
mined. If they will not proceed at all, there ſeemeth to be no 


doubt, but that they may be compelled by a mandamus ; and if 


they cannot agree, yet ſtil it ſeemeth, that they may in like man- 
ner be compelled, for till that is done, they have taken no order 
for the relief of the pariſh, which the ſtatute requires that they 


hall do. But whether, if one of the next juſtices ſhall refuſe, 


5 
| 


and another not the next ſhall or may a& in ſuch caſe, doth not ap- 
to have been adjudged. | | 


9) What ſecurity ſhall be. requiſite to indemnify the pari, to 
prevent any order from being made. E. 11 An. Q. and Smith. If 


the father will take the child (and the mother is willing to part 


with it, being a nurſe child) he muſt do it at firſt ; and by ſuffer- 
ing the order to be made, it ſhall be deemed a refuſal in law: be- 
ſides, he ſhall not then be ſuffered ; he may ſell it, or make away 
with it, as too often happens. Caf. of S. 64. t 

Whether a bond or other ſecurity ought to be made to the 
churchwardens and overſeers and their ſucceſſors, or to their exe- 
cutors or adminiſtrators, hath been queſtioned ; concerning which, 
the author of the readings upon the ſtatutes ſaith thus? Thoſe 


- gentlemen who have taken upon them, to direct the officers, io 


have ſuch bonds or other ſecurities made to them and their ſucceſ- 


ſors, would do well to conſider, whether the churchwardens and 


overſeers are ſuch a corporation as can purchaſe, ſue and be ſued, 


And whether bonds, being things in action, it may not be difficult. 


for the ſucceſſors of the churchwardens and overſeers, to whom 
they were made, to maintain an action, on a bond made to their 
predeceſſors. Tis true, churchwardens may maintain an action 
for the goods of their church. But they are not ſuch a corpora- 
tion, as can take or purchaſe lands, or take ſecurities for the uſe 
of their church, except in London. And it never was pretended, 


that the churchwardens and overſeers of the poor are a corpora- 


tion in any reſpect, in relation to the poor, and conſequently, can 
neither ſue nor be ſued as ſuch. Read. Baſe. h 


And indeed, upon the*whole;' the taking of a bond in any kind 


ſeemeth not ſo convenient for the pariſh, às an order made by the 


Juſtices; becauſe the ſuing upon a bond is both tedious and ex- 
penſive, whereas the courſe of carrying of an order into execu- 


tion is very ſhort and eaſy. But then, on the other hand, a bond 
will bind a man's executors; but the order of the juſtices being 
obligatory only upon the man himſelf, when he dies, the order 
dieth with him. baer 19380) een | (9347 oY 
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IV, Puniſbment of the mother and reputed father, 


By the 18 El. e. 3. Concerning baſtards being left to be lept a 
the charges of the pariſh where born, to the great burden theref, 
end to the evil example and encouragement of lewd life, it is enafted, 
that the tao next juſtices ſhall take order therein, as well fer the 
puniſoment of the mother and reputed father, as for the relief of the 


. a | 

And by 7 J. e. 4. Every lewd woman which ſhall have any ba. 
Hard which may be chargeable to the pariſh, the juſtices of the peace 
Hall commit ſuch lewd woman to the bouſe of correct ion, there to by 
puniſhed and ſet on wark, during the term of one whole year; and if 
foe foal eftfoons offend again, then to be committed to the ſaid houſe 
of correction as aforeſaid, and there to remain, until foe can put in 
goed ſuretics for her gocd behaviour, not to offend ſo again. 1. 7. 


For the puniſhment of the mot ber and reputed father] That is, 
by corpora! puniſhment : But a woman ſhall not be puniſhed both 
by corporal puniſhment, and by being ſent to the houſe of cor- 


rection, for that no one ought to be puniſhed twice for one and the 
ſame offence. Dali. c. 11. 1155 


Baſtard which may be chargeable} It ſeemeth by theſe wordt, 
that ſuch a woman ſhall not be ſent to the houſe of correction, 
until after the child be born, and that it be living; for it muſt be 
{uch a child as may be chargeable to the pariſh. Dale. c. 11. 
And if ſhe will diſcharge the pariſh of keeping the baſtard, ſhe 
cannot be puniſhed by this ſtatute of 7 F | 

But nevertheleſs ſhe may be puniſhed (Lord Ge ſays) by the 
ſtatute of 18 El. 2 Inf. 733. 5 

Which opinion ſeems juſtly queſtionable : for the preamble of 
the ſaid act of 18 E/. (as hath been rehearſed) ſeemeth to reftrain 

the juriſdiction of the juſtices to the parents of ſuch baſtard chil- 
dren only as may be chargeable. 
| But the proper puniſhment in ſuch caſe, ſeems to be by preſent- 
ment in the ſpiritual court. | 


The juſtices of the peace ſball commit] It ſeemeth that ſuch com- 
mitment ought to be by two juſtices at the leaſt ; and by comparing 
the two ſtatutes together, it ſeemeth fitteſt for the two next juſtices 
authorized by the 18 FI. Dalt. e. 11, 


Shall commit ſuch lewd woman] But ſuch puniſhment ſhall not 
be, until after that the woman is delivered of her child; neither 
are the juſtices to meddle with the woman, until the child be born, 
and ſhe ſtrong again. Dale. c. 11. OY e 

Alfa it ſeemeth, that ſuch baſtard child is not to be ſent with 
the mother ta the houſe of correction, but rather that the child 
ſhould remain in the town where; it was barn (or ſettled with tbe 
mother) and there to- he relięved by the work of the mother, or 
by relief from the reputed father; and yet the common opiniqn 


and practice is otherwiſe, vix, to ſend the child with the mother 


to 


Q => rere. 
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Baſtards. ä 
he houſe of correction; and this may alſo ſeem reaſonable, 
way the child ſucketh on the mother. De/?. c. 11. 


= with her; and if ſhe will not, then to ſend it to its lawful place of 
Ped, ſettlement. 8 | | | 
the Then to be committed to the ſaid houſe correction as aforeſaid] 
the Which words do imply that he ſhall not be puniſhed as for a fe- 
} cond offence, unleſs ſhe hath been committed and puniſhed in the 
” houſe of correction for the firſt, | | 
: A ' 
7 J. Mother or reputed father running away. 
” Whereas the putative fathers and lewd mothers of baſtard chil- 
den run away out of the pariſh and ſometimes out of the county, and 
| have the baftard children upon the charge of the pariſs where they 
is, are born, altho' they have eſtates ſufficient to diſcharge the pariſh; 
th it hall be lawful for the churchwardens and overſeers of ſuch pariſs 
or- aubere any baftard child all be born, to take and ſeize Jo much of 
he the goods, and receive ſo much of the annual rents of the lands of 
fuch putative father or leaud mother, as fhall be ordered by am taus 
ds, 1#ftices, towards the diſcharge of the pariſh, to be confirmed at the 
n, ſeſfions, for the bringing up and providing for ſuch baſtard child; 
be and thereupon the fe ions may make an order for the churchawardens 
or overſeers of ſuch pariſh, to aipeſe of the goods by ſale or ather- 
he wiſe, or ſo much of them for the purpoſes aforeſaid, as the court 
| hall think fit, and to receive the rents and profits of the lands, or 
he fo MEE them as ſhall be ſo ordered by the ſeffiow. 13 & 14 C. 2. 
C. 12. 1.10, 8 FR, | 
of E. 2 * ©. and Cha ey. Order to the churchwardens and 
in overſeers, to ſeize of the putative father's goods, what they ſhould 
il. judge proper for ſecuring of the pariſh, quaſhed ; for that it ſhould 
| de, what the juſtices think proper, and not what the churchwar- 
t. dens and overſeers think proper. L. Raym. 8 58. 
— VI. Murdering a baſtard child. 
8 | 8 
| 1. By the 21 J. c. 27. F any woman be delivered of any iſſur Concrating the 
bs of her body, ad 3 2. being born alive, ſpould * ceath of a lafauy 
laws of this realm be a baſtard, and ſhe endeavour privately, either child. 
ot by drowning, or ſecret burying thereof, or any other ways, eit lber by 
er ber ſelf, or the procuring of others, fo to conceal the death thereof, 
D, & that it may not come 40 light, whether it were born alive or not, 
* but be concealed, ſhe ſhall ſuffer death as in coſe of murder, except 
: en prove by one witneſs at the leaſt, that the thild was born 
e And it hath been adjudged, that in order to convict a woman by 
Ir force of this ſtatute, there is no need that the indiment be drawn 
n ſpecially, or conclude againſt the form of the ſtatute ; for the ſta- 
r tute doth not make a new offence, but only make ſuch conceal- 
* 


But it ſeemeth much the beſt, to commit the mother only, and 
not the child, but leave it to her choice whether ſhe will take it 


ment an undeniable evidence of murder, 2 Hav. 438. 


Alſo, | 


—— — pg IS A — — 
R — 2 — er I * . 
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Giving 2 potion 
to cauſe abortion · deſtroy the child within her, and ſhe take it, and it works ſo 


Baſtards, 

Alfo, it hath been agreed, that where a woman appears to hart 
endeavoured to conceal the death of ſuch child within the ſtatute, 
there is no need of any proof that the child was born alive, or 
that there were any ſigns of hurt upon the body, but it ſhall be 
undeniably taken that the child was born alive, and murdered by 
the mother. 2 Haw. 438. 

But it hath been * that where a woman lay in a chan. 
ber by her ſelf, and went to bed without pain, and waked in the 


night, and knocked for help but could get none, and was delivered 
of a child, and put it in a trunk, and did not diſcover it till the 


following night, yet ſhe was — within the ſtatute, becauſe ſhe 
knocked for help. 2 Haw. 438 

Alſo, it hath been agreed, that if a woman confeſs her ſelf 
with child beforehand, and afterwards be ſurprized and delivered, 


no body being with her, ſhe is not within the ſtatute, becauſe there 


was no intent of concealment, and therefore in ſuch caſes it mul: 
appear by ſigns of hurt upon the body, or ſome other way, that 
the child was born alive. 2 Haw. 


2. If a woman be with child, 2 any gives her a potion to 


ſtrongly that it kills her, this is murder; for it was not given to 
cure her of a diſeaſe, but unlawfully to deſtroy her child within 
ber; and therefore he that gives her a potion to this end, mult 
take the hazard, and if it kak the mother, it is murder. 1 H. K. 
29, 30. 

f If a woman be quick or great with child, if ſhe take, or an- 
other give her any potion to make an abortion, or if a man ſtrike 
her, whereby the child within her is killed, tho? it be a great 
crime, yet it is not murder nor manſlaughter by the law of Eng · 
land, becauſe it is not yet ia rerum natura, nor can it legally be 
known, whether it were killed or not: So it is, if after tuch 
child were born alive, and after die of the ſtroke given to the mo- 
ther, this is not homicide. 1 H. H. 433. 


But if a man procure a woman with child to deſtroy her i in- - 


fant when born, and the child is born, and the woman in purſu- 
ance of that procurement kill the infant ; this is murder in the mo- 
ther, and the procurer is acceſlary, 1 H. H. 433. 


VI. Capacity of a baſtard child as to inheritance. 


A baſtard can have no name of reputation as ſoon as he is born; 
but after he is born, and hath gained by time a name by reputa- 


tion, he may purchaſe by his reputed name, to him and to his | 
| Heirs; tho? he can have no heirs but of his body. 1 Dhfl.3. 


6 Co. 65. 

A baſtard is terminus a quo; he is the firſt of his family, for he 
hath no relation of which the law takes any notice ; but this mult 
be underſtood as to civil purpoſes, for there is a relation as to mo- 


ral purpoſes, therefore he cannot marry his own OR, or Wer, 
or the like. 3 Salk, 66. 


| 1 Volun- 


Baſtards. 


3 Voluntar y examination of a woman with child 


of a baſtard; by 6G. 2. c. 31. 


Weſtmorland. HE woluntary examination of A. M. of 3 


| in the ſaid county, ſinglewoman, taken on oath, 
before me ene of his majeſiy's juſtices of the peace in and for 
the ſaid county, this TE, i | 
Who ſaith, that ſhe is now with child, and that the ſaid child is 
likely to be born a baſtard, and ta be chargeable to the pariſh of 


ii the ſaid county, and that A. F. of — in the ſaid 
county, vveaver, IS the father of the ſaid child, on, 
| The mark of 


Taken and ſigned the day and year : + A. M. 


abovewritten, before me 


. 


Note; Theſe ſame forms will ſerve, with a very little variation, 
ofter the birth of the child, | 


B. Warrant for apprehending the reputed father, 
E before the birth; on 6 G. 2. c. 31. 


* 
AE -: 


4 


Weſtmorland. 1 To the conſtable of 


7 HERE AS A.M. of - in the ſaid county, ſingleavo- 
W man, hath by ber voluntary examination taken in writing 
upon oath, before me — one of his majeſty's juſtices of the peace 
in and for the ſaid county, this preſent day declared herſelf to be 
with child, and that the ſaid child is likely to be born a baſtard, 
and to be chargeable to the pariſh of — in the ſaid county, 
and that A. F. of —— in the ſaid county, weaver, is the father 
of the ſaid child; And whereas O. P. one of the overſeers of the 
poor of the pariſh of - aforeſaid, in order to indemnify the ſaid 
pariſh in the premiſes, hath applied to me to iffſue my warrant for 
the apprebending of the ſaid A. F. I do therefore hereby command 
you, immediately to apprehend the ſaid A. F. and to bring bim befaxe 
me or ſome other of his majeſtys guftices of the peace for the ſaid 
county, to find ſecurity to indemnify the ſaid pariſh of ———— er elſe 
to find ſufficient ſurety for his appearance at the next general quar- 
ter ſeſſions [or, next general ſeſſions] of the peace to be holden for the 
faid county, then and there to abide and perform ſuch order or orders 
as ſhall be made, in purſuance of an act paſſed in the eighteenth 
year of the reign of her late majeſiy queen Elizabeth, concerning 
baſtards begotten and Born out of lawful matrimony, Given under 
my hand and ſeal, the day of &c. | 


1 40 


Baſtards. 


C. Commitment thereupon; by the 6 G. 2. e. 31. 


( To the conſtable of — in the ſaid county, 
Weſtmorland. 4 and to the keeper of the houſe of correction (or, 
common gaol] at — in the ſaid county, 


HEREAS A.M. 7 finglewoman, in hey oy. 
luntary examination taken in writing and upon oath, the 
day of now laft paſt, before me ————_ 
one of his majefly's juſtices of the peace in and for the ſaid county, 
hath declared herſelf to be with child, and that the ſaid chill i; 
likely to be born a baſtard, and to be chargeable to the ſaid parifþ 
of and hath charged A. F. of gentleman, 
with hating gotten her with child of the ſaid child; And awheren 
the ſaid A. F. being now perſonally preſent before me, being broaght 
by my warrant, upon application for that purpoſe to me made, by 
O. P. one of the overſeers of the poor of the ſaid pariſh, hath re. 
Fuſed to give fecurity to indemnify the hid pariſh, and hath alſo re. 
Fuſed to enter into a recognizance with ſufficient ſurety, upon condi- 
tion to appear at the next general quarter ſeſſions [or, next general 
ont] of the peace to be holden for the ſaid county, aud to abide 
and perform ſuch order or orders as ſhall be made in purſuance 


* 


of an af paſſed in the eighteenth year of the reign of her late 
majefly queen Elizabeth, concerning baſtards begotten and born out 


of lawful matrimony : 'Theſe are therefore to command you the ſuid 
eonflable, to take and convey the ſaid A. F. to the hauſe of cor. 
ro290 at in the ſaid county, and to deliver him to the 
&eeper thereof, together awith this warrant. And I de berely com: 
mand you the ſaid keeper of the ſaid houſe correction, to rice 
the ſaid A. F. into your cuftady in the ſaid houſe of correction, 
and bim there ſafely to keep, until he ſhall give ſuch ſecurity, or 
enter into ſuch recognizance as aforeſaid, or . otherwiſe lawfully 
eeliugred from thence, Given under my hand ang feal the ——— 


day of &c. 


D. Bond to indemnify the pariſh. 


13 all e by theft een that we A. F. of —— 


in the county of 
yeoman, ave beld and firmly bound unto — 
2s overſeers of the poor of the pariſh of 
faid county (in truft for the pariſhioners of the ſaid pariſe ) in —— 
found: of good and lawful money of Great Britain, to be paid to the 
Said aer their certain attorney, their executors, adminiſtra- 
gors, or an: To which payment well and truly to be made, We 
bind our ſelves, and each of us, jointly and feverally, and cur and 
each and of our heirs, executors, and adminiſtrators, firmly ty 
thefe preſents ; Sealed with our ſeals, and dated the ay 
— i the year of the reign of our fovercign lord Gm 
| | | i 


gentleman, and A.S. of 
churchevardens, 


inthe 


taken 
4 5 5 ; 
1125 
born a 
and b. 
If the 
either 
time 
nify 4 
and o- 
ſuc 
riſbis 
10 ⁰ 
mani 


| jeſly's juftices of the peace in and for the ſaid county of 


Baſtards. 


the ſecond, of Great Britain, F rance, and Ireland, king, defender 
of the faith, and fo forth, and in the year of our lord a 

The condition of this obligation is ſuch, that whereas A. M. of 
—nnn—n— finglewoman, hath in ard by ber voluntary examinatien, 
taten in writing and upon oath, before. one of his mæ- 
de- 
lared that foe is with child, and that the ſaid child is likely to be 
born a baſtard, and to be chargeable to the ſaid pariſh of 
and that the abowebounden A. F. is the father of the ſaid child; 
If therefore the ſaid A. F. and A. S. or either of them, their or 
tither of their heirs, executors, or adminiflrators, do and ſhall from 
tine to time, and at all times hereafter, fully and clearly ind:m- 
nify and ſave harmleſs, as well the above named churchwardens 
and overſeer's of the poor of the ſaid pariſp of « | and their 
ſucceſſors for the time being, as alſo all and fingular the other pa- 
riſbieners and inhabitants of the ſaid pariſh of ewhich 
mw are, or bereafter ſhall be for the time being, of and from all 
manner of cofts, taxes, rates, aſſeſſments, and charges whatſoever, 


| fir or by reaſon of the birth, education, and maintenance of the ſaid 
child, and of and from all actions, ſuits, troubles and other charges 


and demands <vhatſaever, touching or concerning the ſame, that then 
this preſent obligation ta be vid, otherwiſe of force, 


Signed, ſealed, and delivered (having been | A. F 
* 


lr duly ſtamped) in the preſence of 8. 


E. Condition of a recognizance for the father to 
appear at ſeſſions; on 6 G. 2. c. 31. 


HE condition of this recognizance is ſuch, that if the ſaid 

A. F. do and ſhall appear at the next general quarter 
ſeſions [or, the next general ſeſſions] of the peace to be holden for 
the ſaid county, and hall then and there abide and perform ſuch or- 
der or orders as ſhall be made in purſuance of an act paſſed in the 
tighteenth year of the reign of her late majeſty queen Elizabeth, con- 
cerning baſtards begotten and born out of lawful matrimony, upon the 


- complaint of the churchwarden: and overſeers of the poor of the 


pariſh of in the ſaid county, for begetting a child on the 
body of A. M. [pb er Thich child is likely to be born a ba- 
flard, and to be chargeable to the ſaid pariſh of Then this 


IF it is after the birth, then ſay, For begetting a baſtard child, 
born in the pariſh of in the ſaid county, on the body of A. M. 
ſingl-wwoman, avhich child is now chargeable [or, likely to be charge- 
able] to the ſuid pariſh r Then this recopyizance to be void. 


 recopnizance to be void, otherwiſe of force. h 


F. Warrant 


142 Baſtards. 
F. Warrant of the two next juſtices, for the REY 
ther, with a ſummons for the reputed father, 
to make the order of filiation and mainte- 
nance z on the 18 El. c. 3. 


Weſtmorland. 0 To the conſtable of ——, 
| HE RE As information hath been made unto u. 
| two of his majeſly*s juſtices of the peace in and for the ſail 
1 county, one whereof is of the Quorum, and both of us reſiding next 
nunto the limits of the pariſb church within the pariſh of in 

the ſaid county, as well upon the complaint of the churchwarden; 
and overſeers of the poor of the ſaid pariſh, as on the oath of A. M. 
4 | finglewoman, that on the — day of —— lf 
_ paſt, foe the ſaid A. M. was delivered of a ( male, baſtard child at 
1 in the ſaid pariſh, and that A. F. of in the ſaid 
county, taylor, is the father of the ſaid baſtard child, and that the 

faid baſtard child is now living, and chargeable [or, likely to be 
| chargeable) to the ſaid pariſh of ——— Theſe are therefore to 
| command you to bring the ſaid A. M. before us, at the houſe of 
| | . 


in in the ſaid county, on the day 
of = at the hour of in the afternoon of the ſame day, 
to be by us further examined, touching the premiſſes ; And that you 
give notice thereof, unto the ſaid A. F. that he may likewiſe be at 
the time and place afcrejaid, to make his laauful defence: To the 
end that upon the examination of the conf and circumſtance, wwe may 
tate ſuch order therein, as to right doth.appertain. And achat yu 
Hall do in the execution hereof, you are to make known unto us at 


day of &C. 


6. Order of filiation md maintenance, for the rea- 
ſons there ſpecified, is inſerted in the body 
of the title aforegoing. 1 


— — — -. —ꝛ— —-— ä — —— T—ͤ—ͤ—„——ö .. — ͤ 2 — T — 
” : 


H. Condition of a recognizance to appear at the 
ſeſſions, after the order not performed; on 
18 El. Co 3. 1 5 


| — two of his majefly's juſtices of the peace for the 
| faid county, one whereof is of the Quorum, and both of us reſiding 
[in, or] next unto the limits of the pariſh church within the pariſs 
of in the ſaid county, A. F. of 


taylor, is adjudged to be the reputed father of a baſtard child born 
lately of the body of A. M. of = fnglewwoman, at ——— 11 


the 


the time and place aforeſaid. Given under our hands and feals the | 


| "HEREAS by an order under the band; and ſal; of us 


in the ſaid county, 


the fats 
therein 
erfarm 
f The 
abovebe 
perſorial 


in and 


| as ſhall 


if any. 


then m6 


| perform 


WLAnce 


the lan 
{and of 
winds c 
of the 
the ſea 
aunuall 
or bent 
ſame, 
Out C01 
ſtarr or 
on com 
lummo 
Warran 
vided 
half to 
ſtreſs ; 

correct 


| lecond 


the ſaid par iſp of + [ And then ſet forth what was ordered 

| therein further] And whereas the ſaid A. F. hath not obſerved nor 
J- erformed the ſaid order; | 

T, The condition therefore of this recognizance is ſuch, that if the 


e- above bound A. F. ſhall obſerve and perform the ſaid order, or ſhall 


perſutally appear at the next general ſeſſions of the peace, to be holden 


'n and for the ſaid county, and ſhall then and there abide ſuch order 
| as ſhall be then made by the court, conceruing the ſaid baſtard child. 
if any ſuch order Mall be then made; and if no ſuch order ſpall be 
then made or taken by the ſaid court, if the ſaid A. F. do and ſhall 
| perform the order already by us made as aforeſaid : Then this recog- 

nizance to be void. | | TY | 


Battery. See Aſſault, 
Bawdy houles. See Lewdnels. 

Beer. See Exciſe. 

Behaviour. See Surety, 


Went. 


HERE As on the north weſt coaſts of England, and eſpe- 

W cially in the county of Lancaſter, the ſea is bounded, and 
the lands are prevented from being overflowed, by large hills, the 
and of which is ſo looſe, that in dry weather it is thrown by the 
winds on the adjacent lands, to the damage thereof, and the danger 
of the inhabitants, who are expoſed thereby to the inundation of 
the ſea; to prevent which, the land owners are at great charges 
ainually to plant and maintain a ſort of ruſh or ſhrub called ſtarr 
or bent; but many diſorderly perſons pluck up and carry away the 
lame, to make matts and bruſhes : Therefore if any perſon, with- 


out conſent of the owner, ſhall cut, pull up, or carry away any 
ſtarr or bent off the ſaid hills on the north weſt coaſts of England, 


on complaint thereof on oath to one juſtice, the offender ſhall be 

the ſummoned, and on default of appearing, the juſtice ſhall iſſue his 
on warrant to apprehend and bring him before him; and being con- 
' vided on oath of one witneſs, or confeſſion, he ſhall forfeit 20 5. 
half to the informer, and half to the owner of the bent, by di- 


5 ſtreſs; and for want of ſufficient diſtreſs, to be ſent to the houſe of 
the correction for three months, to be kept to hard labour; and for a 
FI ſecond offence, to be committed to the houſe of correction for one 
710 Jar, to be whipt and kept to hard labour. | 
„ And if any ſtarr or bent ſhall be found within five miles of tbe 
Ra ind and hills, the perſons convicted of having the ſame in cuſtody 
7 all lorfeit 205, in like manner, and for want of ſufficient diſtreſa 


the ſhall 
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| 

) 

| 

: 

| 
| 

| 
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4 

; 


Black act. 


hall ſuffer three months impriſonment, and hard labour in the 
houſe of correction. 


But this ſhall not reſtrain any perſons from the exerciſe of ary 


ancient preſcriptive right, to cut ſtarr or bent on the ſea coaſts in 
the county of Cumberland. 15 & 16G. 2. c. 33. J 6, 7, 8. 


0 — . * th. 


— 


2 


2 
* 


* 


Bigamp. 


S Bigamy in our law ſeems for the moſt part to be uſed tg 
A fignify the having of two wives ſucceſſively one after the 


other, I ſhall take the liberty to transfer the offence which is com- 
monly treated of under this title unto the title Polygamy, which 


ſignifies more properly the having two or more wives or huſband 
at the ſame time. | ' 


Black act. 
N order to avoid repeating the ſame regulations ſo many times 
over, as the offences hereunder mentioned are treated of un- 
der their reſpective titles in the different parts of this book; it i 
tuought proper, to inſert here at large, the whole law relating to 
them all together, and to refer from thence to this title for the 
knowledge of the ſeveral particulars. _ 5 
By the 9G. c. 22. (commonly called the Black ac) the which 
is required to be read at every ſeſſions and leet ; and by the 
6G. 2. c. 37. and the 10 G. 2. c. 32. which are incorporated 
with the Black act, and therewith have continuance (by 24 C. 2. 
c. 57.) to Sep. 1. 1757, Sc. and by the 27 G. 2. c. 15. ta 
acted as followeth: 
If any perſon or perſons, being armed with ſwords, fire arm, 
or other offenſive weapons, and having his or their faces blacked, 
or being otherwiſe diſguiſed, ſhall (1) appear in any foreſt, chaſe, 


park, paddock, or grounds incloſed with any wall, pale, or other 


fence, wherein any deer have been or ſhall be uſually kept, ot 
(2) in any warren or place where hares or conies have been t 
ſhall be uſually kept, or (3) in any high road, open heath, com- 
mon, or down ; or (4) ſhall unlawfully and wilfully hunt, wound, 
kill, deſtroy, or ſteal any red or fallow deer; or (5) unlawfully 
rob any warren or place where conies or hares are uſually kept: 
or (6) _ unlawfully ſteal or take away any fiſh out of any ret 
or pond : | | 


3 | Ot 


the 


any 
zu 


or cannel coal: 


goods. 


Black act. | 
"Or if any perſon or perſons Ctbat is, whether armed and Ai 
guiſed or not ) ſhall (7) unlawfully and wilfully hunt, wound, kill, 


deſttoy, or ſteal any red or fallow deer, fed or kept in any places 


in any of the king's. foreſts or chaſes, which are or ſhall be in- 
cloſed with pales, rails, or other fences; or in any park, pad- 
dock, or grounds incloſed, where deer have been or ſhall be uſu- 
ally kept; or (8) ſhall unlawfully and maliciouſly break down the 
head or mound of any fiſh pond, whereby the fiſh ſhall be loſt or 
deſtroyed ; or (9) ſhall unlawfully and maliciouſly kill, maim, or 
wound any cattle ; or (10) cut down or otherwiſe deſtroy any trees 
planted in any avenue, or growing in any garden, orchard, oft 
plantation, for ornament, ſhelter, or profit; or (11) ſhall ſer fire 
to any houſe, barn, or outhouſe, or to any hovel, cock, mow, 
or ſtack of corn, ſtraw, hay, or wood; or (12) ſhall wilfully and 
maliciouſly ſhoot at any perſon in any dwelling houſe, or other 


place ; or (13) ſhall knowingly ſend any letter, without any name 
{ubſcribed thereto, or ſigned with a fictitious name, demanding 
"money, veniſon, or other valuable thing ; ſor threatening to Kill 


or murder any of his majeſty's ſubjects, or to burn their houſes, 
outhouſes, barns, ſtacks of corn or grain, hay or ſtraw ; 27 C. 2. 
c. 15.] or (14) ſhall forcibly reſcue any perſon being lawfully in 
cuſtody of any officer or other perſon, for any the ſaid offences; 
or (15) ſhall by gift or promiſe of money, or other reward, pro- 


cure any of his majeſty's ſubjects to join him or them in any ſuch 


unlawful act; or (16) ſhall unlawfully and maliciouſly break 
down, or cut down the bank of any river, or any ſea bank, 
whereby any lands ſhall be overflowed or damaged ; or (17) ſhall 
unlawfully and maliciouſly cut any hop binds growing on poles in 
any plantation of hops ; or (18) ſhall wilfully and maliciouſly ſet 
on fre, or cauſe to be ſet on fire, any mine, pit, or delph of coal 
Every perſon ſo offending, being thereof lawfully convicted (in 
any county in England) ſhall be adjudged guilty of felony, and 
ſhall ſuffer death as in caſes of felony, without benefit of clergy ; 
but not to work corruption of blood, nor forfeiture of lands or 
Note; I have added the words above (whether armed and diſ- 
guiſed or not) to obviate an error, as I take it, which runs thro? 
moſt of the boaks, in a very material part of this ſtatute. . They 
do ſuppoſe that a perſon muſt be armed and diſguiſed to commit 


any of the offences abovementioned, even the ſetiding of a threat- 
bing letter, or perſuading another to be an accomplice ; whereas 


it ſeemeth ſomewhat clear, that to be armed arid diſguiſed is only 
neceſſary to conſtitute any of the ſix firſt offences, and that any 
perſon whatſoever may be guilty of any. of the other following 
offences, whether armed and diſguiſed or not. 

And for the more eaſy and ſpeedy bringing the offenders to ju- 
ſlice, if any perſon ſhall be charged with being guilty of any the 
faid offences, before any two juſtices where the offence ſhall be 
committed, by information of one or more credible perſons on 
oath by them to be ſubſcribed, the ſaid juſtices ſhall forthwith cer- 


under their hands and ſeals, and return ſuch information to 
Vol. I, L one 


Black att. 


one of the principal ſecretaries of ſtate; who ſhall lay the ſame; 


as ſoon as conveniently may be, before the king in his privy eoun- 
cil: whereupon the king may make order in ſuch his council, re. 

uiring the offender to ſurrender himſelf in forty days, to any of 
& juſtices of the king's bench, or to any juſtice of ce, to 


the end that ke may be forthcoming to anſwer the ſaid offence ac- 
cording to due courſe of law; which order ſhall be printed and 
Publiſhed in the next gazette, and ſhall be forthwith tranſmitted 
to the ſheriff of the county where the offence was committed, and 


ſhall (in fix days after receipt thereof) be proclaimed by him or his 


* officers, between ten and two of the clock, in the market places, 


on the market days, of two market towns in the county, near 
the place where the offence was committed; and a true copy of 
ſuch order ſhall be affixed upon ſome publick place in ſuch mar- 


ket towns: And if ſuch offender ſhall not ſurrender himſelf pur- 


ſuant to ſuch order, he ſhall from the day appointed for his ſur. 
render, be adjudged convicted and attainted of felony, and ſhall 
ſuffer pains of death, as in caſe of a perſon convicted and attainted 
by verdi& and judgment of felony, without benefit of clergy, 
And the court of king's bench, or judges of aflize, on produc: 
to them ſuch order in council, under the ſeal of the ſaid council, 
may award execution accordingly. | | 

And if any perſon, after the time appointed for ſurrender ſhall 
be expired, ſhall conceal, aid, abet, or ſuecour ſuch offender, 
knowing him to have been ſo charged, and to have been required 
to ſurrender himſelf by ſuch order, and ſhall be lawfully con- 
viel thereof; he ſhall be guilty of felony without benefit of 

ergy. 5 | 

But this ſhall not hinder any judge, juſtice of the peace, magi- 
ſtrate, officer, or miniſter of juſtice, from apprehending and {e- 
curing ſuch offender, by the ordinary courſe of law: And if ne 
be taken and ſecured before the time of ſurrender, he ſhall nave 


his trial by due courſe of law. 
And the inhabitants of the hundred ſhall make ſatisfaction (not 


exceeding 200 /.) for the damages ſuſtained by the killing or maim- 
ing of cattle; cutting down or deſtroying trees; ſetting fire to 
any houſe, barn, or outhouſe, hovel, cock, mow, or ſtack of 
corn, ſtraw, hay, or wood; breaking or cutting down the bank 
of any river, or any ſea bank, whereby any lands ſhall be over- 
flowed or damaged ; cutting hop-binds growing on poles 1n any 


plantation of hops; ſetting on fire, or cauſing to be ſet on fire, 


any mine, pit, or delph of coal or cannel coal ; the ſame to be 


rateably taxed and levied, as in caſes of robbery by the ſtatute of 
A | | 


But no perſon ſhall be inabled to recover damages, unleſs he 


ſhall by himſelf or ſervant, in two days after the damage dons 


give notive of the offence unto ſome of the inhabitants of ſome 


town, village, or hamlet near to the place where the fact Was 
committed; and ſhall, in four days after ſuch notice, give in his 


examination on oath, or the examination on oath of his ſervant 


who had the care of the ſame, before a juſtice inhabiting in of 


near the hundred, whether he knows the perſon or perſons that 
oy e committed 


- 
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Black lead. 


committed the fact, or any of them; and if upon ſuch examina- 
tion it be confeſſed, that the examinant knows the ſaid perſons ot 
any of them, then ſuch perſon confeſſing ſhall be bound by recog- 
pizarice to proſecute the offender by indictment or otherwiſe ac- 
cording to law. | | 


And if an offender be apprehended and lawfully convicted, in 


| - fix months after the offence committed, the hundred ſhall not be 


liable. | 

And the action ſhall not be commenced but within one year 
after the offence committed. | 

And if any perſon ſhall apprehend, or cauſe to be convicted, 
any ſuch offender abovementioned, and ſhall be killed, or wounded 
ſo as to loſe an eye, or the uſe of any limb, in apprehending or 
ſecuring, or endeavouring to apprehend or ſecure any ſuch offen- 
der; on proof thereof made at the ſeſſions where the offence was 
committed, or the party killed or wounded, by the perſon ſo ap- 
8 and cauſing the offender to be convicted, or the per- 
on ſo wounded, or the executors or adminiſtrators of the party 
killed, the juſtices ſhall give a certificate thereof to the perſon 
wounded, or to the executors or adminiſtrators of the perſon kil- 
led; by which they ſhall be intitled to receive of the ſheriff 50 fl. 


to be allowed in his accounts; which he ſhall pay in thirty days 


from the time the certificate ſhall be ſhewed to him, on pain of 
forfeiting to the party 10 J. for which, and for the penalty, the 
party may bring his action. 


; * 
1 of 2 5 5 
U 
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Black lead. 


T having been found by experience, that wad, or black 
cawke, commonly called black lead, is neceſſary for divers 
uſeful purpoſes, and more particularly in the caſting of bomb 
ſhells, round ſhot, and cannon balls, and that the ſame hath been 


diſcovered in one mountain or ridge of hills only in this realm, 


and great deſtruction having been made thereof of late years by 
evil diſpoſed perſons; therefore it is enacted, that every perſon 
who ſhall unlawfully break, or by force enter into, any mine or 
wad hole of wad or black cawke, commonly called black lead, 
or into any pit, ſhaft, or vein thereof; or ſhall unlawfully take 
and carry away from thence any wad, black cawke, or black 
lead; or ſhall aid, hire, or command any perſon to commit any 
the {aid offences, ſhall be guilty of felony, and the court or judge 
may order him to be committed to priſon, or the houſe of cor- 


Teftion not exceeding one year, to be kept to hard labour, and to 


be publickly whipt by the common hangman, or by the maſter of 
ſuch houſe of correction, at the times, and places, and in ſuch 
manner as the court ſhall-think proper ; or he may be tranſported 
for a term not exceeding ſeven years; and if he ſhll voluntarily 
eſcape, or break priſon, or return from tran{por:ation before the 
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Blaſphemy. 


- Depraving the 


eſtabliſhed 
religion. 


Blaſphemy and pꝛofanenels. , 


time, he ſhall be guilty of felony without benefit of clergy, 
e i.. : 
And if any perſon ſhall buy or receive any ſuch wad, knowin 


the ſame to be unlawfully taken and carried away as aforeſaid, he 


ſhall be guilty of felony, and be liable to all the penalties inflicted 
by the laws on perſons knowingly buying or receiving ſtolen 


goods. / 3. 


PR 


— 


Blaſphemy and p2ofaneneſs. 


I. LL blaſphemies againſt god, as denying his being or 
providence; . and all contumelious reproaches of Jeſus 
Chriſt; all profane ſcoffing at the holy ſcriptures, or expoſing 
any part of them to contempt or ridicule ; impoſtures in religion, 
as falſely pretending to extraordinary commiſſions from god, and 
terrifying or abuſing the people with falſe denunciations of judg- 
ments; and all open lewdneſs groſsly ſcandalous — are puniſhable 
by fine and impriſonment, and alſo ſuch corporal puniſhment as 
to the court ſhall ſeem meet, according to the heinouſneſs of the 
crime. 1 Haxv. 6, 7. | | 
2. Alſo ſeditious words, in derogation of the eſtabliſhed 


religion, are indictable, as tending to a breach of the peace. 


Re 7. : 8 
3. No perſon ſhall have any benefit of the toleration act, who 


| ſhall deny in his preaching or writing, the doctrine of the bleſſed 


trinity, as it is ſet forth in the 39 articles. 1 V. Se. 1. c. 18. 
i | | 


Repreſenting the Pg If any perſon ſhall in any ſtage play, interlude, ſhew, may- 


deity in ſtage 
plays. 


Chriſtians de- 


game, or pageant, jeſtingly or profanely ſpeak or uſe the holy 
name of god, or of Chriit Jeſus, or of the holy ghoſt, or of the 
trinity; he ſhall forfeit 10/7, half to the king, and half to him that 
ſhall ſue. 3 F. c. 21. | | 


5. If any perſon having been educated in, or at any time 


praving the chri- having made profeſſion of the chriſtian religion in this realm, 
ſtian religion. 


ſhall by writing, printing, teaching, or adviſed ſpeaking, deny 
any one of the perſons in the holy trinity to be god; or ſhall 


aſſert or maintain there are more gods 'than one; or ſhall deny. 


the chriſtian religion to be true, or the holy ſcriptures to be of 


divine authority ; and ſhall be convicted thereof, in any of the 


courts at Veſtiminſter, or at the aſſizes, on the oaths of two wit- 
neſſes, he ſhall for the firſt offence be incapable to have any office 
eccleſiaſtical, civil, or military (unleſs he ſhall renounce ſuch opi- 
nion in the court where he was convicted within four months after 
ſuch conviction); and for the ſecond offence, he ſhall be diſabled 
to be plaintiff, guardian, executor, or adminiſtrator, to take any 
gift or legacy, or to bear any office, and ſhall be impriſoned for 
three years. 9& 10 V. c. 33. 


But 
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 Blaſphemy and pzofaneneſs. 


But no perſon ſhall be proſecuted for any words ſpoken, unleſs 
the information be given to a juſtice of the peace, within four 
days after the words ſpoken, and the-profecution of ſuch offence 
be within three months after ſuch information. id. 


6. M. 1 G. 2. K. and Curl. An information was exhibited by Caſe of Edmond 
the attorney general, againſt Edmond Curl, for printing and pub- Cuil. 


lining (obſcænum libellum) an obſcene book, called Venus in the 
tluiſter, or the nun in her ſmock, ſetting out the ſeveral lewd paſ- 
ſages, and concluding againſt the peace. And of this the defen- 
dant was found guilty. It was moved in arreſt of judgment, that 
however the defendaat may be puniſhable for this in the ſpiritual 
court, as an offence againſt good manners; yet it cannot be a li- 
bel, for which he is puniſhable in the. temporal courts. But after 


long debate and conſideration, the court at laſt gave it as their 


unanimous opinion, that this was a temporal offence; and the de- 
fendant was ſet in the pillory. Str. 788. 


* 


7. E. 2 G. 2. K. and Woolfton. He was convicted on four Caſe of Thomas 
informations, for his blaſphemous diſcourſes on the miracles of our Woolſton. 


ſaviour. And attempting to move in arreſt of judgment, the court 
declared they would not ſuffer it to be debated, whether to write 
againſt chriſtianity in general was not an offence puniſhable in the 
temporal courts at common law: They deſired it might be taken 
notice of, that they laid their ſtreſs upon the word general, and 
did not intend to include diſputes between learned men upon par- 
ticular controverted points. The next term he was brought up, 
and fined 25 /. for each of his four diſcourſes, to ſuffer a year's 
impriſonment, and to enter into a recognizance for his good be- 
haviour during his life, himſelf in 3000 J. and 2000 J. by others. 
Str. $34. f | 0 


8. In the year 1656, James Nayler for perſonating our ſaviour, Caſe of James 
and ſuffering his followers to worſhip him, and pay him divine ho- Nayler, | 


nours, was ſentenced to be ſet in the pillory, and to have his 
tongue bored thro' with a red hot iron, and to be whipped, and 
ſtigmatized in the forehead with the letter B. | 


9. All perſons in or belonging to his majeſty's ſhips. or veſſels Navy.] 


of war, being guilty of profane oaths, curſings, execrations, 

drunkenneſs, uncleanneſs, or other ſcandalous actions, in deroga- 

tion of god's honour, and corruption of good manners, ſhall in- 

eur ſuch puniſhment as a court martial ſhall think fit to impoſe. 

22 G. 2. c. 33. Art. 2. a 
For profane curſing and ſwearing, ſee title Swearing. 


Blood coxrupted. See Foxfeiture, 
Bone⸗lace. See Buttons, 


L 3 Books. 


Books. 


YF F any book ſhall be taken or otherwiſe loft out of any paro- 
A chial library; any juftice may grant his warrant to ſearch for 
it; and if it ſhall be found, it ſhall by order of ſuch juſtice be 


. 


reſtored to the library. 7 A. c. 14. J 10. 


Books popiſh. See Popery. 

Bows, See Game. 
B2andy. See Exctle, 
Bals. See Pewter. 
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3B2ead. 
JT OTE; The ſtatutes hereafter following of 8 4s. e. d. 
1G. f. 2. c. 26. and 22 G. 2. c. 46. are but tempo- 


rary, and by the laſt mentioned act of 22 G. 2. have continuance 


to Sch. 1. 1757, Sc, 


Conſpiring to 
raiſe the price. 


Aﬀiize to be ſet. 


1. If any bakers ſhall conſpire not to ſell bread but at certain 
prices ; every ſuch perſon ſhall forfeit 107. for the firſt offenec; 
and if not paid in fix days, he ſhall be impriſoned twenty days, 
and have only bread and water for his ſuſtenance; for the ſecond 
offence 20 J. or the pillory; and for the third offence 40 J. or the 
pillory, and loſs of an ear, and to become infamous. And the 
ſeſſions or leet may hear and determine the ſame. 2 C3 Ed. 6. 
c. 15. | 1 1 
— The mayor, or chief magiſtrate, and where there are none 
ſach, two juſtices ſhall from time to time ſet the aſſize and weight 
of bread, having regard to the price of the grain, and making 
reaſonable allowance to the bakers; which ſhall be ſet in awerdu- 
pots, and not troy weight, according to the following table: 


The 


Prici 


thet 
of u 
and 
king 
8. 
2 
2 
2 
2 
3 
3 
4 
+ 
4 
4 
$ 
5 
5 
5 
6 
6 
6 
0 
7 
7 
7 
2 
8 


0 


The penny loaf. 
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25. to 155. a buſhel, the allowance of the magiſtrates to the che foregoing 


to the baker for baking, "_ oppolite to 65. 64, in the firſt 


W2ead, 


8 An. c. 18. f. 2. : 


3. Explanation of the foregoing table: 
In the firſt column is che price of the buſhel of wheat, from Explanation of 
baker for baking being included; and in the other columns is cable. 


the weight of the ſeveral loaves: S0 that, for example, if the 
price of wheat is 5 5. a buſhel, and the magiſtrates allow 1 s. 64. 


4 column, 


—— 2 —— — — 
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1 
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eighteen times as much. 


Bread, 
column, will be found the weight of the ſeveral loaves ; but if 
the price is 3s. 2 buſhel, and the allowance 15s. then the weight 
of the ſaid loaves will be found over againſt 45. and ſo of the 
reſt. — — —ä—ß ũ .à.p — 

By which table may eaſily be aſcertained the weight of larger 
loaves, by addition; as far example, a two penny loaf (when 
wheat is at the ſame rate) is twice as much as the penny loaf, the 
fix penny loaf fix times as much, and the eighteen penny loaf 


Note; The white loaves are half, and the wheaten three quar- 


ters of the weight of houſhold loaves. | 


Price of corn to 
be certified. 


4. And that the aſſiae may be truly ſet, the prices of grain. 


meal, and flour in the adjacent markets ſhall be certified to the ſaid 
p my reſpectively, on oath, by the clerks of the market, or 


ſuch other perſon or perſons as they ſhall appoint. 1 G. f. 2. 


6. [: 


Bread to be 
marked. 


Fetters thereon, 


Other regula- 
tions. ' 


Miring grain. 


Want of weight. 


Searching and 
weisbing. 


General penalty. 


* 
— 
. 


56. a1. 


5. Aud the ſaid officers may direct, how each ſort ſhall he 
marked, for knowing the baker, price, weight, and ſort, 8 An, 


: 


E. 18. 7 3 N | | 
5. Jo more particularly, the maker of bread for ſale ſhall im. 
Print on every loaf of white bread a large Roman W ; of wheaten 
read, a large Roman W H; of houſhold bread, a large Roman 
H; on pain of 205. to the informer, on conviction by confeſſion 
or oath of one witneſs, before ſuch chief magiſtrate or one juſtice, 
to be levied by way of diſtreſs; the profecution to be commenced 
in three days, and the conviction to be certified to the next ſeſ- 
ſions, to be there kept on record, and to be ſeen without fee. 


” 


7. And they ſhall make ſach other rules for regulating the 
baking of bread, and all things concerning the fame, as they ſhall 
find convenient. 8 An. c. 18. 8 | 

8. And if any baker ſhall put into bread any mixture of any 
other grain than what is appointed by the aſſize; he ſhall forfeit 
205. in like manner. 8 An c.18. % 3, 4, 5, 7. 

9. And if any baker or other ſhall bake, ſell, or expoſe to fale 
any bread deficient in weight one ounce or more; and be con- 
victed (A) thereof in like manner, he ſhall forfeit to the informer 
55. for oe” oy wanting; and if there want leſs than an 
ounce 25. 64. Complaint to be made in 24 hours within the bills, 
and within three days elſewhere. 1 GC. f. 2. c. 26. 5. 

10. And the mayor, chief magiſtrate, or juſtice may in the day 
time enter any houſe, ſhop, ſtall, bakehouſe, warehouſe, or out- 
houſe of any baker or ſeller of bread, to ſearch for, view, and 
try the bread; and if any be deficient either in fort, goodneſs, 
baking, working, weight, or marking, they may ſeize the ſame, 
and give it to the poor: Any baker or ſeller reſiſting, ſhall forfeit 
to the informer 405. in like manner. 8 An. c. 18. / 8. 

11. As to other defaults in general; a baker not obſerving ſuch 
regulations as ſhall be made as above, ſhall on conviction (as be- 


fore) forfeit to the informer 495. to be leyied by way of diltrck. 


8 An. c. 18. / 3, 


— 


«Whereas I did forthwith go to the ſhop of the ſaid A. O. in 


Bread. 


commit the offender till he pay the coſts, and alſo the penalty; 
they may alſo award coſts to the appellant, to be recovered in like 
manner. 8 An. c. 18. /. 6. 5 


13, Any magiſtrate omitting his duty herein, ſhall forfeit 20 s. Magiſtrate on- 
: ting his duty. 


to be recovered by action at law. 8 Ar. c. 18. f 7. 


14. But nothing herein ſhall prejudice the right or cuſtom of Exceptions, 


the city of London; or the lord of any leet, to ſet, inquire, and 
puniſh the breach of aſſize of bread, within the leet or view of 
frankpledge; nor of the clerk of the market. 8 An. c. 18. /. 10. 


15. By the 3 G. 2. c. 29. J. 2. If any ſhall ſell or expoſe to Peck loaves la- 


{ale any peck, half peck, or quartern loaf at a higher price than _ in the 


is ſet by the aſſize, he ſhall forfeit 105. in like manner as above. 

But it is to be obſerved, that this act hath not continuance with 
the others abovementioned ;. but yet it ſhews the ſenſe of the 
legiſlaturs, chat peck, half peck, and quarter loaves may be in- 
cluded within the aſſize, altho* not mentioned particularly in the 
table of aſſize in the act; and then the penalty for this offence 
(ſuppoſing this clauſe is expired) will be comprehended within the 
general clauſe of offences againſt the magiſtrates regulations above- 
mentioned. "7 | 


16, Mr, Barlow, on conſideration of the whole, makes a No penalty 


- a for. where the alligy 
doubt, whether the penalties can be levied, or the bread be for 15 = boy 


feited, if there be no previous aſſize ſet; and with good reaſon : 
fince it is hard to determine that bread is under weight, or ex- 
ceeds in price, when no price or weight is fixed, and when the 
ralue neither of the corn nor labour is aſcertained, 


— 


A. Conviction, and warrant to levy the penalty and 


diſtribute the bread to the poor; on 8 An. c. 18. 
and 1 G. t. 2. c. 26. „ 


Wellnorland; f To the conſtable of &c. 


HEREAS A. I. f in the ſaid county, yeomam, 
: came this day before me J. P. eſquire, one of his majeſty's 
Juſtices of the peace for the ſaid county, and made information on 
oath, that A. O. of aforeſaid, yeoman, did this day expoſe to 
fale nine ſixpenny loaves of bread d:ficient in their reſpective due 
weights, according to the aſſize of bread eflabliſhed by a flatute 
made in the eighth year of the reign of her late majeſly queen 
Anne, and continued by . ſeveral other ſubſequent flatutes; And 


aforeſaid, and the ſaid ſhop in the day time did enter, and there 
did find nine fix penny loaves of wheaten bread, expoſed to ſale, 
and did cauſe the ſame to be ſeverally weighed, and found the 
fame to be feverally deficient in their due wweight one ounce each, 
according to the afſize laſt ſettled in the ſaid town of 
purſuant to the ſaid flatute made in the eighth year of the reign 
of her late majeſiy queen Anne: 1 do therefore hereby * 
6 8 the 
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12. Any party aggrieved may appeal in writing to the next Appeal. 


ſeſlons: and the court may award coſts to the proſecutor, and 
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Bead. 


the faid A. O. to be guilty of the ſaid offence in manner are. 


faid, and that he hath forftited the ſaid nine ſixyenny loaves fi- 


the uſe of the poor of the pariſh of — aforeſaid, within which 
fariſh the ſaid ſhop of the ſaid A. O. is: And I do hereby command 
you to take the ſaid nine loaves and diftribute them among ft the ſaid 
poor: And I do alſo adjudge, that by virtue of a flatute mad: in the 
Hr year of the reign of his late majeſfly king George the firft, the 


Aid A. O. bath by reaſon of his ſaid offence incurred the forfeiture 


of 458. to the uſe of the ſaid A. I. Theſe are therefore to con- 
mand you forthwith to diſtrain the goods and chattels of him the ſail 
A. O. And if the ſaid ſum of 45 s. /hall not be paid in [ ſeven) day 
time from . the taking of the ſaid diftlreſs, together with reaſonable 
charges of taking and keeping the ſame, that then you db ſell the ſail 
goods and chattels ſo alſtrained, and out of the money ariſing by ſuch 
fale pay to the ſaid A. I. the aforifaid ſum f rendring the 
overplus upon demand unto him the ſaid A. O. the reaſonable 
charges of taking, keeping, and ſelling the ſaid diftreſs being firſt 
deduffed. And for fo doing this ſhall be your ſufficient warran, 
Given under my hand and feal, at in the ſaid county, tht 
—— ay of &Cc. | 


Breaking gaol. See Pꝛiſon breaking, 
W2eaking open doo2s. See Arteſt, 
Bzewers. See Exciſe, 


OVER 8 Sh I. * al. = G — 
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Buberp. 


RIBERY in a ſtrict ſenſe is taken for à great miſpriſion 

of one in a judicial place, taking any thing whatſoever, ex- 
cept meat and drink of ſmall value, of any one who has to do 
before him any way, for doing his office, or by colour of his of- 
fice, but of the king only; and is puniſhable at the common law 
by fine and impriſonment. 1 Haw. c. 67, TE, 


highways, as being repaired by the ſeveral pariſhes or diſtricte, 
ue treated of under the title Highwaps. | 


Iv. Concerning the 300 foot at the ends of bridges. 


ſhall be diſtrained to make bridges nor banks, but ſuch as of old time 
and of right hawe been accuſtomed. 


never any were before, but by act of parliament. 2 ft. 701. 

3. By the common law, ſome perſons (ſpiritual or temporal, 
corporate or not corporate) are bound to repair bridges by reaſon 
of the tenure of their lands or tenements; and ſome by reaſon of 


preſcription only : 


in the lands or tenements, are bound in reſpect thereof to repair 
the ſame. 2 Iaſt. 500. 


between bodies politick or corporate, ſpiritual or temporal, and 
natural perſons : for bodies politick or corporate, ſpiritual or tem- 
poral, may be bound by uſage and preſcription only, becauſe they 
are local, and have a ſucceſſion perpetual ; but a natural perſon 
cannot be bound by act of his anceſtor, without a lien, or bind- 
ing, and aſſets. 2 ft. 700. | 


ſubjects, he is not bound to repair it; for no particular man is 
bound to reparation of bridges by the common law, but by tenure 
or preſcription. 2 nfl. 70 1. | 


mon law, then the whole county or franchiſe ſhall repair it. 


Bzidges. 


OTE; This title treateth only of county bridges: Thoſe 
which are under the cognizance of the ſurveyor of the 


J. Who ſhall repair. 5 
II. Power of the leet to inquire thereof. 
III. Power of the juſtices in ſeſſions. 
J. Inditment of bridges. 

VI. Charges of repairing. 

VII. Surveyors of the work. 

VIII. Manner of repairing. 

IX. Purchaſing lands adjoining. 

A. Contracting for a term of years. 


IJ. Who ſhall repair. g 


1. By the great charter, 9 H. 3. c. 15. No town nor freeman 


2. And none can be compelled to make new bridges, where 


By tenure, by reaſon that they and thoſe whoſe eſtate they have 


By reaſon of preſcription only ; but herein there is a diverſity 


And if a man make a bridge for the common good of all the 


4- And if none are bounden by tenure or preſcription at com- 


Concerning 


1 56 


Bizidges. 
Concerning which, it is enacted by the 22 H. 8. c. 5. as fol. 


lows : Whereas in many places it cannot be known and proved, aubat 
hundred, town, pariſh, perſon, or body politick ought to repair bridge, 


broken in the highways; in every ſuch caſe, the ſaid bridges, if they 
| be without à city, or town corporate, ſhall be made by the inbabi. 


tants of the county; if within a city or town corporate, then by thy 
iubabitant of ſuch city or town corporate; if part be in cue ſhin, 
city, or town corporate, and part in another, or part within the li. 
mits of a city or town corporate, and part without, the inhabitant 
ef the ſhires, cities or towns corporate, ſhall repair ſuch part as lic; 
within their limits. ſ. 3. | 


Bridges broken in the highways] This extendeth only to common 
bridges in the king's highways, and not to private bridges to mills, 
or the like; the remedy in which caſe is not by indictment, but 
by action. 2 Luft. 701. | 5 


Within a city or town corporate] It hath been queſtioned, whe. 
ther a borough which hath no bridge within its own limits, be 


not liable to contribute to the repairs of a county bridge. 1 Hau. 


225. | 
5. A tenant at will of an houſe, which adjoins to a common 
bridge, is bound to repair the houſe, fo that the publick be not 
prejudiced by the want of repair, altho' he be not bound to repair 
as to his landlord. L. Raym. 856. | | | 
6. The frechold of bridges is in him that hath the freehold of 


the ſoil; but the free paſſage is for all the king's liege people. 


2 fl. 705. 
II. Power of the leet to inquire thereof. 


; Decays of bridges are preſentable in the leet, or tarn. 2 bf. 
701. | | 3 


II. Power of the juſtices in ſeſſions. 
* Thejuftices, or four of them at the leaſt (1 Q.) ſhall have power 


ia inquire, hear, and determine in the general ſeſſions, of all manner 
of annoyances of bridges. broken in the highways, to the damage of 
phe king's liege people, and to make ſuch proceſs and pains upon every 
preſentment, againſt ſuch as ought to be charged to make or amend 
them, as the king's bench uſually doth, or as it ſhall ſeem by their diſ- 
eretions to be neceſſary and convenient, for the ſpeedy amendment of 
fach bridges. 22 H. 8. c. 5. ſ. i. | * 


Four of them at the leaſt] If the bridge be within a franchiſe, 
which hath not four juſtices, and a ſeſſions of its own, the juſtices 
of the county ſhall inquire : but if the franchife be a county of 
itſelf, and hath not four juſtices (1 2.) it is not within this ſta- 
tute, but is left to the remedy which it had at common law. 
2 inf. 702. . | 5 > 

And to make proceſs] Where the bridge is in one ſhire, and the 
perſons or lands which ought to be charged are in another ſhure; 


or where 


or 5 


rſons © 
the juſt 
ower de 


| limits of 


then to 
as ought 
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ſame ih 
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Bꝛidges. 
or where the bridge is with in a city or town corporate, and the 
ſons or lands that ought to be charged are out of the ſaid city; 


| the juſtices of ſuch ſhire, city, or town corporate, ſhall have 


wer to hear and determine ſuch annoyances, being within the 


| Jimits of their commiſſion : and if the annoyance be preſented, 


then to make proceſs into every ſhire of the realm, againſt ſuch 


3s 0ught to repair the ſame, and to do further in every behalf, as 


they might do, if the perſons or lands chargeable were in the 


{ame ſhire, city, or town corporate where the annoyance is. 


n | 
4 the King's bench uſually dith) The preſentment at common 


law, might be before the king's bench, or at the aflizes. 2 IH. 
701. 


I. Concerning the 3 00 foot at the ends of bridges. 


Such part and portion of the highways, as well within franchiſe 


a without, as lie next adjoining to any ends of any bridges, diftant 
from any of the ſaid ends by the ſpace of 300 foot, ſhall be made, re- 


aired, and amended as of tex as need fhall require; and the juſtices, 


or four of them (1 Q. ) fall hawe power to enquire, hear and de- 
termine, in the general ſeſſions, all manner of annoyances of and tn 
fuch highways, ſo being and lying next adjoining to any ends of bridges, 
difant from any one of the ends of ſuch bridges 300 foot, and to ao in 
every thing concerning the making, repairing, and amending of ſuch 
highways, in as ample manner as they may do for the making, repair - 
ing, and amending of bridges. 22 H.8. c. 5. 1.9. | 


V. Indiftment of bridges. 


1. No money ſhall be applied to the repair of bridges, until pre- 
ſentment be made by the grand jury at the aſſixes or ſiſſions, of their 
inſufficiency, inconveniency, or want of reparation. 12 G. 2. c. 29. 


£14: » | | ; 
2. An indictment for not repairing a bridge, ought to ſhew 
what ſort of bridge it is, whether for carts and carriages, or for 
horſes, or for footmen only. L. Raym. 1175. | | 
3. If a man be indicted for that by reaſon of the tenure of cer- 


tan lands he is bound to repair a bridge, it muſt be alledged where 


thoſe lands lie. 2 H. H. 181. 


4. Any particular inhabitant of a county, or tenant of land 


charged to the repairs of a bridge, may be made defendant to an 


nditment for not repairing it, and be liable to pay the whole fine 


alleſled by the court, for the default of repairs, and ſhall be put to 


his remedy at law for a contribution from thoſe, who are bound to 


bear a proportionable ſhare in the charge; for the neceſſity of the 
0 requires the greateſt expedition in caſes of this nature. 1 Haav. 
21. | | : 
5. It hath been reſolved, that it is not ſufficient for the defen- 
ants to an indictment for not repairing a bridge, to excuſe them- 
ſelves, by ſhewing either that they are not bound to repair the 
Whole, or any part of the bridge, without ſhewing what other 
| „ perſon 
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perſon. is bound to repair the ſame; and it is ſaid, that in ſuch 
the whole charge ſhall be laid upon ſuch defendants, by * 


which their order is founded. 


Biidges. 


their ill plea. 1 Haw. 221. | 

6. It ſeemeth, that no inhabitant of a county ought to be g 
juror, for the trial of an iſſue, whether the county be bound 9 
ſuch repairs or not; and therefore the jury muſt come from fone 
adjacent county: but by the ſtatute of 1 An. ſt. 1. c. 18, fc 
inhabitant may be a good witneſs. 1 Haw. 222. 
7. No fine, iſſue, penalty, or forfeiture, upon any preſentment . 
indiftment for not repairing bridges, or the highways at the end; of 
bridges, ſhall be returned into the exchequer, but ſhall be paid u thy 


treaſurer, to be applied towards the ſaid repairs, and not otheragiſ, 


1 An. ſt. 1. c. 18. f. 4. | 

8. And no preſentment or indiftment for not repairing bridges, 
highways at the end of bridges, ſhall be removed by certiorari cu 
of the county into any other court. 1 An. ſt. 1. c. 18. ſ. 57. 
But a certiorari lies to remove an order made by the juſtice, 
concerning the repair of a bridge, purſuant to a private act of 
parliament ; and the juſtices ought to return the private act upon 

Dalt. 504. | 

E. 4G. 2. K. and the inhabitants of Hamworth. Upon mo- 


tion to quaſh a certiorari to remove an indictment againſt the de. 


fendants at ſeſſions, for not repairing a bridge; it was inſiſted, 
that by the 1 An. c. 18. the certiorari is taken away. To which 
it was anſwered, and refolved by the court, that this act extended 
only to bridges where the county is charged to repair ; and that 
where a private perfon or pariſh is charged, and the right will 


come in queſtion, the act of the 5& 6 V. c. 11. had allowed the 


granting a certiorari. 


900. 


And therefore they refuſed to quaſh. 6, 


Vl. Charges of repairing. 
By the 12 C. 2. c. 29. The charges of repairing and amending 


bridges, and highways at the ends of bridges, ſhall be paid out of 
the general county rate. J. 1. 1 


VII. Surveyors of the work. 


The four juſtices in ſeſſions as aforeſaid may appoint two furvey- 


ors, with ſalaries, to ſee the bridges amended. 22 H. 8. c. 5. {4 


And this buſineſs of ſurveying the bridges, for the more con. 
yenience,, is uſually annexed by the juſtices to the office of the 
high conſtables; for which they have by this clauſe power to alloy 


them falaries. 


VIII. Manner of repairing. 


1. It ſeemeth to be clear, that thoſe-who are bound to repait 
bridges, muft make them of ſuch height and ſtrength, as {hall be 
anſwerable to the courſe of the water, whether it continue in the 
old channel, og make a new one. 1 Haw. 221, 10 
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Weiidges. 
2. And Perſons are not treſpaſſers, for entring on any adjoining 
land, for repairing bridges, or laying thereon the requiſite mate- 
rials. 1 Haw, 221. | | f 


IX. Purchaſing lands adjoining... 
| The jnflices at their ſeſſions may purchaſe any parcel of land, 3 


joining or near to any county bridge, for the more commadious enlarg- 
ing, or convenient rebuilding 1 2 n 
gaid for by the treaſurer out of the county rates, y order under the 
hands and ſeals of the ſaid juflices in their ſaid ſcfſtons ; which lands 
fo purchaſed, ſhall be conveyed to ſuch perſon or perfons as the juſtices 
in the ſaid ſeffrons ſhall appoint, in truſt, for enlarging or rebuilding 
the ſaid bridges. 14 G. 2. c. 33. = 


A. Contracting for a term of years. 
By the 12 G. 2. c. 29. f. 14. When any publick bridges, ram- 


garts, banks, or cops, are to be repaired at the expence of the county, 


the juſtices at their general or quarter ſaſfont, after preſentment mad: 


hy the grand jury of their want of reparation, may contract with 


any perfon for rebuilding, repairing, and amending the ſame, for any 


term not exceeding ſeven years, at a certain annual ſum. 


In erder to which they ſhall give publick notice of their intention 


contracting auith any perfan, for rebuilding, repairing, and amend- 


ing the ſame. 

And ſuch contracts ſhall be made at the muſt reaſonable price 
avhich ſhall be propoſed by the contraftors ; who ſhall give ſufficient 
fecurity for the due performance thereef,, to the clerk of the peace. 

And all contracts when agreed to, and all orders relating therete, 
ſhall be entred in à book to be kept by the clerk of the peace for that 
purpoſe ; who ſhall keep the ſame amongſt the records of the county, 


to be inſpected by any of the juſtices at all ſeaſonable times, and by 


any perſon employed by any pariſh or place contributing to the ſame, 
avithout fee. 


Indictment for a bridge out of repair. 


B* the oaths f good and laauful men of the county 
D eforeſaid, then and there ſworn and charged to inquire for our 


ſaid lord the king, and the body of the county aforeſaid, it is pre- : 


finted, that a certain common bridge, over the river 
monly called bridge, lying and being in the pariſh of 
in the county aforeſaid, in the king's common highway there, leading 
from the market toaun of to the market town of in the 
ſaid county, altogether and from the time whereof the memory of man 
ts not to the contrary, being a common king's highway for all the lieges 
and ſubjects of our ſaid lord the king and of his anceſtors, with their 
horſes, carts, and carriages to go, paſs, ride, and travel at their 
Pleaſure, on the- day of - in the year of the reign of 


CO- 


was, and yet is in great decay, broken, and ruinous, ſo that 
the liga and ſubjeds of our ſaid lord the king, upon and over the 
9 aid 
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1560 Biidges. 
ſaid bridge ewith their horſes, carts, and carriages could not and cam 
Fo, paſs, ride, and travel, without great danger, to the griewous da. 
mage and nuſance of all the lieges and ſubjects of our ſaid lord the ling 
upon and over the ſame bridge going, paſling, riding, and tradelling 
and againſt the peace of our faid lord the king, his crown and dignity, 
And that A. O. late of: in the ſaid county, gentleman, by reaſn 
of his tenure of certain lands lying in the pariſh of —— aforeſaid, 
and elſewhere in the ſaid county, ought to mate, repair, and amd 
the ſaid common bridge, as often as and when it [hall be neceſſary, 


8 


Buggery. 
What it iss 1. DUGGERY (from the Lalian bugarone, a buggerer, this 
| vice being ſaid to have been brought into England out of 
Tay by the Lombard: ) is a deteſtable and abominable fin, amongſt 
chriſtians not to be named, committed by carnal knowledge, 
againſt the ordinance of the creator, and order of nature, by 
mankind with mankind, or with brute beaſt, or by womankin 
with brute beaſt. 3 Inf. 58. | | 
The puniſhment. 2. And by the ſtatute of 25 H. 8. c. 6. Buggery committed 
with mankind or beaſt is made felony without benefit of clergy, 
And the juſtices of the peace may hear and determine the ſame, as 
in caſes of other felonies. - | ee | 
Principal and 3. Which ſaid ſtatute making it felony generally, there may be 
acceſſary, acceſſaries both before and after. But thoſe that are preſent, aid. 
| ing and abetting, are all principals, And altho' none of the prin- 
cipals are admitted to their clergy, yet acceſſaries before and after 
are not excluded from clergy. 1 H. H. 670. 
Infants 4. If the party buggered be within the age of diſcretion 
pour is generally reckoned the age of 14), it is no felony in 
im, but in the agent only. But if buggery be committed upon 
a man of the age of diſcretion, it is felony in them both. 
3 Inſt. 59. 1 H. H. 670. 


NM. | 5. By the articles of the navy (22 G. 2. e. 33.), if any perſon 


in the fleet ſhall commit the unnatural and deteſtable fin o bug 
gery or ſodomy, with man or beaſt ; he ſhall be puniſhed with 
death by the ſentence of a court martial. ou” 


Pardon, 6. This crime is excepted out of the act of general pardon, 


20G. 2. c.52./. 17. | | 
Bullion. See Coin, 


Burglatp. 
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- Burglary, 


Offences. againſt the houſe of another, which 
fall ſhort of burglary, belong to title Lar⸗ 

' ceny, under the head Larceny from the 
Joes: 5s > 

I What is burglary, © 

II. Reward for convicting a burglar. 


I. What is burglary.” 


i. H E word burglar ſeemeth to have been brought unto us Derivation of 
out of Germany by the Saxons, and to be derived of the burglary. 
' German bury, a houſe, and /arron, a thief, probably from the 


2. Burglary is a felony at common law, in breaking and entring Definition of 
the manſion houſe of another, in the night, with intent to commit burglaty. 
| ſome felony within the ſame, whether the falonions intent be executed | 


or not. Hale's Pl. 79. 


| —Preaking) Every entrance into the houſe by a treſpaſſer, is 
hot a breaking in this caſe; but there muſt be an aQual breaking. 
As if the door of a manſion houſe ſtand open, and the thief enter, 
this is no breaking. So it is if the window of the houſe be open, 
and a thief with a hook or other engine draweth out ſome of the 
goods of the owner, this is no burglary, becauſe there is no actual 


breaking of the houſe. But if the thief breaketh the glaſs of the 


window, and with a hook or other engine draweth out ſome of the 
goods of the owner, this is burglary, for there was an actual 
breaking of the houſe. 3 In/?. 64. | 

And Lord Hale ſays, theſe acts amount to an actual breaking; 
opening the caſement, or breaking the glaſs window, picking open 
the lock of a door, or putting back the lock, or the leaf of a win- 
dow, or unlatching the door that is only latched. 1 H. H. 5 52. 

M. 8 G. K. and Gray. One of the ſervants in the houſe opened 
his lady's chamber door (which was faſtened with a braſs bolt) with 
deſign to commit a rape; and it was ruled to be burglary, and the 
defendant was convicted and tranſported. Strange 481. 

By the ſtatute of the 12 An. c. 7. If any perſon ſhall enter into 
the manſion houſe of another, by day or by night, without break- 
ng the ſame, with an intent to commit felony, or being in ſuch houſe 
ſhall commit any felony, and ſhall in the night time break the ſaid 
houſe to get out, he ſhall be guilty of burglary, and ouſted of the 
benefit of clergy, in the ſame man ner as if he had broken and en- 
tred the houſe in the night time, with intent to commit felony. 

M. 4 G. 2. Foſbua Cornwal's caſe. He was indicted with an- 
Other perſon for burglary. And upon the evidence ic appeared, 
that he was a ſervant in the houſe, where the robbery was com- 

0k. 1 M mitted, 
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Burglary. 
mitted, and in the night time opened the ſtreet door, and let in 
the other priſoner, and ſhewed him the fide-board, from whence 
the other priſoner worry plate : then the defendant opened the 
door and let him out; but the defendant did not go out with him, 
but went to bed. Upon the trial it was doubted, whether this w 
burglary in the ſervant, he not goirg out with the other. But after. 
wards at a meeting of all the judges at Serjennt i. inn, they were 
all of opinion that it was burglary in both, and not to be diſtin. 
guiſhed from the caſe where one watches at the ſtreet end, whilſt 
another goes in and commits the burglary, which hath been often 
ruled to be burglary in both : and upon report of this opinion the 
defendant was executed. Strange 8899. 


And entring] It. is deemed an entry, when the thief. breaketh 
the houſe, and his body, or any part thereof, as his foot, or his 
arm, is within any part of the houſe; or when he putteth a gun 
into a window which he hath broken, or into a hole of the houſe 
which he hath made, of intent to murder or kill; this is an entry 
and breaking of the houſe: but if he doth barely break the houſe, 
without any ſuch entry at all, this is no burglary; «- 3 If. 64. 

If divers come in the night to do a burglary, and one of them 
break and enter, the reſt of them ſtanding to watch, at a diſtance, 
this is burglary in all. 3 nf. 64. 3 | 
_ » The manſion houſe] This includes alſo churches, and the walls or 

gates of a walled town. 1 How. 103. AVG, | 

Mr. Haavlins ſays, all out-buildings, as barns, ſtables, dairy 
houles, adjoining to a houſe, are looked upon as part thereof; 
and conſequently burglary may be committed in them: but if 
they be removed at any diſtance from the houſe; it ſeems that it 
bath not been uſual of late to proceed againſt offences therein as 
burglaries... 1 Haw. 1. A, ISO 5:41 

And Lord Hale ſays more explicitly, the manſion houſe doth not 
only include the dwelling houſe, but alſo the outhouſes that are 
parcel thereof, as barn, ſtable, cow houſe, dairy houſe, if they are 
parcel of the meſluage, tho' they are not under the fame roof, or 
joining contiguous to it; and ſo, he ſays, it was agreed by all the 
judges: but if they be no parcel of the meſſuage, as if a man take 
a leaſe of a dwelling houſe from one, and of a barn from another; 
or if it be far remote from the dwelling houſe, and not ſo near to it 
as to be reaſonably eſteemed parcel thereof, as if it ſtand a bow- 
ihot off from the houſe, and not within or near the curtilage of 
the chief houſe, then the breaking of it is not burglary, for it 1s 
not a manſon houſe, nor any part thereof. 1 H. H. 558, 9. 

To break and enter a /op, not parcel of the manſion houſe, in 
which the ſhopkeeper never lodges, but only works or trades there 
in the day time, is not burglary, but only larceny ; but if he, or his 


ſervant, uſually or often lodge in the ſhop at night, it is then 4 


manſion houſe, in which a burglary may be committed. 1 H. H. 
$57» 8. ” | 
It is not neceſſary, t“ make it burglary, that any perſon be 
actually in the houſe, at the very time of the offence committed. 
1 Haw. 103. : | | F 
\ 
R | | | In 


countenance may be diſcerned, it is called day; and when darkneſs 
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In the night] As long as. the day. continues, whereby a man's 


comes, and day light is paſt, ſo as by the light of day you cannot 
diſcern the countenance of a man, then it is called night. 3 Lift. 63. 
Andi this doth aggravate the offence; ſince the night is the time 


wherein man is at reſt, and wherein. beaſts run about ſeekipg their 


prey. Hence in ancient records, the twylight was ſignified, when 

it was ſaid, inter canem & lupum (between the dog and the wolf); 3 
for when the night begins, the dog ſleeps, and the wolf ſeeketh .- 
Cf 5 

Miib intent to commit felony] There can be no burglary, but 

where the indictment both expreſly alledges, and the verdict alſo 

finds, an intention to commit ſome felony ; for if it appear, that 

the offender meant onto commit a treſpaſs, as to beat the party, 

or the like, he is not guilty of burglary. 1 Haw. 10. 


However, it ſeems the much better opinion, that an intention 


to commit a rape, or other ſuch crime, which is made felony by 
fatate, and was a treſpaſs only at common law, will make a man 
guilty of burglary, as much as if ſuch offence were a felony at 
common law; becauſe where ever a ſtatute makes any offence fe- 
lony, it incidentally gives it all the properties of a felony at com- 
mon law. 1 Haw.105, 3 EN 
Whether the felonious intent be executed or not] Thus they are 
burglars, who break any houſe, or church, in the night, altho' 
they take nothing away.. And herein this offence differs fiom rob- 
bery, which requires that ſomething be taken, tho” it is not ma- 
rial of what value. ; 1 8 
Where a man commits burglary, and at the ſame time ſteals 
goods out of the houſe, it is a ſo larceny; and if he be acquitted 
of the burglary, he may notwithſtanding be indicted of the lar- 


ceny; for they are ſeveral offences, tho' committed at the ſame 


time. And burglary may be, where there is no larceny ; and 
larceny may be, where there is no burglary. 2 H. H. 246. 
3. By the 18 EI. c. 7. and 3 U. c. 9. Benefit of clergy is Puniſhment 
taken away in Caſes of bürglary, both from the principal, and the thereof. 
acceſſary before ; but in all caſes of burglary, acceſſarles after mult 
have their clergy. 2 H. H. 364. 1 Haw. 357, 8. 

4. All burglaries and robberies of churches are excepted out of Pardon, 
the general pardon, of the 20 C. 2, c. 52. 


_ I. Reward for convilting a burglar. 


1. It may be obſerved, in the fiſt place, that it is provided by jndemnity for 
the 24 U. 8. c. 5. that there ſhall be no forfeiture of lands or killing bim. 
ds, for killing any perſon that attempts to commit burglary. 
But beſides this indulgence to a perſon killing ſuch an offender 
n defence of his houſe, there are ſpecial advantages and rewards 
for apprehending and convicting him in due courſe of law; which 
are as follows: 6 1 5 | 
2. By the 25 G. 2. c. 36. The charges of proſecuting and Charges of cone 
convicting a burglar, ſhall be pe oy the treaturer of the _ Megan. e, " 


' Si 
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where the barglary was committed, on producing to him the order 

of the court for that purpoſe, which the clerk of aſlize, or of the 55 

„ ſhall make out, for the fee of 15. / 11. | | - 

And alſo the charges of poor witneſſes appearing on their re. ” 

eognizance, by the 27 G. 2. c. 3. on paying 64. for the order: the 

except in Middleſex, where the ſame ſhall be paid by the overſcers w 

| of the poor where the perſon was apprehended. hin 
Exemption from 3. Every perſon who ſhall apprehend any one guilty of burglary 15 
par iſh offices for and proſecute him to conviction, ſhall have a certificate, without Hh 
paring _ con fee, under the hand of the judge, certifying ſuch conviction, and 2 
weting m. within what pariſh or place the burglary was committed, and alſo + 
that ſuch burglar was diſcovered and taken, or diſcovered or taken, 5 


by the perſon ſo diſcovering or apprehending ; and if any diſpute 
ariſe between ſeveral perſons ſo diſcovering or apprehending, the 


judge ſhall appoint the certificate into ſo many ſhares to be divided 8 
among the perſons concerned, as to him ſhall ſeem juſt and reaſon. 


3 1 : 
And if any perſon ſhall happen to be ſlain by ſuch burglar, in 
endeavouring to apprehend him, the executors or adminiſtrators of 

| ſuch perſon ſlain ſhall have the like certificate: 

Which certificate ſhall be inrolled by the clerk of the peace of 
the county in which :t ſhall be granted ; for which he ſhall have i. 
Is. and no more: 8 | | : 

And the ſaid certificate may be once aſſigned over; and the ori- 
ginal proprietor, or the aſſignee of the ſame, ſhall by virtue there- 


of be diſcharged from all manner of pariſh and ward offices, with- | wh 
5 the pariſh or ward where the felony was committed. 10 & 11 ho 
5 3 | | | 
401. for taking 4. And moreover, as a further reward, every perſon who ſhall | 8 
and convicting. apprehend any perſon guilty of burglary, and proſecute him to con- 5 
viction, ſhall have a certificate under the hand of the judge, without fr 

fee, to be made out and delivered before the end of the aſſiaes, b 
certifying the conviction, and in what pariſh the burglary was com- wy 

mitted, and alſo that the burglar was taken by the perſon claiming 

the reward; and if any diſpute ſhall happen to ariſe between the ax 
. perſons claiming, the judge ſhall by the ſaid certificate appoint the af 
ſame to be paid amongſt the parties claiming the ſame, in ſuch ſhare th 

and proportion as to him ſhall ſeem juſt and reaſonable : th 


And on tender of ſuch certificate to the ſheriff, and demand 

made, he ſhall pay to the perſon ſo intitled, the ſum of 40/7. 

without ſee or deduction, within one month after ſuch tender and 

demand; on pain of forfeiting double, with treble coſts. 5 4s. 
. £c--23- 420: 5 

491. to the exe- 5. And if any watchman, or any other perſon, be killed, in 
"26 WS p<r- Endeavouring to apprehend any ſuch burglar, his executors or ad 
en aeg. miniſtrators ſhall have a certificate delivered under the hand th 
ſeal of the judge, or of the two next juſtices of the peace, 0 

ſuch perſon being ſo killed; which certificate they ſhall, on ſuff- 
cient proof before them made, give without fee: whereupon, 
ſuch executor or adminiſtrator ſhall be intitled to receive the like 
ſum of 40/. in like manner, 5 An. c. 31. J 2. | 


6. And 


mediately apply to the commiſſioners of the treaſury, who ſhall 


Maliciouſſy and voluntarily] For if it be done by miſchance, or 


that he may be indicted as having maliciouſly burned the houſe of 


commit felony in burning the ſame. Alſo it ſeems the much 


6. And moreover, if any perſon, being out of priſon, ſhall 491- and a par- 
commit any burglary, and afterwards diſcover two or more the — — 6 
like offenders, ſo as two or more be convicted; he ſhall have the complices, 
like reward and allowance of 40 J. and alſo all other advantages 
which are given to perſons who ſhall apprehend and convict any 
the like offenders ; and ſhall alſo have the king's pardon for all 
burglaries, robberies, and feloryes (except murder and treaſon) by 
him committed before ſuch diſcovery _ which pardon ſhall be 
likewiſe a good bar to an appeal. . 9 af Huy < 
= Y; 3 ſheriff, on . the certificates, and receipts Sheriff how to be 
for the ſaid rewards, may deduct the ſame on his accounts; and vepaid. 
if he have not money in his hands, he ſhall be repaid out of the 
treaſury, on certificate from the clerk of the pipe. 5 An. c. 31. f 3. 

Or inſtead of charging the ſame in his accounts, he may im- 


forthwith repay the ſame without fee. 3 G. c. 15. J 4. 


— dt. 8 — " 


* 
b ons; 


Burning. 


M Aliciouſly and voluntarily burning the houſe of ane her, by Houſeburnint at 


. night or by day, is felony at the common law. 1 Haw 105. OA 


negligence, it is no felony. 3 [nft. 67. | 
| Yet if a man maliciouſly intending only to burn one perſon's 
houſe, happens thereby to burn the houſe of another, it is certain 


that other; for where a felonious defign againſt one man miſſeth 
its aim, and takes effect upon another, it ſhall have the like con- 
ſtruction as if it had been levelled againſt him who ſuffers by it. 
1 Haw. 106. | 2 Rs pe; 


Burning] Neither a bare intention to burn a houſe, nor even an 
actual attempt to do it by putting fire to a part of a houſe, will 
amount to felony, if no part of it be burned; but if any part of 
the houſe be burnt, the offender is guilty of felony, notwithſtanding 
the fire afterwards be put out, or go out of it ſelf. 1 Hag. 106. 


The houſe) Not only a manſion houſe, and the principal parts there- 
of, but alto any other houſe, and the out-buildings, as barns, and 
ſtables adjoining thereto ; and alſo barns full of corn, whether they be 
adjoining to any houſe or not, are ſo far ſecured by law, that the 
malicious burning of them is felony at common law. 1 Haav. 105. 


Of another] A perſan ſeiſed in fee, or but poſſeſſed for years, 
of a houſe tanding by itſelf at a diſtance from all others, cannot 


ſtronger opinion, that a man fo ſeiſed or poſſeſſed of a houſe in 
a town, who burns his own with an intent to burn his neighbour's, 
but in the event burns his own only, is not guilty of felony : but 
however it is certainly an offence highly puniſhable, in regard of 
the mali ve thereof, and the great danger to the publick which at- 
Fn | M 3 | tends 


\ 
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- -* tends it; and the offender may be ſeverely fined, and impriſoned 
Aauring the king's pleaſure, and ſet on the pillory, and bound to his 

good behaviour during life. 1 Haw. 106. 
By ſtatute: 2. By the ſtatutes "of 23 H. 8. c. 1. and 25 H. 8 c. 3. No 
Tant . _ who ſhall be found guilty for wilful burning of any dwel- 
1 ing houſe, or barn wherein any corn ſhall be, nor perſons abet. 
ting, procuringy helping, maintaining, or counſelling the ſame, ſhall 

be admitted to the benefit of clergy. 

There hath been much learned debate, how far theſe ſtatutes, 

which are repealed by r Ed. 6. c. 12. are revived by 5 & 6 Ed. 6. 
. 10, But as the ſame is enacted in effect by other ſubſequent 
ſtatutes, it is now not very material. 

By the 4 & 5 P. & M. c. 4. Every perſon who ſhall maliciouſly 
command, hire, or counſel any perſon, wilfully to burn any dwel- 
ling houſe, or any part thereof, 'or any barn then'baving corn or 
grain in the ſame, ſhall not have the benefit of his clergy. 

But acceſſaries after {hall have their clergy. 1 H. H. 573. 


Burning a barn - 2 "Whoever \irttwitfatty and of malice burn, or cauſe to be 


or ſtack of corn, burned, or aid, procure, or conſent to the burning of any barn, 
in the northern or {tack of corn or grain, within any of the counties of Cumber- 
3 land, Northumberland, Wefimorland, and Dureſme, ſhall be guilty 
of felony without benefit of clergy. And juſtices of the peace in 
4»...  feflions may hear and determine the ſame. 43 El. c. 13. 
Burning in the 4. If any perſon ſhall in the night time maliciouſly, unlawfully, 
night ftacks of and willingly burn, or cauſe to be burned or deſtroyed, any ricks 
. or ſtacks of corn, hay, or grain, barns, or other houſes or build- 
Milos. " ings, or kilns; he ſhall be guilty of felony, bur 2522 corrup- 
tion of blood, or diſinheritance of heirs: 

And the judges of aſſize, or three juſtices of the peace 12 2 „ 
may determine the ſs; ſo that the proſecution be within fi 
months: - 

Ard the laid ju tees, on aa of the party injured, ſhall ue 
their warrant for apprehending all ſuch 226 6b as hall be ſuſpected 
thereof, and take their examination: 


And ſhall cauſe all others who to them ſhall ſeem likely to make 


diſcovery, to appear before them, and give information on oath; 
yet fo, as po,perion to be examined ſhall be proceeded againſt for 
any offence, concerning which he ſhall be examined as a witneſs; 
and ſhall upon his examination make a true diſcovery : 
And if fuch witneſs, being duly ſummoned, ſhall refuſe to ap- 
Pear, or to be examined, they may commic him to the common 
$aol, till he ſubmit to be examined upon oath : 

And they ſhall iſſue warrants for ſummoning jurors: 

And if any perſon, being found guilty (in order to avoid judg- 
ment of death, or execution thereupon) ſhall make his election to 


be tranſported, the court ſhall cauſe judgment to be entred that he 


be tranſported to ſome of the plantations (to be mentioned in the 


judgment) for ſeven years; and if he ſhall return before the ex- 


piration of the term, he ſhall ſuffer death as a felon, and as if no 


8 election to be cranſported had been made by him. 22 C23 
. 7. 


— 1 : b 5. By 


Burning. 


ed By the 9 N x 4 * 1 common) called — Black act, (which Burning br 4 ihe. 

his 3 bertel more at length, under the title Black act 3) If any perſon Þ! Black 246. 
mall ſet fire to, any houſe, 2 or outhouſe, or to any bovel, 

No | cock, mos. LL 5, corn, ſtraw, hay, or wood; [And by the 

el. 1868.2. 43 If any p erſon ſhall wilfully and maliciouſly 

et- ſet on fire an pit, or delph of coal or cannel, coal; which = 

all Fence, b 55 ng, this act, is incorporated with the, offences in 

| 5 de Hias ke hall be guilty of felony without benefit of clergy. 2 


es; N Far 19 «bins 12 chargeable, as in caſes of robbery, for 

6. the damage 8 ; foſta in d not exceeging, 200 J.) 

nt F and any perſon ſhall ap 19 0 gend, or cauſe to be convicted, 
any n ef and ſhal zal be kill or wounded ſo as to loſe an eye 


ſly | or the uſe ban endeavouring to apprehend him; on proof 
el. thereof made 4 e ſeſſions, and on certificate thereof from thence, 
or | he ſhall be intitled 755 the ſum of 591, to be paid by. the ſheriff in 


zo days, the.ſams to be repaid to him out of the treaſury. | : 
Which faid, are temporary; and by the * continuance, 


be e to be in fore 'Se 3.3 

cn, Wa d by 0 A {oh c. Fg wry offences of ſetting. fre to any 
- houſe, ts or outlouſe, or to any hovel, cock, mow," or ſtack 
Ity of corn, raw, hay, or wood, are excepted out of the geperal 
in | rdon, 

6. Such as be taken for * 11 feloniouſly done, are not Houſeburning 
ly, bailable-by juſtices, of, the peace. 3 Bd. 1. c. 15. 2 Ef. 189. 79 ballible. 
K3 If any. ſhip, of . ſhall wilfully burn the ſhip; to which he Danes i. 
d. | 1 gr r Progure. the ſame to be done, to the prejudice of the 
Pp: owner of the ſhip or 50ds, be ſhall be guilty of Felony without 
| benefit of, 1 14 AR „„. 

A And by t the, articles of the navy, 22 a 2. c. 33. Every perſon 
fix Who ſhall, fnlawfully burn op ſer fire to any magazine, or ſtore of 
powder, or ſhip, boat, ketch, hoy, or veſſel, or tackle or furni- 
ye ture thereynto 1 not appertaining to an enemy or rebel, 
ed ſhall be puniſhed with death, by the ſencence of a court martin. 
OE | ef Oey” at ninten 
ke f any perſon ſhall, by day or Pg 3 in a : 2100088} open, Burning, wood 
hz tg a PE t in a ſecret and clandeſtine, manner, forcibly, or growing. 
for wrongfully. and maliciouſly burn any wood, or ſprings of wood, 
1s, 5 SPREE, wood, he ſhall be. guilty of felony. 10 8. . 4 
„„ 
p- And any two juſtices; or the juſtices i in ſeſſions, way cauſe the 
'on | Offender to be apprehended, and hear, and determine, and acjudge 


the offence. 6 GC. c. 16. 
But if the offender is not known, then the rior injured ſhall 


g- have ſatisfaction from the inhabitadts of the pariſhes, towns, or 
to places; joining thereon, in the ſame manner as for dikes and hedges 
he 4 overthrown in the night, by the ſtatute of 13 Ed. 1. c. 46. (which 
the enacts, that if it cannot be known by the verdict of aſſize or jury 
who did the fact, the towns near adjoining ſhall be diſtrained to 
no levy the hedge at their own coſt, and to yield damages) unleſs the 
23 60: 0 by ſuch pariſh, town, or place, convicted in 1 fix months. 
C1 
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Burning ling. 
poſs, furze, or 
ern. 


Burning goſs, 


furze, or fern in furte, or fern, in any foreſt or chaſe, without conſent of the 
owner or perſon chiefly intruſted with the cuſtody of ſuch foreſt, 


foreLs. 


Burning 2 laden 
eart, or fire 
wood, 
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Burning. 


9. No perſon ſhall on any mountains, hills, heaths, moors, 
foreſts, chaſes, or other waſtes, burn between Feb. 2. and Ju, 
24. any prig, ling, heath, furze, goſs, or fern; on pain of be. 
ing committed to the houſe of correction for any time not exceed- 
ing one month, nor leſs than ten days, there to be whipt and kept 
to hard labour. 4& 5 V. c. 23. . 11. Wk, of 
10. If any perſon Aut ſet fire to, burn, or deſtroy any goſs, 


or chaſe, or of ſome part thereof, or ſhall be aiding therein, and 
being brought before a juſtice, ſhall be thereof convicted by con. 
feſſion or oath of one witneſs, or on view of the juſtice, he ſhall 
forfeit not exceeding 5 J. nor leſs than 4o s. half to the informer, 
and half to the poor; if not forthwith paid, to be levied by di- 
ſtreſs; and if no ſufficient diſtreſs can be found, the Juſtice ſhall 
commit him to the common gaol for any time not exceeding three 
months, nor leſs than one month. 28 G. 2. c. 19. % 3. a 

tr. If any perſon ſhall maliciouſly, willingly, and unlawfully 
burn or cauſe to þe burnt, any wain or cart laden with coals, or 
with any goods or merchandizes ; or any heap of wood prepared, 
cut, or felled for making coals, billets, or talwood, he ſhall for- 


feit treble damages to the party grieved, to be recovered by action 
of treſpaſs; and alſo 10 1. as a fine to the king. 37 H. 8. c.6, 


Puniment of 12. If any ſervant, thro' negligence or careleſſneſs, ſhall fire 


ſervant careleſly 
firing 4 houſe. 


Threatning to 
durn a houſe. 


or cauſe to be fired any dwelling houſe, or out-houſe or houſes, 
and be thereof convicted on the oath of one witneſs before two 
juſtices, he ſhall forfeit 100 J. to the churchwardens of the pariſh 
where the fire ſhall happen, to be diſtributed by them to the ſuf- 
ferers, in ſuch proportions as to them ſhall ſeem juſt ; and if he 
do not pay the ſame immediately on demand of the churchwardens, 
the faid juſtices ſhall commit him to ſome workhouſe or houſe 
of correction for eighteen months, there to be kept to hard 
labour. 6 An. c. 31. 

13. By the commiſſion of the peace, any juſtice may cauſe to 
come before him, all thoſe who to any of the people concerning 


the firing of their houſes have uſed threats, to find ſufficient ſe. 


curity for the peace or their good behaviour towards the king and 
his people ; and if they ſhall refuſe to find fuch fecurity, * 


cauſe them to be ſafely kept in the king's priſons, until they 
find ſuch ſecurity. HH 


Burping in woollen, Sce Woollen Mann 
|  faiture, | 


Bütchers. 


19. 
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Butchers. 


1. O perſon, uſing the trade of a butcher, ſhall ſell, offer, Not to fell far 
or expoſe to ſale, by himſelf or any other, any fat cattle alive. 

oxen, ſteers, runts, kine, heifers, calves, ſheep, or lambs alive; 

on pain of forfeiting double value, half to the king, and half to 

him that will fue. 15 C. 2. c. 8. „ 3 

2. If any butchers ſhall conſpire not to ſell their victuals but at Conſpiring te 
certain prices; every ſuch perſon ſhall forfeit for the firſt offence raiſe the price of 
10 l. to the king, and if not paid in ſix days, he ſhall ſuffer twenty alk, 
days impriſonment, and ſhall only have bread and water for his 
ſuſtenance ; for the ſecond offence 20/7. in like manner, or the pil- 
lory ; and for the third offence. 40/. or pillory, and the loſs of an 
ear, and to be taken as a man infamous, and not to be credited in 
any matter of judgment. And the ſeſſions or leet may determine 
nh, -c16S-  -:- . ; 

z. No butcher ſhall ſlay any beaſt within any walled town, ex- Not to kill in a 
cept Carliſle and Beravick ; on pain of forfeiting for every ox 12 . walled town, 
every cow and other beaſt 8 4. half to the king, and half to him 
that will ſue. 4 H. 7. c. 3. | 

4. A butcher that ſelleth ſwine's fleſh meazled, or fleſh dead of Selling unwhol- 
the murrain, ſhall for the firſt time be grievouſly amerced, the ſome fleſh. 
ſecond time ſuffer judgment of the pillory, the third time be im- 
priſoned and make fine, and the fourth time forſwear the town. 

Ordinance for bakers. Hank. Stat. V. 1. p. 181. : 

5. If any butcher ſhall kill or ſell any victual on the lord's day, Not to kill or 
he ſhall forfeit 65. 8 d. one third to the informer, and two thirds ſell on the lord's 
to the poor, on conviction before one juſtice, on his own view, or 
confeſſion, or oath of two witneſſes, to be levied by the conſtable 
or churchwarden. 3 C. c. 1. | | 

6. No butcher ſhall water any hide, except in June, Faly, and Not to water 
Auguft ; on pain of 35. 4 d. for each offence. 1 J. c. 22, f. 2. bids. 

One third to the king, one third to the informer, and one third to 
the town or lord of the liberty. /. 46. = | 
; And the ſeſſions or leet may hear and determine the ſame. 

50. | 

Or, any two juſtices, near the place, may (in three months 
after the offence committed) ſummon the party accuſed, and the 
witneſſes; and upon the party's appearance, or contempt in not 
appearing, on proof of notice given, may examine the witneſſes 
on oath, and give judgment, and iſſue warrants under their hands 
to levy the penalty by diſtreſs; and, if not redeemed in fix days, 
the ſame to be ſold. They may alſo mitigate the penalties, ſo as 
they reduce them not to leſs than a fourth part, over and above 
the colts and charges. And any perſon aggrieved may appeal to 
the next ſeſſhons, who may finally determine the ſame ; and, in 
caſe x conviction, iſſue warrants for levying the penalties. g An. 

It. . 36. | 7 | 

7- No butcher ſhall put to fale any hide putrified or rotten ; on Selling rotten 
pain of 3. 44. for each offence, in like manner. 1 J. c. 22. /. 2. bides. 
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178 Butter and Cheeſe. 
Exerciſing the 8. No butcher ſhall be a tanner or currier; on pain of 67. 84 


* of a tan- TR to be recovered and tevicd in Uke manner. 1 F. c. 22. 
. | 

C bi des, .Þ. if, any raw hide ſhall wilfully or negligent aſhe 
s on ache flayi ing thereof; or being AT be ele 40 Ge 25 
** + biitcher or other ; the offender mall forfeit 25. 64. or * wu 
and 15. for” a calf ſkin; half t o the poor, and half to the. 1 in- 
former: To be tevied by two Juſtices i in N manner. 8 
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it Conchraing the FRO of a perſon to "ag! ar 
er, 


V. Concerning ingro ing ond regratin of bull 
| and cheeſe. e oo 
Ir. Concerning the Eben of butter an ch 2 
3 Fg London. | 
Who V. ee of W and ebecſe; ens 
FF Importing of butter. and FARE, i: | 


© Wins 20 ＋. Concerning the Pies "acigby. . n, 7 
; © „„ Tae 

Weight of the VEI RY 5 = other perſon picking up butter for 

caſk to be Y fale, ſhall ſet upon every firkin and caſk, when the ſame 


marked. 3s fall ſeaſoned. in water, a continuing viſible mack of the juſt 
weight of the empty caſk ; on pain of forfeiting for every offence 
the ſam of ten ſhillings for every hundred weight of butter other- 
wiſe packed, and ſo proportionably for a greater or leſſer quan- 
tity ; half tothe churchwardens 'and overſeers for the uſe of the 
poor, and half with' double cbſts to him who ſhall ſue for the 
fame in ſeſſions, by action of debt, 2 information, or 
preſentment. 13 14 C. z. e. 26. . 5 

Weight of a pot 2. Alſo every potter ſhall ſet upon wo pot which he hall 

to de marked. fel] for packing up butter, the juſt weight of the pot when it 1 
barnt, together with the rt letter of his chriſtian name, and li 
furname at length ; on pain of 15. And no perſon ſhall expoſe to 
fale any bu:ter pacted : up in any pot not ſo marked, on pain of 
2 5. for every ſuch pot. 20 be recoveted and , applied in Me 
manner. 13 C14 E 2. 5 5. . ; 


4+ Tr 


Butter and C 171 
Every kilderkin of butter ſhall contain 112 pounds, and Weight and 
every firkin 56 Jus neat, or abov e; every pound containing good nels. 
16 ounces, beſides the tare of the caſ, of good and merchant- 
able butter; and eyery pot of bucter _ contain 14 pounds neat, 
or above, beſides the weight of the | 

And no butter which is old or apt ſhall be mixed or packed 
up with any butter which is new and ſound ; 

Nor any whey butter ſhall be JT or mixed with any butter 
made of cream; | 

And every caſk or pot of. hotter ſhall. be of one ſort and 
oodnels ; 

a And no butter ſhall be falted with any great Galt, but fhall be 
ſalted and ſaved with ſmall ſalt; nor more falt ſhall be lntermixed 
with it than ſhall be needful for its preſervationn 

On pain that eyery owner, farmer, or packer of * — not 
putting up in each kilderkin, firkin, and pot, to be ſold or expoſed 
to ſale, ſuch quantities as aforeſaid, or offending in falſe packing 
as aforeſaid, for every offence hall forfeit the value of all the but 
ter ſo falle packed; and for every offence where any kilderkin, 
firkin, or pot. ſhall be found to contain a leſſer quantity of butter 
than as aboye, fix times the value of every, pound of butter that 
ſhall be wanting in ſuch caſk or pot; to be recovered and Hehe 
a aforeſaid, 13 C 14 C. 2. c. 26. 2. | 

4. And when the farmer or other perſon Jac fled We cafk Owner to ſet his 
with butter, he ſhall, beſides the former mark of the weight of po” the 
the caſk, ſet alſo on the caſk. the firſt letter of. his: chriſtian name, ax. 
and his ſurname at length with an iron brand; on pain of forfeit- 
ing for every offence. the ſum of 105. for every hundred weight 
of butter otherwiſe packed, and for more or bois proporyonably ; 
to K Freon and applied. in like manner. whe & 14 C.-2. 
„ | 10 

5. And every charſemanger dates who hall Gall ary Ailder- Cheeſenoneer to 
kin, firkin, pot, or other caſk of butter, ſhall deliver therein the deliver due quan- 
fall quantity and due quality; or ſhall;be liable to make fatisfaction, tity and quality. 
according to the price thereof.  13& 13 C. 2. c. 26. 3. 

6. And no cheeſemonger or other perſon ſhall repac for cat, confining 
any butter, in any \kilderkin, firkin, or other caſł, or pot, on fall not repack 
pain of forfeiting double value thereof; to be recovered'and * N | 
pled in like manner. 13 & 14 C. 2. c. 26. l 4. 

7. The proſecution for the offences above, Mall be a In what time 
' tour months after the ſale of the butter. 25 D * 2-7. 26, oO RO 

7, e 

8. But provided 88 that no ſeller” of LO be Proforution not 
charged with any of the ſaid penalties, after the buyer hath to be, if the 
bought the butter and approved it. 4 . c. . . 24. buyer hath ap- 

9. And for preventing any fraud in the ſeller, after the faQtor OE 
or buyer hath bought the butter, the ſaid factor or buyer ſhall ſet by th a wk 
his ſeal, or mark, or name upon it, or upon the caſk.3> and if it 38 
ſhall be afterwards exchanged or opened, and the caſk changed, 
or any bad butter mixed or packed up with good butter, or any 
Other fraud be committed by the ſeller; and he be convicted 
thereof, before one juſtice, by oath of one witneſs, or confeſſion, 

he 
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Butter and Cheeſe, 


he ſhall forfeit 20 f. for every firkin and offence, to be levied by 
the conſtable, by diſtreſs, and to be diſtributed by the juſtice, half 
to the churchwardens and overſeers for the uſe of the poor, and 
half to the informer. 4 V. c. 7. . 2. | 

But any perſon aggrieved may appeal to the ſeſſions, giving 200. 
bond to the party, to pay coſts (in a month after) if he is not te. 
lieved on his appeal. id. ſ. 10. 85 


5 II. Concerning the licence of a perſon to buy and ſell 


No badger, lader, kidder, carrier, buyer or tranſporter of but. | 
ter and cheeſe ſhall be licenſed (A) thereunto, unleſs he be or 


have been a married man, and be an houſholder, and of the aye 
of 30 years or upwards ; and unleſs it be in open ſeſſions of the 
county, where he hath dwelt for three years laſt paſt, 5 E.. 
g. 12. fe 4s ; | 

And the licence to bear date of the day and place of the ſeſ. 
fions; and to be ſigned and ſcaled by three juſtices there (1 L. 


3 ä | 8 
And the court may take recognizance (B) that he ſhall not 
foreſtall nor ingroſs, nor do any thing contrary to the ſtatute of 


5&6 FE 6. c. 14. againſt regrating, ingroſſing, and foreſtal- 
| oy. licence and recognizance to be written by the clerk of the 


peace or his deputy, and by no other perſon ; for which he ſhall 
have, for the licence 12 d. for the recognizance 8 4. and for reyj- 
firing them 4 4. For which fee, he ſhall alſo enter the names ard 
dwellings of the perſons licenſed, and a brief declaration of the 
licence, with the day, time, and place when granted, in a regiſter 
book, which he ſhall have at every ſeſſions. 6. 

And the licence to continue but for a year, unleſs renewed. 
＋ 4. 5 

And every perſon taking any licence contrary hereto, ſhall for- 
feit to the king 5/7. and the licence to be void: The ſame to be 
recovered in ſeſſions, by inquiſition, preſentment, bill, or informa- 
tion, and by examination of two witneſſes. / 5, 7. 

But this ſhall not extend to prejudice the liberty of a city or 
town corporate, but that they may licence purveyors, for the pro- 
viſion thereof. ſ. 9. 2-4 

Neither ſhall it extend to the inhabitants of the counties of 
Weſtmorland, Cumberland, Lancaſter, Cheſter, and York; but that 
they may do as heretofore they have lawfully uſed to do. / 10. 
But by a general clauſe in the 13 El. c. 25. , 20. theſe counties 
feem now to be included; by which it is enacted, that no perſon 


- whatſoever: ſhall be admitted or licenſed to be a buyer, badger, 
| kidder, or carrier of butter and cheeſe, and ſuch like kind of 


victual, otherwiſe than by 5 El. c. 12. 
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Butter and Cheeſe. 


IL Concerning ingrofſing and regrating of butter and 
cheeſe. 

There is nothing relating to the forefalling of butter and cheeſe, 
different from the foreſtalling of other goods; which may be {een 
under the general title of foreſtalling. But as to ingroſſing and 
regrating the ſame, it hath been enacted as followeth : 

1. By the 3 & 4 £4. 6. c. 21. No perſon ſhall buy to ſell Not to be ſold 
apain, any butter or cheeſe, unleſs he ſell the ſame again by retail — dut by 
in open ſhop, fair, or market (or victuallers in their houſes), and _ 
not in groſs ;- on pain of double value, half to the king, and half 
to him that will ſue. | 

And the word retail ſhall be taken only where a weight © 
cheeſe (viz. 225 pounds, in ſome places 256, in others 336 
pounds, Dalz. c. 112.) or a barrel of butter, or leſs quantity, and 
not above, ſhall be ſold at any time to any perſon or perſons. 

2. And by the 5 & 6 Ed. 6. c. 14. Whoſoever ſhall ingroſs or tngroflingg 
yet into his hands any butter or cheeſe, to ſell the ſame again, 
mall be deemed an ingroſſer. /, 3. ; | 

3. But the buying of any butter or cheeſe, by any licenſed Regratingg 
badger, lader, kidder, or carrier, who ſhall ſell or deliver in open 
fair or market, ſhall not be deemed regrating. 5 & 6 £4. 6. 
„ 3 | 

4. And nothing in theſe two acts ſhall extend to cheeſemongers Cheeſemongers 
and tallowchandlers in London and H:/tminſfter, for what they ſhall in London. 
ſell for victualling of ſhips, or for what they ſhall ſell in their , 
ſhops or market, not exceeding four weighs of cheeſe, and four 
barrels of butter. 21 FJ. c. 22. | : 8 

Provided, that if the juſtices of the peace in any county, in 
their quarter ſeſſions, ſhall declare that the ſaid traders in butter and 
cheeſe ſhall forbear to buy any in ſuch county for any time, and 
they do buy within that time, and ſell the ſame by retail, they 
ſhall not have the benefit of this act. id. | 


IV. Concerning the ſhipping of butter and cheeſe for 
8 © ndon. = 


1. Every warehouſekeeper, weigher, ſearcher, or ſhipper of No undue prefe+ 
butter and cheeſe, ſhall receive all butter and cheeſe that ſhall be rence. 
brought to him, for the London cheeſemongers, and ſhip the ſame 
without undue preference; and ſhall have for his pains 25s. 6 d. 
for every load: and if he ſhall make default, he ſhall, on convic- 

tion before one juſtice, on oath of one witneſs, or confeſſion, for- 
feit for every firkin of butter 105. and for every weigh of cheeſe 
55. half to the churchwardens and overſeers for the uſe of the 
poor, and half to the informer, to be levied by the conſtable, by 
diſtreſs and ſale. 4 V. c. 7. /. 4. | 

2. And he ſhall keep a book of entry of receiving and ſhippin 
the goods; on pain of 2 5. 6 d. for 2 firkin of bam A wan 
weigh of cheeſe, to be levied and applied in like manner; and for 
Want of diſtreſs, to be committed til! paid. 4 N. c. 7. ,. 5. 

3 | 3. A 
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Appeal. 


Exportation. 


Maſter of a ſhip 
__ totake fore he js full laden (EXCEPE at be a cheeſemonger's own ſhip ſent 


Butter and Cheeſe. 


3. A maſter of a ſhip refuſing to take in butter or cheeſe, be. 


for his TAN godds), mall forfeit for every firkin of butter refuſed 
5s. and for every weigh of eheeſe 2 5. 6 d. to be levied and ap- 
plied in like manner. 4 U. C. 7. /. 6. | 
4. Perſon aggrieved by the determination of the juſtice, may 
appeal to the next ſeffions, giving 20% bond, with one or more 
ſuretiesʒ to the party, to pay cofts (within a month after) if he i; 
not relieved on his appeal. 4 V. c. 7. /. 10. 

5. But this act ſhall not extend to any warehouſe in n Cheſhire or 


ane i 5 i x 6 9. 
J. Exporting of Butter and cheeſe. 
Butter and cheeſe may be exported cuſtom free. 1 W. c. 8. 


VI Inpor bing 72 butter and cheeſe. 


No butter or cheeſe ſhall be ported from nd 32 C. 2, 
3 


Note; There are ſpecial directions in Bi act . 19 


concerning the ſelling of butter in the city of Yol, and in the 20 
of the 17 C. 2. c. 8. concerning the fame in New Mallon; which 
are not _— enough to be here inſerted. 


A, Licence of a badger. of butter with aherks 
i the 5 Hl, c. 12 


Wenmorlend. IT the general quarter f ions of. the peace belt 

3 wal at in and for. the ſaid county, this 
1 e A. B. C. D. ard 
E. F. ofquires, juſtices of the peace for the ſaid county ( one aoheregf 
is of the Quorum) have licenſed, and by theſe preſents do licenſe and 
admit B. B. of in the ſaid county, being upwards of thirty 
years of ape, and being alſo a married man [or a widower), and an 
houfholder, and having been an inhabitant in the ſaid county for three 


Jars laſt paſt, to be a common badger, lader, kidder, carricr, buyer 


and tranſporter of butter and cheeſs, for and during the ſpace of one 
year from the date herecf ; ſo as he do uſe and follow the faid buft- 
aefs, according to the true intent and meaning the flatutes in that 
caſe made and provided, againſt regrators, foreftalle; 's, and ingroj- 


: fers, and not cy ge Gwen ander our hands and feals &c. 


B. Condition F the Ptentzalice ; on the 5 E!. 
4.8, oO» h 


That he ball not foreſtall, 07 ingrofs, or do any thing 
contrary to the true meaning of the flatytes mage againſ! regratots, 
Hereſtallers, and ing ralſers, or any thing therein contained. 


Buttons. 


— 
4211 S 3 15 73 

T* . 10 perſon” call ſell or offer to ale or - import, any fo- Foreign buttens, 
| reign bone lace, cut work, imbroidery, fringe, band 

ud ſtrings, buttons,” or needle work, made of thread and ſilk, or 

oe either of them, or any foreign buttons whatſoever; on pain that 

77 he who ſhall offer them to ſale ſhall forfeit the fame and 501. and 

75 the impotter Mall Forfet the Tame and 100 J. half to the King, and 


half to him char Hall Tue. "Ty wa 14 C. * 13 A a 
e 

A1 evjiiplaine Ind! infoiniiton given to a jiftice of the 
peace, at times reaſonable, he ſhall iſſue his warrant to the conſta- 
ble, to enter and ſearch for ſuch manufactures in the ſhops Deng 
open, or warehouſes, and dwelling houſes of ſuch perſons'as ſhall 
be ſoſpected, and to ſeize the” fame. 13& 14 C. 2. c. 13. J 3. 
r. 1) y oe ; 

And Er2lifh bake love, akillewoite, point, or cut- wotke may 
be exported cuſtom free. 11812 1. 5 

2. By the 10 W. c. 2. No perſon ſhall N ſell, or ſet on, Cloth buttons. 
any buttons made of cloth, or made of wood only; on pain of 
405. a dozen, half to the king, and half to him that ſhall ſue in 
any court of record. f 

Apd by che g 47. c. 6. No taylor or other perſon ſhall make, 
{ell, Ter on, uſe, or bind on any. cloaths, any buttons or button 
holes, made of or uſed, or bound with ſerge. drugget, frize, 
camlet, or other Ruffs of which cloaths are uſually made; on pain 

of 5“. a dozen, half to the king, and half to him that ſhall iue 
in any court of record; or on complaint to two juſtices, they may 
ſummon witneſſes, and levy | the: penalty, and return the overplus 
it ayy be; and if any e 475-1 he may . de to ths 
next ſeſſons. 

But by this act no power 1 giv en to make diſtreſs. The next 
that occurs, is the ſtatute of 4G. c. 7. which in the ſtatutes at 
large is a look, © ir adicious, and ungrammatical act, and by its 
garb may well enough ſeem to have been drawn up by the * 
or button make rs Whereb) irÞ enafiicd as nps 

No taylor 65 other perſon ſhall make, ſell, fer on, or bind on 
any cloaths, any buttons or button holes made of, or uſed, or 
bound with cloth, ſerge, drugget, frize, camlet, or ary ſtuffs 
that cloaths are uſually made of (velvet excepted) z.on pals of 405. 
a dozen: To be determined by one juſtice where the offence ſhall 
be diſcovered, or the offender: ſhall inbabit, on oath of one wit- 
neſs, in three months after the offence committed; and to be di- 

EI. fribured (charges of conviction firſt deducted) half to the informer, 
and half to the poor of the pariſh or place where the offence ſhall 
be diſcovered: if not paid (being lawfalls demanded) in 14 days 
bing after conviction, the Juſtice ſhall iſſue his warrant to the conſtable 
where the offender dwells, or can be found, to levy it by diſtreſs 
and ſale; and where no ſufficient diſtreis can be found, he ſhall be 
| committed to the common gavl of the county or place where he 
ns. . ſhall 


for i, 


ſhall be found, to be kept to hard labour for three kalendar montly, wen 


Perſons. aggrieved may appeal to the ſeſſions, giving ſufficient no- 15 
tice; and the ſeſſions may allow coſts to the party aggrieved. lien 
And taylors cauſing their apprentices or ſervants to make ſuch | pow 
cloaths, ſhall themſelves be ſubject to the penalties. HY 
And all ſuch cloaths, made with ſuch buttons and button holes, 
expoſed to ſale, ſhall be forfeited and ſeized, and recovered and 
diſpoſed of as the other penalties. 
And by the ſtatute of the 7 G. ff. 1. c. 12. No perſon ſhall 2. * 
or cuear on any cloaths (velvet excepted) any ſuch buttons or but- houſ 
ton holes; on pain of 40s. a dozen, on conviction by confeſſion hath 


or oath of one witneſs ; and any juſtice of the peace, where the 
offence ſhall be committed, or the offender ſhall inhabit, ſhall on 
complaint or information on oath, of any credible perſon, in one fore 
month after the offence, ſummon the party, and on his appearance 


h 
or — examine the matter, and on due proof by confeſſion ben 
or oath of one witneſs convict the offender, and cauſe the forfei- f 
ture by his warrant to be levied by diſtreſs and ſale: the ſaid penal- c 
ties to be half to him on whoſe oath the party ſhall be convicted, . 

and half to the poor of the pariſh where the offence ſhall be com- ( 
mitted. And perſons aggrieved may appeal to the next quarter unc 
ſeſnons, giving 8 days notice. | 15A 
To him on whoſe oath the party ſhall be convicted] This is almoſt | 
the only inſtance where a ſhare of the penalty is given in expreſs wn 
words, in a popular action, to the party on whoſe oath any perſon 
is convicted; and the contrary doctrine ſeems generally to prevail — 
in moſt caſes, that the defendant ſhall not be condemned upon te 7h 
ſole teſtimony of the plaintiff ſwearing for his own intereſt: Ad 
it is certainly againſt the common law, that ſuch a perſon ſhould be 
a witneſs at all; and therefore his right to give evidence in his own 
cauſe, and the power to convict the defendant upon that ſole evi- 
dence, muſt depend on the expreſs words of ſome ſtatute, 
Buying of titles 9 poi 
| the 
J. By the common law. ane 
II. By ftatute. — 
J. By the common law. 7 
T7 ſeemeth to be an high offence at common law, to buy or be 
ſell any doubtful title to lands known to be diſputed, to the aft 
intent that the buyer may carry on the ſuit, which the ſeller doth pe 
not think it worth his while to do, and on that conſideration fells pr 
his pretenſions at an under rate; and it ſeemeth not to be material, he 
whether the title ſo ſold be a good or bad one, or whether the by 
ſeller were in poſſeſſion or not, unleſs his poſſeſſion were law. gi) 


ful and unconteſted; for all practices of this kind are by all 
| | means 


Buping ok titles. 177 


means to be diſcountenanced, as manifeſtly tending to oppreſſion, 


the, by giving opportunities to great men to purchaſe the diſputed titles 
no- of others, to the great grievance of the adverſe parties, who may 
often be unable or diſcouraged to defend their titles againſt ſuch 
uch powerful perſons, which perhaps they might ſafely enough main- 
1 tain againſt their proper adverfary. 1 Haw. 261. | 
les, 
and II. By ſtatute. 
Uſe 1. By the ſtatute of 13 Ed. 1. c. 49. No perſon of the king's 
t- houſe ſhall buy any title whilſt the thing is in diſpute ; on pain of 
lion both the buyer and ſeller being puniſhed at the king's pleaſure. 
the 2. And by 32 H. 8. c. 9. None ſhall buy any pretenced right in 
on any land, unleſs the ſeller hath taken the profit thereof one year be- 
one fare; en pain that the ſeller ſhall forfeit the land, and the buyer the 
nce value, half to the king, and half to him that ſhall ſue within one 
lon Ex a6” . | | 
art Pretenced title) But he who is in lawful poſſeſſion may purchaſe 
ted, the pretended title of any others. 32 H. 8. c. 9. J 4. 
oMm- One year before] But no conveyance made by one who hath the 
rter unconteſted poſſeſſion, and undiſputed abſolute propriety of lands, 
| any way within the meaning of this ſtatute. 1 Haw. 265. 
noſt 3. And the offence of buying of titles may be laid in any county, 
Sol at the pleaſure of the informer, 31 El. c. 5. 1. 4. 
ron : | | 
vail 5 | EN ' — 
the 1 8 2 5 | 
— . 55 
be , | 4 wf 
evl- | 
Cambaick. 
1.F\AMBRICKS (fo called from being made at Cambray in Importation» 
Flanders) and French lawns may be imported, on the im- 
porter's making oath, that they are for exportation only, and that 
they are really the property of the importer or ſome other ſubject, 
and that no foreigner hath any intereſt therein, and alſo giving 
bond for payment of 5 /. for each piece which ſhall not be ex- 
ported within three years after entry. 18G. 2. c. 36. / 6. 3 
2. But no perſon ſhall wear any cambrick or French lawn ; on Wear ag its» 
pain of 5 J. to the informer, on conviction by oath of one witneſs ' 
y or before one Jaſtice, who ſhall on information on oath in fix days 
the after the oFence committed, ſummon the party, and on bis ap- 
doth pearance or centempt proceed to examine the matter, and on due 
ſells proof thereof made, either by confeſſion, or oath of one witneſs, 
isl, hear and determine the ſame, and cauſe the penalty to be levied 
the by diſtreſs. The party aggrieved may appeal to the next ſeſſions, 
law- giving fix days notice. 18 C. 2. c. 36. / 1. | 5 
7 all Von 1. N 3. Aud 
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1.78. Carriers. 


Selling it. 3. And if any perſon ſhall / or expoſe to ſale any cambrick 
or french lawns, made or not made up, (except for exportation, 
he ſhall forfeit 5 J. in like manner. 18 B. 2. c. 36. J 2. 

Wearer diſcover- 4. But if the wearer. ſhall, on oath. before a juſtice, diſcover 


ing the ſeller. the ſeller (if ſuch ſale was after Jur. 24; 1748.) he ſhall be- dif. 
charged, and the ſeller only ſhall be liable. 18-G. 2. c. 36: / z. 
6. {-2. | 
And where ſuch wearer. ſhall be excuſed by diſcovering the ven- 
der, the penalty on the vender ſhall go to the perſon who informed 
againſt the wearer. 21 C. 2. c. 26. / 3, 53 
Milliner making 


be liable to the penalties inflicted on the vender. 21 C. 2. c. 26, 


af 
Huſband liable, 6. And where an offender is a feme. covert, living with her 


huſband, the penalty ſhall be levied. on. the goods of the huſband. 
. 20. /. 4. 9 

Candles. See Exciſe. 

Caplas. See Dꝛoceſs. 

Cards, See Stamps. 


* 2 Dr 


err 


Carriers. 


5 B* the 3 77”. c. 12. The juſtices in Eafter ſeſſions yearly, 


Rates for car- 


waggoner or carrier; and ſhall certify the rates ſo made to the 
mayors and other chief officers of the ſeveral market towns within 
their juriſdiction, to be hung up in ſome publick place to which al! 


ſhall take for carriage above the rates ſo ſet, on pain of 5 J. by 
diſtreſs, by warrant of two juſtices where ſuch waggoner or car- 
rier ſhall reſide, to the uſe of the party grieved. /. 24. 

And by 21 G. 2. c. 18, If any common waggoner or carrier 
ſhall demand and take any greater price for bringing goods to 
Londin, or to any place within the bills of mortality than is al- 
lowed and ſettled by the juſtices for. the place from whence the 


Place; he ſhall forfeit 5 / . to the party grieved, to be recovered 
as by the ſaid act of the 3 V. or by diſtreſs and ſale of his goods, 


Weftminfter, ſ. 3. 

And the clerk of the peace in the country ſhall, immediately 
after E/ er ſeſſions yearly, certify to the lord mayor of London, 
to the reſpective clerks of the peace for Midal:ſex, Surry, 
and , Hminſter, the rates made for the carriage of goods in their 

3; 5 ; 


5. And avy. milliner or other perſon who ſhall. for hire make 
up · up any cambrick or Vrench lawn, for any wearing apparel, ſhall. 


ſhall rate the prices of all land carriage of goods to be 
brought into any place within their juriſdiction, by any common 


perſons may reſort: And no ſuch common waggoner or carrier 


{ame are brought for the carrying of goods from London to the faid 


by warrant from two juſtices of Middleſex, Surrey, London, or 


reſpective 


N ”=y 
33 973 03.Y ab 2 2 3MEVE>: rs... 03 IF 2 "oF 17 9 : 
reſpeclive counties and places 3. which certificate, or an atteſted 
copy thereof, ſigned. by. the officer to whom the ſame ſhall be 
tranſmitted; -ſhall:be ſufficient evidence of the prices fo ſet. / 3. 
And every common waggover or carrier ſhall have his chriſtian 
and ſurname and place of abode, in large or capital letters, placed 
upon ſame conſpicuous part of his carriage, before he ſhall drive 
the ſame; on pain of 20 3. to be levied and recovered as afore- 
i ou prog now 2H 222 oh 2p h8 554d 
2. No carrier with any horſe or horſes, nor waggon-man, ears Carrier travelling 
man, or Wain: man, with their reſpective carriages, ſhall by them- on ſundays. 


 lelyes,, or any other, ixavel on the lord's day; on pain of 205. on 


conviction: in fix months, before one juſtice (or mayor), on view; 
or confeſſion, or oath, of two witneſſes, to be levied by the conſta⸗ 
die or churchwardens by diſtreſs; to the uſe of the poor; except 
that the juſtice: may reward the informer with any ſum not exceed- 
ng a third gart og ct. % „ ie 693, 55 1904290) 

3. It hath been holden, chat a carrier imbezilling goods which Carrier imbezil- 
he has received to carry to a certain place, is not guilty of felony, ling goods. 
becauſe there was not a-felonious faking ; but is liable only to a 
civil action. 1 Haw. 895-90: - e 

4. But it hath been reſolved, that if a carrier open a pack, and Carrier opening 
take out part of the goods, with intent to ſteal it, he may be Pack. 
guilty of felony ; in which caſe it may be ſa d, not only that ſuch 
poſſeflion of a part diſtin& from the whole, was gained by wrong, 
and not delivered by the owner ; but. alſo that it was obtained 
baſely, fraudulently, and clandeſtinely, in hopes to prevent its 
being diſcovered at all, or fixed upon any one when diſcovered, 

I Haw. go, | ET : 

5. Alſo it ſeems: clear, that if a carrier, after he has brought Carrier ſtealing 
the goods to the place appointed, take them away again ſecretly, goods after 
vi intent to ſteal them, he is guilty of felony ; becauſe the poſ- —_ to the 
leon, which he received from the owner, being determined, his pag 


| ſecond taking is in all reſpects the ſame, as if he were a mere 


ge. Pig Lt er TO 
6. Alſo it hath been reſolved, that if goods be delivered to a car- Carrying to an- 
tier, to be carried to a certain place, and he carries them to an- other piace, 
ther place, and diſpoſeth of them to his own uſe, that this is fe- 

lony; becapſe this declareth that his intention originally was not 

to take the goods, upon the agreement and contract of the party, 

but only with a deſign of ſtealing them. MAz/yrge 82. 

7. Where goods are delivered to à carrier, and he is robbed of Carrier robbed, 

them, he ſhall be charged, and anſwer for them, by reaſon of the 

hire: And this was at the common law, before the hundred was 

zuſwerable over to him; becauſe ſuch. robbery might be, by con- 

{ent and combination, carried on in ſuch a manner, that no proof 

could be had of It. ; 1:Salk.-149. LICE + 52 4 bb hab fo ' F 
8. E. 5 G. Titchburne and White. By King Ch. J. If a box How far jt is ne- 
v delivered generally to a tarrier, and he accepts it; he is anſwer- ceflary that the 
able, though the party did not tell him there is money in it. But oe 
if the carrier aſks, and the other ſays no, or if he accepts it con- — _— 
iionaily, provided there is no money in it, in either of theſe 
cles the carrier is not liable. 
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Goods delivered 
to the carriers 
ſer vant, 


Carrier may in- 
dict for goods 
ſtolen, as his 
own property. 


Perſon ſtealing 
his own goods 
from the carrier. 


ſnall be obſerved 


Cattle. 


9. A delivery to the carrier's ſervant, is a delivery to the cr. 
rier; and if goods are delivered to a carrier's porter, and loſt, an 
action will lie againſt the carrier. Read. Car. 5 

10. Where goods are ſtolen from a carrier, he may prefer an 
indictment againſt the felon, as for his own goods; for tho' he 
has not the abſolute property, yet he has ſuch a poſſeſſory pro- 
perty, that he may maintain an action of treſpaſs againſt any one 
who takes them from him, and ſo may indict a thief for taking 
them: and the indiftment were good alſo, if it had been brought 
by the real owner. Kelynge 39. 

11. And there is a ſpecial caſe, wherein it is ſaid, that a man 
may commit larceny by ftealing his own goods delivered to the 
carrier, with intent to make him anſwer for them ; for the carrier 
had a ſpecial kind of property in the goods, in reſpe& whereof, 
if a ſtranger had ſtolen them, he might have been indicted gene. 
rally as having ſtolen the ſaid carrier's goods, and the injury is al- 
together as great, and the fraud as baſe, where they are taken 
away by the very owner. 1 Haw. 94. 


Caſual death. See Deodand. 


—— 21 — 
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Cattle. 


So much of this title as concerns butchers in par- 


ticular, may be ſeen under title Butchers. 


IJ. What number of cattle a man ſhall keep. 

II. Concerning the bringing of cattle into England, 

IIl. Buying and ſelling of cattle; and therein of 
drovers. mV 

IT. Stealing, killing, or maiming of cattle. 


J. What number of cattle a man ſhall keep. 


What proportion F OR the encouragement of the breeding of cattle, every 
perſon who ſhall keep. above ſixſcore ſheep, above.what 1s 


for his houſhould, ſhall for every threeſcore ſheep keep one milch 


cow, and bring up yearly for every ſixſcore ſheep one calf; on 
pain of forfeiting 205. a month, 


And every perſon who ſhall keep above 20 oxen, runts, ſhrubs, 


ſteers, heifers, or kine, ſhall for every ten of them keep one milch 
cow yearly, and rear one calf for the ſpace of one year W 
| | | | : 


the 
rrier 
reof, 
ene- 
is al- 
aken 


every 
what is 
> milch 
uf; on 


ſhrubs, 


e milch 


mleſs it 
die 


Cattle. 


die i in the mean time) for every ſuch two milch cows ; on pain of 


forfeiting 205. a month: 


Theſe penalties to go, half to the king, and half to him who 
ſhall ſue in the ſeſſions or other court of record. 2 & 3 P. & NM. 


YA 3. 7 Fo Co 8. 
2. And for the encouragement of tillage, and to prevent the None to have 
ingroſſing of farms into a few hands, no man ſhall keep above above 2000 ſheep, 


2000 ſheep, at ſixſcore to the hundred, over and above what is 
neceſſary for his houſhold ; except it be upon his own proper eſtate; 
on pain of 3 5. 4 d. for every ſheep above that number, half to the 
king, and half to him that ſhall ſue for the ſame in ſeſſions: — 


6. not to be accounted ſheep, till the ſecond midſummer after 
they are lambed. 25 H. 8. c. 13. 


II. Concerning the bringing of cattle into Ehe. 


L Not above 600 cattle ſhall be imported from the iſle of Man Cattle of the iſe 
yearly ; and to be landed at Cheſter and the members thereof only. of Man, 


6 


2. By the ſixth article of the union, no Scotch cans, carried in Scotch cattle, 


England, ſhall be liable to any other duties, than thoſe to which 
the cattle of England are liable. 5 An. c. 8. 


3. The importation of cattle from 7re/and, and other places Iriſh cattle, 


beyond ſea, ſhall be a common nuſance. 18 C. 2. c. 2. 

And if any ſhall be imported, any perſon may ſeize them, and 
keep them 48 hours; and if in that time, it be made appear to a 
jaſtice, on the oath of two witneſſes, that they were not imported 
irom Ireland, nor from any other place beyond ſea, then they 
ſhall be delivered on warrant of ſuch juſtice; but in default of 
ſuch proof and warrant, then to be forfeited. 18 C. 2. c. 2. 
32 C. 2. c. 2. 

And the ſeizor, within fix days after the conviction and forfei- 
ture, ſhall cauſe them to killed; the hides and tallow he ſhall 
have himſelf, the reſt ſhall go to the poor, to be diſtributed by the 
churchwardens and overleers. 32 U. 2. . 2; 

And the ſeizors, churchwardens, or overſeers neglecting their 
duty herein, ſhall forfeit 40 5s. for every one of the great cattle, and 
10s, for ſheep and ſwine ; half to the poor, and half to the in- 


former, by warrant of one juſtice, by diſtreſs; for want of diſtreſs, 


commitment for three months. 32 C. 2. c. 2. J 6. 

And the ſhips bringing the ſame ſhall be forfeited, and any per- 
*= may ſeize 1 ſell them, half for the poor, and half for him- 
elt. 20 C. 2 

And a . of the peace may by warrant apprehend the ſea- 
men, and all others concerned, and commit them to gaob for three 
months. 20 C. 2. c. 

And if no ſeizure is made in che diſtri where ow are firſt im- 
ported, ſuch place ſhall forfeit 100 J. to the uſe of the houſe of 
correction. 20 C. 2. c. 

And if the cattle come e by alli of officers, Fat: otherwiſe, 
into any other than the firſt diſtrict, they may be ſeized there in 


& manner. 20 C. 2. c. 7. 
N 3 And 
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Cattle. 


And perſons confederating to elude this act, ſhall incur a prat. 
mubior: 20- Condi on ⁰ At iENG Sms th 
And alſo, cattle once ſeized, and afterwards found in another 
diſtrict, may be teſeized there. 32 C 2. c. 2. . 10. 
And Englibè cattle intermixed in a drove with VViſh cattle, may 
be ſeized as 75 cattle. 32 C. 2. . . 111. 8 


Li. Buying and ſelling of cattle; and therein ef 


None ſhall byy 1. No perſon ſha'l buy any ox, fteer, ront, cow, heifer, or 
— ſell in the calf, and ſell the ſame again alive, in the ſame market or fair; on 
ame market. pain of forfeiting double value, half to the king, and half to hin 
who ſhall ſue. 3&4 Ed. 6. c. 19. 3 C. c. 4. J 7,8. 
Not to ſell again 2. And if any perſon ſhall buy any ox, ront, ſteer, cow, heifer, 
in — than five calf, ſheep, lamb, goat, or kid living, and ſell the ſame again 
IE alive, unleſs he keep and feed! the ſame for five weeks; he ſhall 
forfeit double value, half to the king, and half to him that ſhall 
ſue in any court of record: And alſo the juſtices in ſeſſions may 
determine the ſame, by inquiſition, preſentment, bill, or informa. 
tion, and by examination of two witneſſes, and make 'proceſs 
thereupon as upon indictment; and make eſtreats for the king's 
moiety, and award execution of 'the other moiety for the com- 
Painant, by fieri facias, or capias, as the courts at 'Weftminſtty 
may do. 5 & 6 Ed 6. c. 14. , 9, 1ͤ% j. 1 
Except drove. 3. But nevertheleſs it ſhall be lawful to any perſon known for 
a common drover (being licenſed as is hereafter directed) to buy 
cattle in any ſuch counties, where drovers have been wont in times 
paſt accuſtomably to buy cattle, at their free liberty and pleaſure, 
and to ſell the ſame at reaſonable prices, in common fairs and mar- 
kets, diſtant from the place where he bought the ſame 4c miles at 
the leaſt (ſo that they be not bought by foreſtalling). 5 & 6 E. b. 
r. 14. , 16, 17. 11 | F 


Drover's licence. 4. And no drover of cattle mall be licenſed (A), but in the 


ſeſſions of the county where he dwells, and hath dwelt for 3 years 
laſt paſt; nor anleſs he be or have been a married man; and be a 
houſholder, and not a houſhold ſervant or retainer to any perſon; 
and of the age of 30 years at che leaſt. 5 EI. c. 12. / 4. 
Which licence ſhall bear date of the day and place where the 
ſeſſions ſhall be holden ; and ſhall be ſigned and ſealed by three ju- 
ſtices preſent (1 2.); on pain that every perſon who ſhall take 
any licence otherwiſe, ſhall forfeit 5 J. and the licence to be void. 


And the ſeſſions may take bond and ſurety by recognizance 
(B), that they ſhall not foreſtall. or ingroſs, or do any thing 
contrary to this act, and the above act of 5 & 6 Ed. 6. . 14 
n b c 1 any Ws 

The licence to be written by the clerk of the peace, for which 


he ſhall have 12 4. and for the recognizance 8 d. and for regiſtring 
the ſame 44 for which ſaid fee, he Thall keep a regiſter book cf 
the names and dwelling places of the perſons licenſed, with an 

| : . Et Entry 


emry of the day, time, and place where the licence was granted; 
which book he ſhall have at the ſeſſions. fd. . 65. 

And ſuch licence ſhall be only of force for one year. id. .. 4. 

And the juſtices in feſſions may hear and determine offences 
apainſt this act, in the fame manner as againſt the 5 C6 Fd. 6. 
c. 14. in the laſt ſection. 7. ſ. 8. | 

But this act ſhall not extend to the inhabitants of the counties of 


Weſtmorland, Cumberland, Luntaſter, Chefter, and York ; but that 


they may do as heretofore they have lawfully uſed to do. %. 


10. 
But by a general clauſe in the 13 El. c. 25. . 20. theſe coun- | 


ties ſeem allo to be included; which enacteth, that no perſon 


ſhall be licenſed to be a buyer of cattle, otherwiſe than by 5 EI. 


. 12. ; F 
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5. By the 3 C. c. 1. No drover, with any cattle, ſhall travel Driving on 
on the lord's day; on pain of 20s. which may be levied by the ſundays. 


conſtable or churchwarden, by warrant of one juſtice, on convic- 
tion on bis view, or by confeſſion, or the oath of two witneſſes ; 
one third to the informer, and two thirds to the poor. 


IT. Stealing, killing, or maiming of cattle. 


1. By the 22 & 23 C. 2. c. 7. If any perſon ſhall in the vight Killing or 
time maliciouſly, unlawfully, and willingly 47/7 or defiroy any wounding in 


. 


horſes, ſheep, or other cattle, he ſhall be guilty of felony ; bur © nisht. 


without corruption of blood, or loſs of dower: But to avoid 
judgment of death, or execution thereupon, he may. chuſe to be 
tranſported to ſome of the plantations, to be mentioned in the 
judgment, for 7 years. | 

And if any perſon ſhall in the night time maliciouſly, unlaw- 
fully, and willingly naim, wound, or otherwiſe hart any horſes, 
ſheep, or other cattle, whereby the ſame ſhall not be killed or 
utterly deſtroyed ; he ſhall forfeit treble damages, by action of 
treſpaſs, or upon the caſe : | 

And three juſtices (1 2.) may inquire by a jury and witneſſes ; 
and may. iſſue warrants for ſummoning jurors, and for apprehend- 
ing perſons ſuſpected, and take their examinations; and cauſe wit- 
neiſes to come before them to give information on oath, ſo as na 
perſon to be examined ſhall be proceeded againſt, for any offence 
concerning which he-is examined as a witneſs, and ſhall make a 
true diſcovery : and if ſuch witneſs, being ſummoned, refuſe to 


appear, they may commit him, till he ſubmit to be examined on 
oath. | 


2. Ard by the 14 CG. 2. c. 6. and 15 G. 2. c. 34. If any per Stealing, of til. 
ſon {hail feloniouſly drive away, or in any other manner feloni jing with ine 
ouſly fteal any cx, bull, cow, calf, ſteer, bullock, heifer, ſheep, to teal; 161, 
or lamb; or ſhall wilfully kill any ox, bull, cow, calf, ſteer, reward. 


bullock, heiter, ſheep, or lamb, with a felonious intent to fleal 
the whole carcaſs, or any part thereof; or ſhall aſſiſt or aid in 


committing any ſuch offence, he ſhall be guilty of felony without 
benefit of clergy. | 
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Killing or 
Black act. 


Cattle. 
And every perſon, who ſhall apprehend and proſecute to con- 
viction any offender, ſhall have 10 J. reward. In order to which, 


he ſhall have a certificate ſigned by the judge, before the end of 
the aſſizes, certifying the conviction, and where the offence was 


committed, and that ſuch offender was apprehended and proſe. 


cuted by the perſon claiming the reward ; and if there are ſeveral 


- claimants, the judge ſhall in the ſaid certificate direct what ſhare 
- ſhall be paid to each claimant. Which certificate being tendred 


to the ſheriff, he ſhall within a month pay the ſame without de. 
duction; on pain of forfeiting double, with treble coſts. The 


ſame to be allowed in his accounts, or to be repaid to him out of 


the treaſury. | 
3. And by the 9G. c. 22. commonly called the Black act, 


wounding by the which is inſerted at large under the title of that name, If any 


perſon ſhali unlawfully and maliciouſly kill, maim, or wound any 
cattle, he ſhall be guilty of felony without benefit of clergy ; but 
without corruption of blood. 

And the hundred ſhall be anſwerable for the damages, not ex- 
ceeding 200 J. | | 

And if any perſon ſhall apprehend, or cauſe to be convicted, 
any offender, and ſhall be killed, or wounded fo as to loſe an eye 
or the uſe of any limb, in endeavouring to apprehend or ſecure 
him; on proof thercof at ſeſſions, and on certificate thereof from 
thence, the ſheriff ſhall within 30 days pay to the perſon intitled 


the ſum of 50/. to be repaid to him out of the treaſury. 


A. A licence for 4 drover of cattle. 


Weſtmorland. T the general quarter ſeſſions of the peace held 

. at — for the county aforeſaid, this — 
day of We A. B. C. D. and E F. quires, juſtices of the 
peace for the ſaid county (one whereof is of the Quorum) Haus li- 


cenſed, and by theſe preſents do licenſe and admit G. H. of —— 
in the ſaid county, yeoman, being upwards of 30 y-ars of age, and 


being alſo a marritd man, and an houſholder, and having been an 
inbabitant in the ſaid county for three years laſt paſt, to be a com- 


mon drover of cattle, for and during the ſpace of one whole year 


from the date hereof; fo as he do uſe and follew the ſaid bufineſs, 
according to the laws in that behalf made. Giwven under our hands 
and ſeals the day and year firſt abevewritten. | 


B. Condition of the recognizance. 


— That he ſgall not foreflall, or ingroſs, or do any thing con. 


trary to the true meaning of the flatutes made againſt regrators, 
foreſiallers, and ingreſſers, or any thing therein contained. 


— 


Certiozati. 


18 5 


on- | | 
ch, | 2 5 
„ Certioꝛari. 
was ; | 1 = p 
5 Juſtice of the peace may deliver or ſend into the king's 1 
mi bench, an indictment found before him, or a recognizance ae Wu pps | 
way of the peace taken by him, or a force recorded by him, without of certiorari. | 
; any certiorari, Dalt. c. ES 05s | 4 | 3 | 
- Concerning which writ of certiorari, I will ſhew ll 
1 I. In what caſes it is grantable. | 
act, II. How to be granted and allowed. | 
an | + % 1 
— III. The effect of it. | 
but IV. The return of it. | 
* J. In what caſes it is grantable. lf 
ted, 1. A certiorari lies in all judicial proceedings, in which a writ In cafes where a ll 
eye of error does not lie ; and it is a conſequence of all inferior juriſ- writ of error lies | 
cure dictions erected by act of parliament to have their proceedings re- t. | 
rom turnable in the king's bench. L. Raym. 469, 580. | il 
tled 2. And therefore a certiorari lies to juſtices of the peace, even Where not ſpe- | 
in ſuch caſes which they are impowered by ſtatute finally to hear cially prohibited | 
and determine; and the ſuperintendency of the court of king's dy ſtatute. | 
bench is not taken away without expreſs words. 2 Haw. 286. | 
| 3. But it ſeems agreed, that a certiorari ſhall never be granted After conviction. | 
be'd to remove an indictment after a conviction, unleſs for ſome ſpecial | 
ſons cauſe; as where the judge below is doubtful what judgment to | 
"the give. 2 Haw. 288. | MON | 
e bi And, E. 18G. 2. X. and Nicells. An indictment was removed | 
— into the court of king's bench by certiorari, after conviction, and iy 
and before judgment. Upon which a doubt aroſe, what the court il 
an could do, the certiorari being brought before judgment; and this || 
com- court not being apprized of the circumſtances of the offence, could It. 
year not tell what judgment to give: and in Carth. 6. it is ſaid, they kt 
neſs, cannot give judgment. A rule therefore was made, to ſhew cauſe it 
and; why the certiorari ſhould not be quaſhed, fo as to remit it back to i 
the ſeſſions ; which was afterwards made abſolute. Strange 1227. ll 
4. Alſo, it ſeems a good objection againſt the granting a cer- After iſſue ll 
tiorari, that iſſue is joined in the court below, and a wenire joined. 1 
| awarded for the trial of it. 2 Haw. 288. | | | in 
Sue” 5. It hath been adjudged, that wherever a certiorari is by law Where the court [i 
tors, grantable for an indictment, the court is bound of right to award is bound or right i 
it at the inſtance of the king, becauſe every indictment is the ſuit *2 842 it. i 
of the king, and he has a prerogative of ſuing in what court he i 
pleaſes. But it ſeems to be agreed, that it is left to the diſcretion lll 
of the court, either to grant or deny it at the prayer of the defen- if 
dant. 2 Haab. 287. 1 
6. And it ſeems that the court will not ordinarily, at the prayer Not for heinous 
of the defendant, grant a certiorari for the removal of an indict- crimes. 
zati. | | ment 


How to be 
granted on in- 
dict ment or pre- 
ientment. 


Certioꝛari. 


ment of perjury, or forgery, or other heinous miſdemeanor ; ſo- 


ſuch crimes deſerve all poſſible diſcountenance, and the cer ſiorari 


might delay, if not wholly diſcourage the proſecution. 2 Hab. 28). 


A. How to be granted and allorped. 


1. On ;ndiftment or frefentment : By the 5 V. . 11. and 
889 V. c. 33. it is enacted, that in term time, no writ of 
certiorari, ar the proſecution of any party indicted, ſpall be granted 
out of the hing's bench, to remove any indiftment or preſintment if 
treſpaſs or miſdemeanor, before trial bad, from before the juſtices in 
ont; unleſs ſuch certiorari Gall be awarded upon motion of oun- 
fel, and by rule of court made for the granting thereof, | 


But in the vacation, writs of certiorari may be granted by ay 


FJuftice of the king*s bench, whoſe name hall be iadarſed on the aurit, 
aud alfo the name of the perfon at whoſe inſtance it is granted. 
And all the parties indicted, proſecuting ſuch certiorari, Gall be. 


fore the allowance ther eof, find two ſufficient manucaptors, whe ſhall | 


enter into a recopnizance before a juſtice of the king's bench (cuba 
fall indorſe the ſame on the writ), or before a juſtice of the piace 
of the county or place, in the fum of 201. with condition, at the 
return of the writ, to appear and plead to the ſaid indiftment or pre- 
fentment, in the ſaid court of king's bench, and at his own coſts and 
charges to cauſe and procure the iſſue that ſhall be joined thercupon, 
er any plea. relating thereunto, to be tried at the next aſſixes for the 
eaunty wherein the indictment or preſentment was found, after ſuch 
_ eertiorart Sall be returned, ar the next term if in London, Welt 
minſter, or Middleſex, unleſi the court ſhall appoint another tine, 
end if ſo, them at ſuch other time; and to give due notice of fuch 
trial, to the proſecutor or his clerk in court; and alſo that the party 
proſecuting the wwrit of certiorari, ſhall appear from day is day, in 
the ſaid court of king's bench, and not depart until be hal. be af 
ebarged by the court. | 

And the ſaid recopnizance ſhall be certified into the king's beuch, 
with the certiorari and indictment, to be there filed, and the nant 
of the proſecutor (if he ſpall be the party grieved), or fame publick 
efficer, ſpall be indonſed on the indiftment.. | 

And if the defendant proſecuting the writ of certiorari, be con- 
ented of the offence for which he was indicted, then the court of 
king's bench ſhall give reaſonable cofts to the proſecutor, to be taxis 
ereerding to the courſe of the ſaid court, who hall for the recovery 
 8heveof,, wwithin ten days after demand and refufal of payment, on 
eath, have an attachment awarded; and the recognizauce vt 10 be 
diſcharged till the coſts are paid. | 


But if the perſon procuring the certiorari, being the defendant, 


fall not, before allowance thereof, procure ſuch manucaptors t be 


beund as aforeſaid, the juſtices may proceed to the trial of the indict- 
ment in ons, notwithſianding the writ of certiorari delivercd. 


Ht the profecution of any, porty indie] This extends only to 
ons 


indicted; from whence it follows, 


eertiorar:*s procured by pe 


that thoſe which are procured by the proſecutor of an indictment, 
Ja 


remain as they were at common law. 2 Haw. 292. 


Certioꝛari. 


To be tried at the next aſſizes) But the recognizance ſhall not 


be forfeited, unleſs the 1 give rules according to che 
courſe of the court. 2 Haw. 293. HEE ES 

1 eaſonable cofts] The maſter of the crown office, in taxing the 
coſts; ought only to conſider thoſe, which are ſubſequent to the 
certiorari. 2'Haw. 292, i ; 


May proceed to the oy Nevertheleſs they muſt make a return 
to the certiorur, otherwiſe they will be in contempt to the court; 
for all writs muſt” be obeyed, unleſs good cauſe be ſhewn to the 
contrary'; and the proper way of ſhewing it, is to return it. 
2 Haw. 292. 3 bg S . 23 08 Vi | EPL 


2. On a convedi1? | b | 
ated, that »9 certiorari al be granted, to remove any conviction, 


, * 


* 


judgment, order, or other = before any juſtice of the peace, 


or quarter ſeſſions, unleſs it be applied for in fix kalendar months after 
fuch proceedings had or made, and unleſs it be duly proved upon vath, 
that the party Juing forth the ſame, hath given fix days notice thereof 
in eoriting, io the juſtice or juſtices, or tauo of them (if ſo many there 
be), before whom ſuch proceedings have been, to the end that Juch 
juſtices, or the parties therein concerned, may beau cauſe if they jo 
think fit, againſt the iſſuing the certiorari. © | 

And by 5 G. 2. 19. No ſuch certiorari all be allowed, 20 
remove any ſuch judgment or order, unleſs the party proſecuting the 
certiorari, before the allowance thereof, enter into a recopnizance 
with ſuſficient ſureties, before a juſtice of the county or place, or be- 
fore the juſtices at ſeſſions where ſuch judgment or order ſhall have 
been given or made, or before à juſtice of the king's bench, in gol. 
avith condition to proſecute the ſame, at his own coſts and charge: 
with ect, without wilful delay, and to pay the party in whoſe 
favour the judgment or order was made, within a month after the 
ſame ſhall be confirmed, his full cofts to be taxed according to the 
courſe of the court where ſuch confirmation ſhall be. And if he 


all not enter into ſuch recognizance, or fhall not perform the 


conditions, the juſtices may proceed and make ſuch further order 

for the benefit of the party for evhom the judgment ſhall be given, 

in ſuch manner as if no certiorari had been granted. —{\ 
The ſaid recognizance to be certified into the king's bench, and 


there filed, with the certiorari and order or judgment removed 


thereby. 

And if. the order or judgment ſhall be confirmed by the court, 
the perſon intitled to the cofts, for the recovery thereof, within 
ten days after demand made, upon oath of ſuch demand and re- 


| fuſal of payment, ſhall have an attachment granted for the con- 
tempt ; and the recognizance not to be diſcharged till the cofts 


are paid and the order complied with. © 
F. 1 An. A rule was made in the court of king's bench, that 
no certiorari ſhould be granted to remove orders of juſtices, from 
which the law has given an appeal to the ſeſſions, before the mat- 
ter be determined on the appeal, becauſe it hinders the privilege 
of appealing ; and that if any order be removed before appeal, it 
ſhould be ſent down again: But if the time of appeal be expired, 

81 T nene. chat 


Sion or order: By the 13 C. 2. c. 18. it is en- How to be 
granted on an 


-  MZANCE. 
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| that caſe is not within the rule: By Holt Ch. L — But afterwards, 
M. 4 Au. in the caſe of Sbellington, it was held, that advantage 
muſt be taken of this rule upon the motion to file the order ; for 

chat after it is filed, it is too late. 1 Sa/k. 147. 

Baut in the caſe ct the borough of Warwick, M. 8 G. 2. There 
was an appeal from a poor rate; and the ſeſſions made an order 
that the .churchwardens ſhould produce the books at an adjourned 
day; ; beſore which, a certiorari was brought to remove that order: 
* And it was held to lie, though the appeal was depending; elſe the 
order muſt be obeyed before the validity of it can be determined. 
It was alſo held, that an appointment of overſeers may be remo. 

ved before an appeal to the ſeſſions; for the rule laid down in 

I Salk. 147. extends only to the caſe where there is a limited time 
for appealing, as to the next quarter ſeſſions; but the ſtatute of 
the 43 El. c. 2. is not fo reſtrained: and conſequently it can never 
be ſaid, that the time for appealing is out. And if the appeal from 
an appointment is lodged, ihere can be no certiorari, till the ſeſ. 
fions hath made a determination; and a certiorari brought, pend- 
ing ſuch 88 ſhall be ſuperſeded. Strange 991. 


I1L The effect of it. 


Subſequent pro- 1. After a certiorari is allowed by the inferior court, it makes 

ceedings void. all the ſubſequent proceedings on the record that is removed by it 
erroneous. 2 Haw. 293. 

Except wherethe 2. But it hath been adjudged, that if a certiorari for the re- 

jury is worn. moval of an indictment before juſtices of the peace be not de. 
livered, before the jury be ſworn for the trial of it, the juſtices 
may proceed. 2 Haw. 294. 

And afterjudg- 3. And the juſtices may ſet a fine to compleat their judgment, 

ment. after a certiorari delivered. L. Raym. 1515. 

Removes all 4. A certiorari removes all things done between the teſte and 

after the teſte of return. L. Ram. 835, 1305. 


It. 5. A certiorari removes the record it ſelf out of the inferior 
Removes the re- 


Al. court; and therefore if it remove the record againſt a principal, 
| the acceſſary cannot there be tried. 2 Haw. 325. 


How far it ſuper- 6. It hath been holden, that a certiorari for the removal of a 


ſedes the obliga- recognizance for the good behaviour, or an appearance at ſeſſions, 

mn <7 6 recogy *yify ſuperſede the obligation of it: but this would be highly in- 
convenient, and the contrary ſeems to be ſupported by the better 

| authority. 2 Haw. 292. 

Cafe where it is 7. If a ſaperſedæas come out of a fuperior court, to the juſtices, 

awarded againſt they ought to ſurceaſe, altho' the /uper/ed?as be awarded againſt 

_ law; for they are not to diſpute the command of a ſuperior court, 

which is a warrant to them. Crom. 129. 


. be return of it, 


Return of the 1. Every return of a certiorari ought to be under ſeal. 2 Haw. 
certiorari. 294. 

2. And altho' the cuftos ratulerum, kee ep the records, yet muſt the 
Juſtices, to whom it is directed, return the certiorari 3 and therefore 


7 
Certioꝛari. 

if it is directed to the juſtices of the peace, and the clerk of the 
ce only return it, nothing is thereby removed. 2 Haw. 294. 
The certiorari may be ſometimes to remove and ſend up the 
record it ſelf, and ſometimes but only the tenor of the record (as 
the words therein be), and it muſt be obeyed accordingly. Dalt. 

c. 195. 2 Haw. 295 8 | | 
4. A return was in paper, and for that reaſon held not good. 
4W. K. B. Nelſ. 178. | 1 
5. Upon a certiorari to remove an indiftment of a riot, or for- 
eible entry, or the like, the return muſt have theſe words, as 4ʃ0ſ 
to hear and determine divers felonies &c. according to the commiſſion ; 


for if the return mentions only that they are juſtices of the peace, 


without ſuch words, the return is inſufficient. Dali. c. 195. 

6. If the perſon to whom a certiorari is directed, do make a falſe 
return, yet the court will not ſtay filing it on affidavit of its being 
falſe, except in publick caſes, as in caſes. of commiſſioners of 
ſewers,” or for not repairing highways, or for ſome ſuch ſpecial 
cauſes ; becauſe the remedy for a falſe return is either an action 


on the caſe at the ſuit of the party grieved, or an information at 


the ſuit of the king. Dalt. c. 195. 
7. If the perſon to whom the certiorari is directed, do not 
make a return, then an alias, that is, a ſecond writ ; then a plu- 


ries, that is, a third writ, or Ke yr: nobis ſigni fices, ſhall be award- 
ed, and then an attachment. Crom. 116. | 


Beſides theſe general rules, in common to all certioraries, there 
are many times ſpecial directions about granting, and allowing or 
not allowing them, in particular cafes, which are treated of under 


their reſpeCtive titles ; ſuch as highways, game, tithes, ſwearing, 


and many others. 


The return of a certiorari may be thus: 


Firſt; On the backſide of the writ indorſe theſe or the like 


words : | 


The execution of this writ aptears in a ſchedule to the ſams 


writ annexed. 8 


And that ſchedule may be thus, on a piece of parchment by it | 


ſelf, and filed to the writ: 


Weſtmorland Sir Philip Muſgrave, baronet, one of the keepers 
of the peace and juſtices of” our lord the king alſign- 
ed to keep the prate within the ſaid county, and alſo to hear and de- 


termine divers "felonies, treſpaſſes, and other miſdemeanors in the 
Jane county committed, by virtue of this corit to me delivered, 
4% under my ſeal certify unto his majeſiy in his court of lings 
bench, the indictment, of which mention is made in the ſaid avrit, 


together with all matters touching the ſame inuidment. In auit- 
neſs whereof I the ſaid Sir P. M. have to thiſe preſents ſet my 


ſeal. Given ati the ſaid county, the dry — 


in the ee of the reign of 5 


5 Then 
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„ 
| Then take the record of the indiffment, and cloſe it within the 
ſchedule, and ſeal and ſend them up both together with the cr. 


ficrari. 


* 


Cbanenge. See Jurozs. 
Champerty. Sce Malntenante. 
Chance medley, See Homitide. 
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Cheat. 


1. P cheats puniſhable by publick proſecution, there are two 
Oo kinds; by the common law, and by ſtatate. 

2. Thoſe which are puviſhahle at the common law, may in ge- 
neral be deſcribed to be deceitful practices, in defrauding or endea- 
vouring to defraud another of his known right, by means of ſome 
artful device, contrary to the plain rules of common honeſty ; as by 
playing with falſe dice; or by cauſing. an illiterate perſon to ex- 
ecute a deed to his prejudice, by reading it over to him in words 
different from thoſe in which it was written; or by perſuading a 


* 1 


woman to execute writings to another, as her truſtee, upon an 
intended marriage, which in truth contained no ſuch thing, but 


only a warrant of attorney to confeſs a judgment; or by ſuppreſs- 
ing a will; and ſuch like. 1 Haw. 1888. 
the deceitful recei-. 


3. It ſeemeth to be the better opinion, that 
ving of money from one man, to another's uſe, upon a falſe pretence 
of having a meſſage and order to that purpoſe, is not puniſhable 
by a criminal proſecution, becauſe it is accompanied with no man- 
ner of artful contrivance, but wholly depends on a bare naked lie; 


and it is faid to be needleſs to provide ſevere laws for ſuch miſ- 


chiefs, againſt which, common. prudence and caution may be 2 
ſufficient ſecurity. 1 Haw. 188. 


4. A perſon for a counterfeit paſs, was adjudged to the pillory | 


and fined. Dalt. c. 32. 


- 


5. On an indictment againſt the defendant, a miller, for chan-. 


ging corn delivered to him to be ground, and giving bad corn in- 
ſtead of it, it was moved to quaſh the ſame, 


private cheat, and not of a publick nature. It was anſwered, 


that being a cheat in the way of trade, it concerned the publick, | 


and therefore was indictable And the court unanimouſly agreed 
not to quaſh it. T. 16 G. 2. K. and Word. Seff. C. V. 1. 217. 
6. A perſon falſly pretending that he had power to diſcharge 


ſoldiers, took money of a ſoldier to diſcharge him; and being in- 


dicted for the ſame, the court held the indictment to be good. 


* 


T. 3G Serleflead's caſe. 1 Latch 202. r 
7. As there are frauds which may be relieved civilly, and not 


puniſhed criminally (with the complaints whereof the courts of 


equity do generally abound) ; ſo there are other frauds, which in 
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Chat. 


a ſpecial caſe may not be helped civilly,- and yet ſhall be puniſtied” 
criminally : Thus if a minor goes about the town, and pretending 


to be of age, defrauds many perſons by taking credit for con- 
ſiderable quantities of goods, and then inſiſting on his not- age ʒ 
the perſons ivJured cannot recover the value of their goods, but 
they may indict and puniſh him for a common cheat. Barl. 100. 

8. Gffences of this kind by ſtatute, depend upon the 33 H. 8. 
g. 1. by which it is enacted, that if ani perſon Sai fulſiy and de- 
citfully obtain, or get into his hands or pofſeſſion, any money, goods, 
cattels, jewels, or other things, of any perſon, by colour and means 
of any falſe privy token, or counterfeit letter made in another man's 
name ; and ſhall” be corvifted thereof, by examination-of witneſſes, 
ar confiſion, at the affizes or ſeſſions, or by action in any court of 
record; he Gall have ſuch puniſbmemt by impriſonment, pillory, or 
ther corporal pain (except death ) as the court Gall appoint... Saving. 
to the party grieved ſuch remedy by ation or otherwiſe, for the goes 
{ obtained, as be might have 7; the common lap. 

And two juftices (4 Q.) may call and-convent by proceſs er other - | 
wiſe (A), to ths afſizes or ſeſſions, any perſon Juſpectea, and commit 


or bail him to the next aſſixes or ſeſſions. 


Get: into his. hands: or poſſeſſion) A perſon endeavouring by a 
counterfeit letter to defraud another of goods, and being appre- 
dended on ſuſpicion of ſuch fraud, before be hath got the goods 
into his poſſeſſion, ſeems not to be within this ſtatute. E. 3 G. 2. 
L. and Brian. Sefſ. C. V. 2. 27. 8 


Falſe privy token) On motion to quaſh an indictment, which 
was, that the defendant came pretending. that ſuch a perſon had 
ſent him to receive 20 J. and = it, whereas ſuch perſon 
cid not ſend him: By the court, It is not indictable unleſs he 
came with falſe "tokens"; for we are not to indift one man for 
n-king a fool of another. Black: 79. | 

Hl. 13 C. 2. K. and Munoz. It was adjudged, that an indict- 
ment averring the offence to be by falſe tokens, without ſnewing 
bat thoſe' falſe tokens are, is not ſufficient ; and that the fraudu- 
ily procuring a note from a perſon, by falſly affirming that there 
vas one in the next room that would pay the money due upon it, 
Whereas in fact there was no ſuch perſon in the next room, is not 
. faiſe token, but a falſe affirmation only. Se. C. V. 2. 201. 
ange 1121. | RY” 


Note; The ſtatute ſays a falſe privy token. 


C:rporal pain] Lord Coke obſerves hereupon, that for this of- 
as offender cannot be ſined, but corporal pain only inflicted. 
3 Ml. 133. | 

but Mr, 1azv4izs obſerves, that there is precedent in Cro. Car. 
554. by which it appears, that one convicted on ſuch a proſecu- 
von hath been adjudged not only to ſtand on the pillory, but alſo _ 
io pay a fine of 500 J. and to be bound with good ſureties to the 
good behaviour. 1 Haab. 188. 


Commit or bail him] In this caſe the juſtices ſhall do well to take 
Kannation of the offence, and to certify the ſame to the ſeſſions 
CD | Ee, or 


word church. 


Uniting of 
churches. 


New churches. 


the 
privy token [or, counterfeit letter] that is to ſay, by [here particy. 


Cheat. 


or gaol delivery, and withal to bind over the informers and wit- 


neſſes to give evidence therein, Dal. c. 32. 


A. Warrant of two juſtices to apprehend an offen. 
0 gr, ena Sk >_ 


| Weſtmorland | To the conſtable of. 


HERE AS complaint hath been made unto us whoſe names 
and ſeals are hercunto ſet, two of his majeſty's juſtices of the 
peace for the ſaid county, and one of us of the quorum, upon the oaths 
of A. I. of - yeoman, and B. I. f yeoman, that on 
day of - A. O. of yeoman, did by a falk 


larize the offence] Tally and deceitfully obtain and get into his hand; 
end poſſeſſion [here mention the things] from C. I. of —— a. 
trary to the ſtatute in that caſe made: Theſe are therefore to command 
you, upon fight hereof, forthwith to bring the ſaid A. O. before us 
at on the ay © — to anſaver to the ſaid con- 
taint, and farther to be dealt withal according to law. Given under 
our hands and ſeals the day of WE E 


Cheeſe. See Butter. 
Chocolate. See Exciſe, 


Church and Church Yard. 


Original of the 1. HE ancient Saxon word is cyrce, the Daniſh kircke, the 


Belgick kercke, the Cymbrian 4urk ; probably from the 
Greek word xvp:ax, belonging to the lord, or xvpiz 0:x%%, the 
lord's houſe: ſo that we have loſt the ancient pronunciation of the 
word (except in the northern parts of England, and in Scotland) by 
ſoftening the letters c or ch, as we have done in many cefes ; which 
letters the ancient Greeks and Romans always pronounced hard, 3 
the letter . | | 
2. In cities and towns corporate, the biſhop (with the comſint if 
the mayor, aldermen, and juſtices of the peace, and of the patron ) 
may unite two churches or chapels; and malie order, with the lite 
conſent, that the patrons preſent by turns, havin regard to the valut 
of the livings united: and the incumbents there ſhall be graduatti, 
. 

Hy Clauſes are commonly inſerted in the everal acts of par- 
lament for making proviſion for the rector of new churches, 
which clauſes give certain powers to jutiice- of the peace, in fe- 
lation to the aſſeſſments to be made for that . pose. 


4. No 


Fall think meet. 5 & 6 Ed. 6. c. 4. 1. 1. 


o ſirile, and ſhall be convicted thereof by verdict of 12 men, or church or church 


Church and Church Dard. 193 
: 4. * fairs nor markets ſhall be kept in church yards. 13 Ed. 1. _—_ INN 

: Clergymen gall not be arreſted, and drawn out of any church Arreſt in the 
or church yard, wwhil} they attend to divine ſerwice ; on pain of e or church 
impriſonment of the offend, and ranſom at the king's will, and yard. 
ſatisfaFion to the party arreſted. 50 Ed. g. 0-3. 1 R. 2.015 

Alſo it is ſaid, that arreſts in civil caſes ought not to be of per- 
ſons going to or coming from church ; but that a warrant from a 
juſtice of the peace for the king may be executed in ſuch caſe. 
Cro, Car. 602. Cro. Fa. 321. 2 Bulſtr. 72. | 
But altho' the officer may be puniſhed for the ſame either in the 
ſpiritual or temporal courts, yet the arreſt (if not on a Sunday is 

in la) . M atſon 636. . | | 

6. If any perſon ſhall, by words only, quarrel, chide, or brawl, Brawling in the 
in any church or church yard, the biſhop (en proof of two witneſſes ) 8 chor church 
may ſuſpend every layman, being an offender, ab ingreſſu eccleſice ; 8 885 
and every clergyman from the miniſtration of his office, ſo lang as he 


7. If any ſhall ſmite, or lay any violent hands on another in any Striking in the 
church or church yard, he ſpall be deemed ipſo facto excommunicate, — ch or church 
and be excluded from the fell»wyhip and company of Chriſt's congre- OY 
gation. 5 K 6 HM 6. . 4 1% . ĩð | 


Lay any wviclent hands] But churchwardens, or perhaps private 
perſons, who whip boys for playing in the church, or pull of the 
hats of thoſe who obſtinately refuſe to take them off themſelves, 
or gently lay their hands on thoſe who diſturb the performance of 
any part of divine ſervice, and turn them out of the church, are 
not within the meaning of this ſtatute. 1 Haw. 139. 


Shall be deemed ipſo facto cxcommunicate] And he ſhall not excuſe 
himſelf by ſhewing that the other aſſaulted bim. 1 Haw. 139. 


I;/o facto] Nevertheleſs, in this and other like caſes, there ought 
either to be a precedent conviction at law, which muſt be tranſ- \ 
mitted to the biſhop; or elſe the excommunication muſt be de- 
clared in the ſpiritual court upon a proper proof of the offence 
there; for it is implied in every penal law, that no one ſhall incur 
the penalty thereof, till he be found guilty upon a lawful trial. 
1 Haw. 139 ; 
8. If any ſhall maliciouſly ſtrile another with any weapon, in any Striking with a 
church or church yard, or ſpall there draw any weapon with intent weapon in the 


confeſſion, or by tawo witneſſes, before the judges of aſſixe, or juſtices 9285 

of the peace in their ſeſſions, he ſhall be adjudged to have one of his 

ears cut ; and if he hawe no ears, he ſhall be burned in the cheek 

with an hot iron having the letter E, uwhcreby he may be known and 

taken fir a fray maker and fighter ; and he jhall alſo ſtand ipſo 

facto excommunicate. 5 & 6 Ed. 6. c. 4. ſ. 3. 

9. He who ſteals goods belonging to a pariſh church, may be Sactilege. 

indicted for ſtealing the goods of the pariſhioners. 1 Harv. 94. = 
For other matters, ſee title Churchwardens. | 


Vol. I. © Churches 
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Attorneys. 


Apothecaries. 


from the office of churchwarden. 


Diſſenting mi- 


Other diſſenters. 


Perſon having 
| convicted a te- 


When to de 
choſen, and by 
whom, 


Churchwardens. 


J. Who are exempted from being churchwardens. 

L. Chufing and ſwearing of churchwardens, ith 
. duty thereupon. 

TIT. Their duty in levying rates; and therein q 
veſtries, and ſelect veſiries. 

IV. Their duty as to repairs; and therein concerning 
church ſeats. 

V. Their duty as to ſundry other matters. 

VI. Concerning preſeniments, and therein of fi de 
men or aſſiſtants. . 

VI. Ther accounting. 

VIIl. Their puniſhment on miſbehaviour. 

IX. Their indemnity on doing their duty. 


1 


J. Who are exempted from being churchwardens. 
A Counſellor, or attorney, ought not to be choſen church. 


warden; and if he is, he may have a prohibition, by 


reaſon of his attendance on the courts at Weſtminſter. 2 Roll. 
Abr. 272. 
2. Apothecaries, who have ſerved 7 years, ſhall be exempted 


6W. c. 4. 

3. Diſſenting teachers or preachers, in holy orders or pretended 
holy orders, being duly qualified, are exempted from the office of 
churchwarden. 1 V. Ses. 1. c. 18. 

4. Other diſſenters, ſcrupling to take upon them the office, 
may execute the ſame by a ſufficient deputy, to be approved of in 
like manner as other churchwardens. 1 W. Se. 1. c. 18. 


5. All perſons who have proſecuted a felon to conviction, are 


exempted from the office of churchwarden, in the pariſh where 
the offence was committed. 10 C11 V. c. * J. . 


I. Chufing and ſwearing churchwardens , with their 
duty thereupon. 


1. Churchwardens ſhall be choſen yearly in Bafter week, by 
the joint conſent of the miniſter and pariſhioners, if it may be; 
but if they cannot agree, the miniſter ſhall chuſe one, and the 
pariſhioners another. Can. 89. 

But where there is a cuſtom for the pariſhioners to chuſe both, 
that ow, ſhall continue, Cod. 8 


2. A 


„ 
and oa 
hibitio 


Churchwardens. 195 


2. A perſon choſen churchwarden, refuſing to take his Office Refuſing to tak 


and oath, may be excommunicated for the refuſal ; and no pro- the office. 
hibition will lie. Cod. 243. ; | 

z. And the eccleſiaſtical judge, refuſing to ſwear him, may be Refuſing to 
compelled by a mandamus. Cod. 243. . ſwear them. 

4. The churchwardens oath, as ſaid to have been agreed on, Churchwardent 
upon mutual conſultation between the civilians and common law- oath, 
yers, is as follows; N 


« You ſhall ſwear truly and faithfully to execute the office of a 
« churchwarden within your pariſh, and according to the beſt of 
« your {kill and knowledge preſent ſuch things and perſons as to 
« your knowledge are preſentable by the laws eccleſiaſtical of this 
« realm: So help you god and the contents of this book.” 
Cod. 243. | 


c. Churchwardens being thus ſworn, are ſo far incorporated by Churchwardens 


law, as to ſue for the goods of the church, and to bring an action a body corporates 


of treſpaſs for them ; and alſo to purchaſe goods for the uſe of the 
pariſh ; but they are not a corporation in ſuch fort as to purchaſe 


lands, or take by grant, except in London by cuſtom. Cod. 241. 


6. Churchwardens ſhall continue in office, till the new church- How long they 
wardens be ſworn. Can. 118. mall continue, 


III. Their duty in levying rates; and therein of veſtries, 
and ſelect veſtries. 


1. The rates muſt be made with the conſent of the major part Summoning « 


| of the pariſh'oners, houſekeepers, or occupiers of land. In order et. 


to which, publick notice of a veſtry (a place ſo called from the 
veſtments of the miniſter kept there) ought to be given the Sunday 
before, either in the church after divine fervice is ended, or elfe 
at the church door. as the pariſhioners come out; both of the call- 
ing of the ſaid meeting, and alſo of the time and place of the 
allembling of it. And it will be faireſt then alſo to declare for 
what buſineſs the ſaid meeting is to be held, that no one may be 
ſarprized, but that all may have full time before, to conſider of 
what is to be propoſed at the ſaid meeting. And it is uſual that 
tor half an hour before it begins, one of the church bells be tolled 
to give the pariſhioners notice when they are met. 5 Co. 67. 
Par. L. 54. 8 — 

2. At the common law, every pariſhioner who paid to the Who ſhall have 
church rates, and no other, had a right to. vote. Par. L. 56. a vote in the 
And thoſe that pay no church rates ſhall have no vote in affairs re- Veſtry. 
lating to it, except it be the rector or vicar. Wood 155. | 

3. All perſons who have a vote in the veſtry have an equal right, Who may ad- 
and neither the miniſter nor churchwardens, without a ſpecial journ the veliry, 


cuſtom, can adjourn the veſtry ; but this can only be done by a 


majority of the whole aſſembly. Strange 1047. 
4. When the churchwardens and pariſhioners are there met, Laying the rates, 
they are to conſider what ſum of money it will be neceſſary to raiſe 
for ſuch repairs as ſhall then be needful ; and after they have agreed 
What ſum is fit, they are to make an equal levy. Degge 171. 
| | O 2 5. And 
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Churchwardens. 


5. And the major part of them that appear, ſhall bind the ps. 
Fiſh ; or if none appear, the churchwardens alone may make the 
rate; becauſe they, and not the pariſhioners, are to be cited and 
puniſhed, in defect of repairs. Cod. 220. | 


196 


Majority to bind 
the pariſh, 


Entring in a 6. It is moſt convenient, that every pariſh act there be entre 
book. in the pariſh book of accounts, and every man's hand conſentin 
do it be ſet thereto ; for then it will be a certain rule for the church. 

wardens to go by. Par. L. 5 .. 
Select veſtry. 7. By cuſtom there may be ſelect veſtries, of a certain number 


of perſons elected yearly, to make rates, and manage the con- 
cerns. of the pariſh for that year: and ſuch cuſtom is a good cu- 
ſtom. Read. Ch. Serwice. Cod. 246. Strange 728. 

8. It is holden, that a rate for the reparation of the fabrick of 
a church is real, charging the land, and not the perfon ; but a 
rate for ornaments is perſonal, upon the goods, and not upon the 


Two rates; one 
for the fabrick, 
another for orna- 
ments. 


land. Cod. 220. 
And in 7efrey's caſe, 5 Co. 67. it was ſolemnly adjudged, that 


the rates for the repair of the church ſhall be laid upon every oe. 


cupier of lands in the pariſh, altho' ſuch occupier live in another 
pariſh; and ſuch perſon may come to the veſtries of the pa- 
riſhioners, and vote in the making a rate: but he ſhall not be 
charged towards the ornaments of the church, as for bells, repair 
of ſeats, bread and wine, clerk's wages, viſitation charges, and 
the like, by reaſon of ſuch lands; for that the perſonal eſtates of 
the inhabitants are chargeable with every thing that doth not relate 
to the fabrick of the church, or repairs of the fences of the church 
yard, or ſuch other things as concern the freehold. | 

And therefore ſome have been of opinion, that churchwardens 
ſhould make two rates; one upon lands and houſes, which may 
concern the freehold of the church, and another upon perſonal 
eſtates and ſtock, to defray other expences. But as this method 
creates confuſion, ſo it is ſeldom practiſed. 

And Sir Simon Degge ſays, that he conceives the law to be clear 
otherwiſe ; and that a foreigner who holds lands in the pariſh is a 
much obliged to pay towards the bells, ſeats, and ornaments, as to 
the repair of the church; otherwiſe there would be great confuſion 
in making ſeveral levies, which he never obſerved to be practiſed 
within his knowledge. But he leaves it a query, among a diver- 
tity of opinions. p. 173. 

And Mr. Shaw, in his pariſh law, having cited the authors who 
hold theſe different opinions ſays, that the practice generally now 
goes according to the opinion laſt mentioned, namely, that fo- 
reigners occuping lands within the pariſh ſhall be charged to both; 
and that the eccleſiaſtical judges, as well as the temporal, for ihe 
eaſe and convenience which accrues from the making of one levy 
for all, do give countenance hereto, and begin to treat the contraij 
opinion as obſolete and out of doors. p. 92. | 

Fqual pound 9. A taxation by the pound rent is the moſt equitable way, and 
9 not according to the quantity of the land. / 156. | 
Tenant to be 10. Where lands are in farm, not the leſſor, but the tenant 


charged, and not be rated and pay. Cid. 221. | | 
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Churchwardens. 


11. An impropriator, tho* bound to repair the chancel, is alſo Impropriator 
bound to contribute to the reparations of the church, if he hath _ far charge- 
cnn Pu, 


lands in the pariſh, which are not parcel of the parſonage. 
221, 223. | 


12. If any perſon find himſelf aggrieved at the inequality of Appeal againſt 
the aſſeſſment, his appeal muſt be to the eccleſiaſtical judge. the rates, 


Deope 172. ; 

Rod in ſuch caſe, if he will be relieved, he muſt ſhew, that he 
js legally or unequally taxed in reſpect of the quantity of his 
land, as being rated for more than he has, or that the land which 
he hath is over rated, or that the rate was needleſs, or that ſome 
lands in the pariſh are omitted in the rate. Mood 155. 


13. If any refuſe to pay the rates, being demanded by the Rate how to be 
churchwardens, they are to be ſued for in the eccleſiaſtical courts, recovered, 


and not elſewhere. Cod. 219. Degge 171. ny 
| Alſo a quaker, refuſing to pay church rates, may be ſued, as 


| other pariſhioners, in the eccleſiaſtical court; or he may be pro- 


ſecuted before the juſtices of the peace, in the ſame manner as for 
his tithes. | f 


V. Their duty as to repairs; and therein concerning 
church ſeats. | 


f. Of common right, the ſoil and freehold of the church is Who ſhall repair, 


the parſon's ; the uſe of the body of the church, and the repair 
of it, common to the pariſhioners ; and the diſpoſing of the ſeats 
therein, the right of the ordinary. Cod. 221. | 


2. The ſpiritual court may compel the pariſhioners to repair Who may com- 
the body of the charch, and may excommunicate every one of pel the repairs 
them till it be repaired ; but thoſe that are willing to contribute 


ſral! be abſolved, till the greater part agree to a tax. Read. 
Ch, Service. ens 


3. If the churchwardens ere& or add any thing new, either to Dillerence be« 


the fabrick of the church, utenſils, or church yard, they muſt 
have the conſent of the pariſhioners; and if ſuch additions are in 
the chutch, the biſhop's licence is alſo neceſſary. But where ne- 
ceſſary repairs are wanting, the greater part of the pariſh will 
bind the leſs; and if the major part will not conſent, where re- 
pairs are neceſſary, the churchwardens may repair without their 
conſent, if apon notice given they refuſe to meet, or when they 
are met, refuſe to make a rate. But if a church fall down, the 
pariſhioners are not bound to rebuild it. Read. Ch. Service, 
Vintr. 367. | EE 3 
4. But if a church be ſo much out of repair, that it is neceſſary 
{0 pull it down, or ſo little, that it needs to be enlarged, the major 
part of the pariſhioners may make a rate for ew building, or in 
laying, as there ſhall be occaſion. This was declared in the 
29 C. 2. by all the three courts ſucceſſively z notwithſtanding the 
cauſe was laboured by a great number of quakers, who oppoſed 

the rate. Cod. 221. | EE. 
5. The parſon, that is, the ſpiritual rector, as alſo the lay im- 
Prorriator, are bound by common right to repair the chancel, and 
Q 3 is 
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198 Churchwardens. 
is thereupon intitled to the chief ſeat therein, unleſs another hath 
it by preſcription; yet he hath not the diſpoſal of the ſeats there. 
in, but the b ſhop. Cod. 223, 224. | 
Repairing an ile. 6. An ile in a church, which hath time out of mind belonget 
| to a particular houſe, and been maintained and repaired by the 
if] | owner of that houſe, is part of his frank tenement, and the ordi- 
4 nary cannot diſpoſe of it, or intermeddle in it. Cod. 221, 
| Seat inſeparable 7. A ſcat, or priority in a ſeat, in the body of the church, 
from the houſe. may be preſcribed for as belonging to a houſe, if it bath been 
| uſed, and alſo repaired, time out of mind, by the inhabitants of 
| ſuch houſe, Cod. 221. 
And no one can claim a ſeat in a church by preſcription, as ay. 
| pendant or belonging to land ; but it muſt be laid as belonging 
to a houſe, in reſpect of the inhabitancy thereof. Wood 153. 
And therefore a ſeat may not be granted to a perſon and his 
heirs abſolutely ; for the ſeat doth not belong to the perſon, but 
to the inhabitant. Cod. 221. | 


V. Their duty as to ſundry other matters. 


Overſecr. 1. Every churchwarden is an overſeer of the poor, altho' every 
| overſeer of the poor is not a churchwarden. 43 El. c. 2. / 1. 
And in M. 15 C. 2. A churchwarden was committed by tie 
two next juſtices, as churchwarden, for refuſing to account for 
the money received and diſburſed by him; but on an habeas corpu 
he was diſcharged: becauſe by the warrant of commitment it 
ought to appear that he was overſeer of the poor, for by the fa. 
tute of 43 El. that is annexed to his office of churchwarden, and 
the juſtices have no juriſdiction over him as churchwarden, but as 
overſeer. Dale. 186. | 
Church way. 2. They are to ſee that the church ways be well kept and re. 
' Paired. And the right to a church way may be claimed and 
maintained by a libel in the ſpiritual court. 2 Roll's Abr. 287. 
3. Churchwardens have the care of a benefice during its va- 
cancy: Having firſt taken out a ſequeſtration from the ſpiritual 
court, they are to manage all the profits and expences of the be. 
nefice for him that ſhall next ſucceed ; plow and ſow his glebe; 
take in the crop; collect tithes ; threſh out and ſell corn; repair 
| houſes and fences, and the like. And they ſhall take care that 
during the vacancy the church ſhall be duly ſerved by a curate ap- 
proved by the biſhop, whom they are to pay out of the profits af 
the benefice. And if the ſucceſſor thinks himſelf aggrieved by 
them, he may appeal to the eccleſiaſtical judge. Par. L. 99. 
Comp. Par. Off. go. | 
Worlaly calling 4 They (or the conſtable) ſhall levy the penalties for perſons 
on the lord's day. exercifing their wordly calling on the lord's day. 29 C. 2. c. 7- 
- Profanatita of 5. They ſhall ſuffer no plays, feaſts, banquets, ſuppers, church 
the church. ales, drinkings, temporal courts or leets, lay juries, muſters, 
2 profane uſage ta be kept in the church or church y ard 
a. 88. ol, | 


Vacancy, ; 
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6. They ſhall ſee that the pariſhioners reſort to church, and Attending divine 
continue there orderly, during divine ſervice ; and ſhall preſent ſervice, 

7. They ſhall not ſuffer any idle perſons to abide either in the Loitering in the 
church yard, or church porch, during the time of divine ſervice church yards 
or preaching ; but ſhall cauſe them to come in, or to depart. <* 

Can. 19. | : 

8. They ſhall levy the forfeiture of 124. a Sunday, on the * „ 5 
f unday for not 

goods of perſons not coming to church. 1 EI. c. 2. coming to 

9. They (or the conſtable) ſhall levy the penalty of 3 5. 4 d. for church. 
uſing unlawful paſtimes on the lord's day. 1 C. c. 1. Sports on the 
10. They (or the conſtables or overſeers) ſhall levy the penal - lord's day. 
ties for being preſent at unlawful conventicles. 22 C. 2. c. 1. Conventicle, 

11. They ſhall, on pain of 20/. preſent at the ſeſſions once a Recuſants. 
year, the monthly abſence from church of all recuſants, and the 
names and ages of their children above nine years old, and the 
names of their ſervants. And if the party preſented ſhall be in- 
dited and convicted, the churchwarden ſhall have a reward of 
405, to be levied of the recuſant's goods, by warrant of the ju- 
ſtices in ſeſſions. 3 FJ. c. 4. „ | . 8 
12. They ſhall keep excommunicated perſons out of the church. Excommunĩcate 
Can, 85. £7 5, ah . | perſons, 

13. They ſhall take care to have in the church a large bible, Ornaments of 
book of common prayer, book of homilies, a font of ſtone, a the church. 
decent communion table, with proper coverings, the ten com- 
mandments ſet up at the eaſt end, and other choſen ſentences upon 
the walls, a reading deſk, and pulpit, and cheſt for alms; all at 
the charge of the pariſh. Can. 80, 81, 82, 83, 84. 

14- They ought to keep the keys of the belfrey, and to take Bells, 
care that the bells be not rung without good cauſe, to be allowed 
by the miniſter and themſelves. Car. 88. | 

15. They ſhall have a box, wherein to keep the regiſter, with Regiſter. 
three locks and keys, two keys to be kept by them, and one by 
the miniſter ; and every Sunday they ſhall ſee that the miniſter 
enter therein all chriſtnings, weddings, and burials that have_been 
the week before; gnd at the bottom of every page, they ſhall 
(with the miniſter) fabſeribe their names. And they ſhall, within. 

a month after March 25. yearly, tranſmit to the biſhop a copy 
thereof for the year before, ſubſcribed as above. | 

And ſuch regiſter, being carefully preſerved, is good evidence ; 
= the falſify ing of it is puniſhable at the common law. 
od. 229. e | PE 8 

16. They ſhall, at the charge of the pariſh, with the advice Communion. 
and direction of the miniſter, provide bread and wine againſt the - 
communion. Can. 20. | | | 

17. They (or the overſeers) ſhall levy the penalty of 5, J. for Incumbent, 
an incumbent not reading the common prayer once a month. 

13& 14 C. 2. c. 4. | 5 
b 1 8. They ſhall collect money on charity briefs, on pain of 20 J. Charity briefe. 

u. c. 14. + a. C 8 
19. They ſhall not ſuffer any ſtrangers to preach, but ſuch as Strange 
ſhall appear qualified on ſhewing _ licence ; and they ſhall ſee preachers. 

| 04 that 
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Churchwardens. 
tat ſuch preachers regiſter or ſubſcribe their names in a book to 
be kept for that purpoſe, with the day when they preached, and 
the biſhop's name who granted the licence. Can. 50, 52. 
20. They ſhall, on certificate from the miniſter, apply to the 
' magiſtrates, for conviction of offenders in not burying i in woollen, 
5 30 & 2. c. 3. 
Perſons denied 21. Perſons who murder themſelves, or tie excommunicated, 
chriſtian burial. are denied chriſtian burial ; and therefore the churchwardens are 
| not to {uffer them to be buried in the church or church yard, with. 
out ſpecial licence from the biſhop. Degge 183. 


Burying in 
woollen. 


Eating fie on 22. They ſhall levy the penalties for eating fleſn on fiſh days. 
fiſh days. 5 Z * e. 5. 

Unlicenſed ale= 23. They (or the conſtable) ſhall levy the penalty for keeping 
houſe, | an unlicenſed alehouſe. 3 C. c. 3. | 
Drunkennefs. 24. They ſhall receive the penalties for tipling and drunken- 

_—— . 
Suffering tipling. 25. 1 hey (or the conſtable) ſhall levy the penalty for fff 
x tipling. t J. c:9 
8 26. They wall receive the penalties for hawking ſpirituous li 


mos. 9G. 2. e. 23. 
Con. 27. They (or the overſeers) ſhall levy the penalty for felling 


cCc̃orn by a wrong meaſure. 22 C. 2. c. 8. 
Butter and 


; 28. They (or the overſeers) ſhall receive the penalties Nhe 
1 8 to butter and cheeſe. 13 C14 C. 2. c. 26. 
Foreign cattle. 29. They, and the overſeers, ſhall diſtribute amongſt the poor 
foreign cattle imported, forfeited, and killed. 32 C. 2. c. 2. 
3 and 30. They (or the overfeers) ſhall levy the penalties relating to 
ALUITESs 


weights and meaſures. 16 C. c. 19. 22 C. 2. c. 8. 
31. They ſhall carry hawkers and pedlars trading without li- 


Hawkers and 


* cence, before a juſtice of the peace. 9 & 10 VV. c. 27. 
County rate. 32. They (or the overſeers) ſhall flap to the high conſtables 
the general county rate, out of their — collected for the poor. 
12 G. 2. c. 29. 
Servants firing 33. They ſhall 22305 the penalty fol ſervants careleſly fring 
houſes. houſes. 6 An. c. 
Tracing hares. 34. They ſhall Se the penalties for tracing hares in the ſnow 


(and other game penalties). 


"a 
Surveyors of the 35. 


They ſhall join with the table and ſurveyor of the 


lughways. highways in chuſing and returning new ſurveyors. 3 W. 4 12. 
FT. Of preſentments; and therein concerning . 40 en 

br alſiants. 

Oath to preſent. 1. Churchwardens by their oath are to preſent or certify to the 
biſhop, or his, officer, all things preſentable by the eccleſiaſtical 
laws, which relate to the church, minifter, and patiſhioners. 

Book of articles. 2. The articles delivered to them for” their direction, are fot 
the moſt part founded on the book of canons made in the year 
1603, and the rubricks of the common prayer. 

Statute preſent- 3. There are alſo ſeveral 75 which they are bound to pre- 

ments. ſent by act of partment; as 2 or drunkenneſs * the ſtatute 


ef 4 J. 4. 5. tufarns by 3 7 
77 5 4. They 
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4. They may preſeut as often as they pleaſe, but ſhall not be When to preſentz 


obliged above once a year where it hatk ſo been uſed, and not 


above twice any where, except it be at the biſhop's viſitation. 
Can. 116, 117. | 

5. For the preſentments of any church or chapel for one year, Fee for taking - in 
the regiſter ſhall have only 4d. Can. 1 16. preſentments. 

6. The miniſter may preſent where the churchwardens neg- Minister may 
let. Can. 113. But ſuch preſentment ought to be upon oath. preſent. 
2 Ventr. 42. | : 

7. In larger pariſhes, there are officers called ſideſmen (anciently Sideſmen, 
ſynodſmen, otherwiſe called queſtmen) to aſſiſt the churchwardens 


in their enquiries and preſentment of offenders: They ſhall be 


choſen yearly in Eaffer week by the miniſter and pariſhioners, if 
they can agree; if not, by the biſhop. Can. go. 

8. The ſideſman's oath, ſaid to have been agreed on by the ci- Sidefman's cath, 
vilians and common lawyers, is this: | ; 


« You ſhall ſwear, that you will be aſſiſtant to the churchwar- 
« dens in the execution of their office, ſo far as by law you are 
hound: So help you god.” Cod. 242. | 


9. Whereas churchwardens are ſworn, and miniſters charged, preſentment on 


to preſent as well crimes and diſorders, as alſo the common fame common fame. 
which is ſpread abroad of them, whereby they are ſometimes 
troubled by the delinquents or their friends; all judges both eccle- 
faftical and temporal are (by the 115th canon) admoniſhed and 
exhorted, as they regard and reverence the fearful judgment ſeat 
of the higheſt judge, that they admit not in any of their courts 
ary ſuit againſt churchwardens or miniſters for any ſuch preſent- 
ments; conſidering that they tend to the reſtraint of ſhameleſs im- 
piety, and that the rules of charity and government do preſume 
that they did nothing therein of malice, but for the diſcharge of 
their conſciences. | 

But as common fame is often falſe, and as it is better that ten 
offenders ſhould eſcape than one innocent perſon ſuffer, and as the 
above canon ſuppoſes that an action may be brought for ſuch pre- 
ſentment; it ſeemeth good to uſe caution in this matter, unleſs the 
oftence be very notorious. | | 


VII. Their accounting. 


1, At the end of the year, or within a month after at moſt, when to ab- 
they ſhall before the miniſter and pariſhioners (at a veſtry) give count. 
up a juſt account of ſuch money as they have received, and alſo 
what particularly they have beſtowed in reparations, and other- 
wife, for the uſe of the church; and ſhall deliver up to the 


- Pariſhioners the money and pariſh goods in their hands, to be de- 


o_ over by them to the next churchwardens by bill indented. 
an, 89. | 
2. And if they refuſe, they may be preſented at the next vi- How competted 
ſtation by the new churchwardens; or any of the pariſh that are ke zun. 
| | | Intereſted 
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_  - Churchwardens, 


_ intereſted may by proceſs call them to account before the ordinary; 
or the ſucceeding churchwardens may have a writ of account at 
common law. And if they have diſburſed more than they have 


received, the ſucceeding churchwardens ſhall pay what is due to | 
them, and account it among their diſburſements. 1 Re//'; Abr. 


121. 
Accounting to a 3. If the cuſtom of the pariſh is, for a certain number of per- 
ſelect veſtry. ſons to have the government thereof, and the account is given up 
to them; the cuſtom is a good cuſtom, and the account given to 
them a good account. Cod. 242. | 
es . 4. Mr. Barlow ſays, that for diſburſements of any ſum not 
above 405. their own oath is held ſufficient proof; but for all 
ſums above, receipts mult be produced. Parl. 105. But it may 
| be more ſatisfactory if receipts be produced for all. 

Allowance of 5. The allowance of the account may be by entring it in the 
the account. church book of accounts, and having it ſigned by thoſe in the ve- 
ſtry who allow the accounts. Barl. 105. 

Account allow-2 6. When they have faithfully accounted; and their acovnt is 
id, ful. allowed by the miniſter and major part of the pariſhioners preſent, 
it ſhall not afterwards be in the power of any to make them ac- 
count again; unleſs ſome fraud in their account is afterwards diſ- 

covered. J/od 157. | 

E. 7G. 2. Wainwright and Bagſhaw. The churchwardens 
were cited into the court of Litchfield to account. They pleaded, 
that they had accounted at the veſtry according to law. Which 
Plea was rejected; and thereupon a prohibition was granted: for 
the ordinary is not to take the account, he can only give a judg- 
ment that they do account; and to what purpoſe ſhould they 
be ſent back, to thoſe who have taken their accounts already, 

Str. 974, 1133. - 


VIII. Their puniſhment on miſbehavicur. 


© Churchwardens 1. If the churchwardens waſte the goods of the church, the 
committing new churchwardens may call them to an account before the biſhop, 

waſte. or bring their action at common law. Read. Ch. Serwice. 
Paziſhieners may 2. And whereas many churchwardens and overſeers, and other 
be evidence perſons intruſted to receive collections for the poor, and other 


againſt them. publick monies relating to the churches and pariſhes whereunto 


they belong, do often miſpend the ſame, to the prejudices of ſuch 
Pariſhes, and of the poor, and other inhabitants thereof; and the 
pariſhioners, who are the only perſons ſometimes who can make 
proof thereof, have not been allowed to be witneſſes againit them: 
it is enacted, that in all actions to be brought in any court at Vet- 
.minſter, or at the aſſizes, for the recovery thereof, the evidence of 
the pariſhioners, other than ſuch as receive alms, ſhall be taken 
and admitted. 3 V. c. 11. / 12. 5 
Not anſwerable 3. But churchwardens are not anſwerable for indiſcretion, but 


for indiſeretien. for deceit only, if they lay out more money than is needful, 
Wood 154. 


* . 3 | | IX. Their 
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called ſworn men, executing the office of churchwarden, for 
any thing done by virtue of their office, they may plead the 
general iſſue, and give the ſpecial matter in evidence; and if 
2 verdict is given for them, or the plaintiff ſhall be nonſuit, 
or diſcontinue, they ſhall have double coſts. 7 F. c. 5. 21 F. 


1 | 
: In Kercheval's caſe, M. 8 Car. An action was brought againſt 
the churchwardens for a preſentment upon commen fame of in- 
continency. Upon not guilty, it was found for the churchwar- 
dens, and moved that they might have double coſts : But it was 
| reſolved, that this being merely eccleſiaſtical, is not within this 
| flatute; for that the ſtatute was never intended, but where they 


by virtue of their office, and not for preſentments concerning 


of the ſtatutes relating to the repair of highways, in reſpe& of ways. 


Clergy. 203 


IX. Their indemnity on doing their duty. 
If an action be brought againſt any churchwardens, or perſons Double __- 
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matters of fame. Cro. Car. 285, 286. 


TClergy. 
I. Clergymen. 
II. Benefit of clergy. 


I. Clergymen. 


1. V the 43 El. c. 2. Clergymen are liable to the poor rates, Liable to the 
for their glebe and tithe. e $0006; 
2. And Mr. Hawkins ſays, clergymen are within the purview And to the high- 


their ſpiritual poſſeſſions, as much as any other perſons whatſoever 
in reſpect of any other poſſeſſions; for the words are general, and 4 
there is no kind of intimation in the ſaid ſtatutes that any particular — 
perſons ſhall be exempted more than others. 1 Haw. 204. | 3 
3. And it ſeems to be now generally ſettled, that clergymen are And to other 
liable to all publick charges impoſed by act of parliament, where publick charges. 
they are not ſpecially excepted. | — 
4. No clergyman ſhall take to farm any lands (except he have Shall not farni;” 
not ſufficient glebe for the expences of his houſhold) ; on pain of EY 
10/7. a month, half to the king, and half to him that ſhall ſue: 
and the leaſes or contracts ſhall be void. 21 H. 8. c. 13. 28 
5. No clergyman ſhall buy to fell again any cattle, corn, fiſh, Shall not buy to 
wool, wood, victual, or any manner of merchandize ; on pain of ſell again. 
treble value, half to the king, and half to him that ſhall ſue : an 
the contract ſhall be void. 21 H. 8. c. 13. | 


6. No 


204 _ Eleroy. | 
Shall not keep a 6. No clergyman hall keep any tanhouſe, or any brewhonſe 
— but for kis own houſe; on pain of 10“. a month, half to the 
— king, and half to him that ſnall ſue. 21 . 8. c. 13. 


May be impri- 7. The ordinary may puniſh clergymen for incontinency, by 


nel for incon- committing them to ward or priſon by his diſcretion. 1 H + 
Privilege 22aint 8. A perſon, laying violent hands on a clergyman, may be pu- 


an aſſault. niſhed in the eccleſiaſtical court. 13 Ed. 1. Circumſpecte apati, 
| 9 Ed. 3. f. 1. e. 3. 2 If. 492. 

May have the 9. Clergymen in holy orders may have the benefit of clergy a 
benefit of clergy ſecond, or third time, or oftner. 2 H. H. 374, 375. 


h 4 j 
_ +07 way 10. Aclerk in holy orders fhall not be burned in the hand, but 


burnt in the ſhall have the ſame privilege as if he had been burned in the hand; 
Rand. and therefore ſhall not be drawn in queſtion in the eccleſiaſtical 


court to deprive him, or inflict any eccleſiaſtical cenſure upon him, 
2 H. H. 389. 


- Shall not ſerre 11. To the intent that clergymen may the better diſcharge their 


temporal offices. duty in celebration of divine ſervice, and not be intangled with 
temporal buſineſs; if any of them be choſen to any temporal of. 
fice, he may have his writ to be diſcharged. 1 Vit. 96. 

Shall not ſerve 12. Eccleſiaſtical perſons have this privilege, that they ought 

in war. not in perſon to ſerve in war. 2 If. 4. | 

Need not appear 13. Eccleſiaſtical perſons are not bound to appear at the torn, 


at thetorn. or view of frankpledge. 52 H. 3. c. 10. g Ed. 2. c. 3. 2 Ift.,, 


Sball not bear. 14. No clergyman ſhall be arreſted in any church or church 

reſted in the yard, whilſt he attends to divine ſervice ; on pain of impriſonment 

church. of the offender, and ranſom at the king's will, and gree to the 
party arreſted. 50 Ed. 3. c. 5. 1 K. 2. c. 15. 


But the arreſt notwithſtanding (if not on a Sunday) is good in 


* law. Watfon 636. | 
Shall not be I5. The body of a clergyman may not be taken by force of 
—— ſta- any proceſs upon a ſtatute ſtaple, or ſtatute merchant. 2 fl. 4. 


Nor on a capias. 16. If an action of treſpaſs, debt, account, or other action 


wherein proceſs of capias hes, be brought againſt a clerk in holy 
orders, and the ſheriff return that he is a clergyman beneficed, 
having no lay fee in which he may be ſummoned, in this caſe the 
plaintiff cannot have a capias to arreſt his body, but a writ to the 
biſhop to compel him to appear. 13 Ed. 1. c. 45. 2 bf. 4 
Degge 1 b 7. | | 

Sheriff ſhall not 17. If a perſon be bound in recognizance in the chancery, or 

levy on his eccle- in any other court, and he pay not the ſum at the day; by the 

baden 8004s. Common law, if the perſon had nothing but eccleſiaſtical goods, 
the recognizee could not have a levari facias to the ſheriff to levy 
the ſame of theſe goods, but the writ ought to be directed to the 
biſhop to levy the ſame of his eccleſiaſtical goods. 2 It. 4. 


| Shall not be 18. A clergyman fhall be amerced only according to his lay te- 


amerced of his nement, arid not after the quantity of his ſpiritual benefice. Magn. 
ſpiritual goods. Chart. e. 14. Cod. 1g. 5 
DiFrefs not to be 19. Diſtreſſes ſhall not de taken by ſheriffs, or other of the 


made on his ſpi- king's miniſters, in the inheritance of the church, wherewith it 


ritual r1mher- 


Lance. ns anciently endowed ; but otherwiſe it is of late purchaſe. 
9 Ed. 2. c. 9. 2 Infl. 4. Cod. 18. 


20. K 


merchandizes by them bought, to be ſpent upon their rectories and 
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20. A clergyman is not bound to pay tolls or other like cuſtoms, Shall not pay toll 
for his eccleſiaſtical goods; and if he be moleſted therefore, he of his ſpiritual 
may have a writ for his diſcharge. 2 {n/?. 4. Cod. 21. ow 
And this not only for all the goods and merchandizes of clergy- 
men gotten upon their church livings, but alſo for all goods and 


church livings. Degge 153. 

21. Lord Cote, in his readings on the Magna Charta, ſays Obſervations 
thus; © True it is, that eccleſiaſtical perſons have more and greater 
« liberties than other of the king's ſubjects, wherein to ſer down 
« all would take up a whole volume of itſelf, and to ſet down no 
« example, agreeth not with the office of an expoſitor; therefore 
« ſome few examples ſhall be expreſſed, and the ſtudious reader 
« left to obſerve the reſt as he ſhall read them in our books, and 
© other authorities of law.” And the inſtances he gives, are 
chiefly thoſe which are mentioned above; nevertheleſs I do not 
find any author ſince his time, who hath ſaid what are thoſe other 
many and great privileges of the clergy ; but the authors do gene- 
rally adhere to theſe particular inſtances, probably as being ſup- 
ported by ſo great an authority : Other privileges have been abo- 
liſhed, ſince his time, by acts of parliament, and the adjudications 
of the temporal courts; and others perhaps loſt by diſuſe ; and 
poſſibly ſome of the initances above mentioned would have been 
gone likewiſe, or not looked upon as of ſo much authority, if 
they had not been vouched by Lord Cole. 


II. Bencfit of clergy. 


I. Original of the benefit of clergy. 

II. By what perſons it may be demanded. 
III. In what caſes it may be demanded. 
I. At what time it muſt be demanded. 
V. Effect of clergy allowed. 


I. Original of the benefit of clergy. 


2 princes and ſtates, converted to chriſtianity, in fa- Original of the 
I vour of the clergy, and for their encouragement in their of- benefit of clergy. 
bees and employments, and that they might not be ſo much in- 
tangled in ſuits, did grant to the clergy very bountiful privileges 
and exemptions ; and particularly, an exemption of their perſons 
from criminal proceedings, in ſome capital cafes before ſecular 
Jadges; which was the true original of the benefit of clergy. 
The clergy increaſing in wealth, power, honour, number, and 
intereſt, afterwards ſet up for themſelves ; and that which they ob- 
tained by the favour of princes and ftates at firſt, they now began 
to claim as their right, and a right of the higheſt nature, namely, 
by the law of god; and by their car ons and conſtitutions endea- 
voured, and in ſome places obtained, vaſt extenſions of theſe ex- 
emptions, both with regerd to the perſons concerned, to wit, not 
| s ; only 
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only to perſons in holy orders, but alſo to all that had any kind 
of ſubordinate miniſtration relative to the church; and likewiſe in 


reſpect of the cauſes, exempting as far as they could all cauſes of 


Who may de- 
mand it, 


Others beſides 
clergymen. 


clergymen, as well civil as criminal, from the juriſdiction of the 
ſecular power, and wholly ſubordinating them immediately and 
only to the eccleſiaſtical juriſdiction, which they ſuppoſed to be 
lodged firſt in the pope by divine right and inveſtiture from Chrig, 
and from the pope ſhed abroad into all ſubordinate and eccleſiaſti- 
cal juriſdiction. | 

And by this means they endezvoured, and in ſome kingdom; 


and for ſome ages obtained, that there was a double ſupreme power 


in every kingdom; the one eccleſiaſtical, abſolute, and indepen. 


dent upon any but the pope, over eccleſiaſtical men and cauſes; 


and the other ſecular, of the king, or civil magiſtrate. 

But this claim of exemption, altho' it obtained much in this 
kingdom, yet grew ſo burdenſome, that it was from time to time 
qualified and abridged by the civil power, ſometimes by aQs of 
parliament taking it away in ſome caſes, ſometimes by the interpre- 
tation and conſtruction of the judges, and ſometimes by the con- 
trary uſage of the kingdom: for eccleſiaſtical canons never bound 
in England, farther than they were received, and ſo had not their 
authority from their own ſtrength and obligation, but from the 
uſages and cuſtoms of the kingdom that admitted them, and only 
ſo far forth as they were ſo admitted. | 

And therefore if they were indicted in cafes criminal, but not 
capital, nor wherein they were to loſe life or limb, there the pri- 
vilege of clergy was not allowed; and therefore not in indictments 
of treſpaſs or petit larceny. 

Alſo it was not allowed them in high treaſon. . 

But, at the common law, in all caſes of felony or petit treaſon, 
clergy was allowable, excepting two, 7#/idiatores wiarium, & arſon, 
2 H. H. 323—330. 8 


I. By what perſons it may be demanded. 
1. By a favourable interpretation of the ſtatutes relating to the 


benefit of clergy, not only thoſe actually admitted into ſome infe- 
rior order of the clergy, but alſo thoſe who were never qualified to 


de admitted into orders (which was formerly tried by putting them 


Women. 


Hereticks, Jews, 
Turks, perſons 
excommunicate. 


to read a verſe) have been taken to have a right to this privilege, 
as much as perſons in holy orders. 2 Haw. 338. 

2. But by the common law, a woman could not have the bene- 
fit of clergy : but now by the ſtatute of 3 W. c. . a woman con- 
victed or outlawed for any felony, for which a man might have 
his clergy, ſhall upon praying the benefit of that ſtatute, be 
ſubject only to ſuch puniſhment as a man would be in the like 
caſe. OY 

3. A perſon convicted of hereſy, a Jew, or a Turk, ſhall not 
have their clergy; but a perſon excommunicate ſhall have his 
clergy. 2 H. H. 373. | 
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4. Alſo every perſon (not being within orders) who hath been Perſons honing 


once admitted to his clergy, ſhall not be admitted to the ſame a had clergy once. 


ſecond time. 4 H. 7. c. 13. . Rs 
And if he is convicted of murder, he ſhall be marked (unleſs Burning in the 

he is a peer, 2 H. H. 376.) with an M, on the brawn of the left hand. 

thumb; and if for any other felony, with a T. 4 H. 7. c. 13. 

6. But he ſhall not be ouſted of his clergy, by the bare mark Burning not a 
in his hand, or by a parol avermert, without the record teſtifying ee proof 
it, or a tranſcript thereof, according to the following ſtatutes. n. 
2 H. H. 373. | | 

7. By 34 © 35 H. 8. c. 14. The clerk of the crown, or of conviction haw 
the peace, or of aſſize, ſhall certify a tranſcript briefly of the te- to be certified. 
nor of the indictment, outlawry, or conviction, and attainder, 


into the king's bench in 4o days: And the clerk of the crown, 


when the judges of aſſize, or juſtices of the peace write to him for 

the names of ſuch perſons, ſhall certify the ſame with the cauſes 
of the conviction or attainder. ; 5 

8. Another method is given by the 3 V. c. 9. which enacts, How it may be 
that the clerk of the crown, clerk of the peace, or clerk of aſ- otherwiſe certi- 
ſize, where a perſon admitted to clergy ſhall be convicted, ſhall at _ 

the requeſt of the proſecutor, or any other on the king's behalf, 

certify a tranſcript briefly and in few words, containing the effect 

and tenor of the indictment and conyiction, of his having the 

benefit of clergy, and the addition of the party, and the cer- 

tainty of the felony and conviction, to the judges where ſuch per- 

ſon ſhall be indicted for any ſubſequent offence /. 7. | 

9. Alſo it ſeems, that if the party deny that he is the ſame How tried whe- 

perſon, iſſue mult be joined upon it, and it muſt be found upon tber he is the 
trial that he is the ſame perſon, before he can be ouſted of clergy. lane: nn 
A | 


III. In what caſes it may be demanded. 


1. By the 25 Fd. 3. fl. 3. c. 4. All manner of clerks, who Formerly allowed 
ſhall be convicted before the ſecular judges, for any treaſons or fe- in all felonies, - 


W /onies, touching other perſons than the king himſelf, ſhall have the 
| privilege of holy church. | | 


2. Clergy was never allowed in this nation, in caſes of high But not in trea- 
treaſon, nor is it allowed on indictments of petit larceny or treſ- ſon or petit lar- 


| Paſs; but by the above recited act, clergy was allowed in all trea- ©2Y* . 


ſons and felonies, except treaſon againſt the king: So that after 


{ this ſtatute, the benefit of clergy might be pleaded and allowed in 


all other treaſons and felonies. Hale's Pl. 230. 2 H. H. 326. 

3. Conſequently, wherever clergy is not allowable in any other Clergy taken 
caſes, it is taken away by ſome ſubſequent act of parliament. away by ſtatutes, 
Hale's PI. 2 30. | 8 th 
4. Conſequently, where a new felony is made by an act of par- Allowed in new 
lament, clergy is to be allowed, unleſs expreſsly taken away by felonies, unle*- 
ſuch ſtature. Hale's Pl. 230. 5 


And if it maketh a new felony, and takes away clergy not ge- 2 155 


nerally, but in ſuch or ſuch caſes, regularly in other caſes, clergy 


k allowable; as if it take away clergy in caſe the party be con- 
| | victed 
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| Cleray. 
victed by verdict, yet he ſhall have his clergy, if he land mute. 
2 H. H. 335. | | 
But this is in part remedied by the 3 V. c. 9. which ena, 
that if any perſon be ;ndifed of any offence, for which by virtue 
of any fermer ſtatute he is excluded from clergy, if he had been 
convicted by verdict or confeſſion ; if he ſtand mute, or will no 
anſwer directly, or challenge peremptorily above 20 of the jury, 
or be outlawed, he ſhall not be admitted to his clergy. / 2, By 
this extends not to appeals, nor to offences made felonies by ſubſe. 
quent ſtatutes. 2 Haw. 348. | 
But if the ſtatute enacts generally, that it ſhall be felony wit. 
out benefit of clergy, or that he ſhall ſuffer as in caſe of felony 
without benefit of clergy, this excludes it in all circumſtances, and 
to all intents. 2 H. H. 335. 
Therefore where 2 It follows further, from what hath been ſaid, that in ali 
is exclu- Caſes where an act of parliament ouſteth clergy, in caſe of any fe 
ded, the indict- Jony, the indictment muſt preciſely bring the party within the caſe 
—— 0 of the ſtatute; otherwiſe, altho' poſſibly the fact itſelf be within 
the ſtatute, and it may ſo appear upon the evidence, yet if it be 
not ſo alledged in the indictment, the party, tho' convict, ſhall 
have his clergy. 2 H. H. 336. | 
But altho' the caſe be ſo laid in the indictment, that it comes 
within the ſtatute, to exempt the priſoner from clergy, yet if upon 
the evidence it fall out, that tho” it be a felony, yet it is not ſo 
qualified as laid in the indictment, the jury ought to find him guilty 
of the felony ſimply, but not as to the manner laid in the indit- 
ment, and thereupon the priſoner ſhall be admitted to his clergy; 
and this is commonly done. 2 H. H. 336. 
6. But if the offence was capital at the common law, and a fta- 
Ratute which tute only excludes it from clergy; the indictment in ſuch caſe need 
—_— _ not conclude again/? the form of the ſtatute, becauſe the flatute 
was felony at doth not alter the nature of the offence, but leaves it to its proper 


in the ſtatute. 


Indictment on a 


common jar. judgment, and only takes away a perfonal privilege of exemption 
| from ſuch judgment. 2 Haw. 342. — BT 
Acceſſary. 7. Furthermore, from what hath been obſerved above, it fol. 


lows, that where an act taketh away clergy from the principal, 
and faith nothing of the acceſſary; the acceſſaries as well before, 
as after, ſhall have their clergy. 11 Co. 37. Poulter's caſe. 


IV. At what time it muſt be demanded. 


To be demanded 1, By the ancient common law, the benefit of clergy was de- 
after conviction. manded, as ſoon as the priſoner was brought to the bar, before 
any indictment or other proceeding againſt bim; but this waz 

found a great inconvenience to the — becauſe poſſibly he 

might have been acquitted of the felony ; or if not, yet in caſe 

of an inqueſt. of office, he loſt his challenges to ſuch inqueſt, and 

yet upon ſuch inqueſt found, he forfeited his goods, and the pro- 

fits of his lands; and therefore Priſoe Ch. J. with the advice of 

the other judges, in the reign of H. 6. for the ſafety of the in- 

nocent, would not allow the priſoner the benefit of clergy betcre 

he had pleaded to the felony, and (having the benefit of his cal 


lenges 


joy th 


. 4 
reſtor 


ledges and other advantages) had been convicted thereof: which | 

courſe hath been generally obſerved ever ſince. 2 Jnft. 164. 

| 2H. H 378: ; nan l 0G ni: | | 
And this benefit of clergy may be allowed by the court in May be allowed 

| diſcretion, tho the party challenge it not. Hales Pl. 239. tho” not de- 


V. Effect of clergy allowed. 


1. Perſons admitted to their clergy, may be continued in priſon Perſons having 
a a further puniſhment, not exceeding one year. 18 EI. c. 7 wu clergy may 
2. And by 4 G. c. 11. Perſons convicted of offences within be- 3 
peſit of clergy (except receivers and buyers of ſtolen goods) may, May be tranſ- 
inſtead of being whipped and burnt in the hand, he tranſported ported. 
for ſeven years. TE . & 
z. A perſon admitted to his clergy, forfeits all his goods that he Sball forfeit theit 
hath at the time of the conviction. 2 H. H. 388. | Yoods, 
4 But preſently upon his burning in the hand, he ought to be But not lands. 
reſtored to the poſſeſſion of his lands, and from thenceforth to en- 
joy the profits thereof. 2 H. H. 388. 
5. Alſo, it reſtores him to his credit; and conſequently enables Credit reſtored, 
him to be a good witneſs. 2 Haw. 364. : 
6. And it is holden that after a man is admitted to his clergy, it Actionable to 
is actionable to call him felon ; . becauſe his offence being pardoned call him felon, 
by the ſtatute, all the infamy and other conſequences of it are 
diſcharged. 2 Haw. 365, : 


* — _—__ 


Clerk. of the peace. 


I. = HE cuftos rotulorum ſhall appoint an able and ſufficient who ſhall 27 
perſon, reſiding in the county or diviſion, to execute the pint. 
office of clerk of the peace, by himſelf or his ſufficient deputy (to, 
be allowed of by the ſaid cu/tos rotulorum, 37 H. 8. c. 1.); and 
to take and receive the fees, profits, and perquiſites thereof, for ſo - 
long time only as ſuch clerk of the peace ſhall well demean himſelf 
in his ſaid office. 1 W. c. 21. . 5. 
2. But the cuftos rotulorum ſhall not (ell the place of clerk of the Of c not te be 
peace, or take any bond or other aſſurance, to receive any reward, ſold. 
fee, or profit, directly or indirectly, to him or to any other per- 
fon for ſuch appointment; on pain that ſuch cſfos rorulorum ſel- 
ling, and ſuch clerk of the peace buying, ſhall be diſabled to hold 
their reſpective places, and ſhall each forfeit double value of the 
thing given, to him who ſhall ſue. 1 V. c. 21. / 8. 
3. And every clerk of the peace, before be enters upon the Orth. 


execution of his office, ſhall in open ſeſſions take the oath fol- | 
lowing ; | 


A. B. do ſwear, that I have not, nor will pay any ſum or 
„ ſums of money, or other reward whatſoever, nor given any 
Vor. I; P bond 


. : SN = — 


Clerk ok the peace. 
« bond or other aſſurance to pay any money, fee, or profit, di. 
«« rectly or indirectly, to any perſon or perſons whomſoever, 


* for ſuch nomination and appointment: So help me god,” 


Qualifying, 


Not to act as 
ſolicitor, 


Shall certify out- 
lawrie. 


Shall deliver 
eftreats to the 
ſheriff, 


Shall deliver 


eſtreats into the 
exchequer, 


| YU pon oath, 


1 V. c. 21. 8. 


4. He ſhall moreover take the oaths of allegiance, fupremacy, 
and abjuration, in the fame manner as other perſons who qualify 
for offices. | 

5. No clerk of the peace, or his deputy, ſhall act as ſolicitor, 
attorney, or agent, or ſue out any proceſs at any general or quar- 
ter ſeſhons, where he ſhall execute the office of clerk of the peace 
or deputy ; on pain of 50. to him who ſhall fue in 12 months, 
with treble coſts. 22G. 2. c. 46. / 14. | | 

6. The clerk of the peace ſhall certify into the king's bench, 
the names of ſuch as be outlawed, attainted, or convicted of fe. 
lony. 34 C35 H. 8. c. 14. | 

7. He ſhall deliver to the ſheriff, within ten days after Sep. 2. 
yearly, a perfect eftreat or ſchedule of all fines, and other forfei- 
tures in ſeſſions. 22 & 23 C. 2. c. 22. /. 7. 

8. And ſhall alſo yearly, on-or before the ſecond Monday after 
the morrow of all ſouls, deliver into the court of exchequer a 
perfect duplicate, certificate, and eſtreat of all ſuch eftreats and 
ſchedules delivered to the ſheriffs ; on pain of 50/. half to the 
king, and half to him that ſhall ſue. 22 & 23 C. 2. c. 22. /.8, 
And moreover he may be amerced for the ſame, by the barons of 
the exchequer. 3 C. c. i5. 

9. And he ſhall, upon delivery of the ſaid eſtreats into the court 


—— 


of exchequer, take the following oath, to be adminiſtred by one 


of the barons; 


« You ſhall ſwear, that theſe efirdats, now by you delivered, 


* are truly and carefully made up and examined, and that all fines, - 


* iſſues, amerciaments, recognizances, and forfeitures, which were 


. ** ſet, loſt, impoſed, or forfeited, and in right and due courſe of 


Penalty Ig CON. 
Cealliy fines. 


law ought to be eftreated in the court of exchequer, Are, to 
« the beit of your knowledge and underſtanding, therein con- 


* tained; and that in the ſame eſtreats are alſo contained and ex- 
e preſſed, all ſuch fines as have been paid into the court, from 
„ which the ſaid eſtreats are made, without any wilful or fraudu- 
lent diſcharge, omiſſion, miſnomer, or defect whatſoever. 


485 M. c. 24. f. 5. 


10. And if he ſhall ſpare, take off, diſcharge, or conceal any ſuch 


fine or forfeiture, unleſs it be by rule of court, he ſhall forfeit treble 


value, half to the king, and half to him that ſhall ſue; and ſhall alſo 
forfeit his office, and be incapable to be employed in any office 


where the revenue is concerned. 22 C23 C. 2. c. 22. J. 9. 


, Fees, 


11. The clerk of the peace is not bound to enter judgment, or 
the like, at the ſuit of any, without having the fee due for the 
{ame ; but if the court order any thing without ſuit of another, to 
wit, ex cio, there he ought to enter the ſame without any fee 
having for the entring thereof. Cram. 159. Alſo 


#» "Wo w 


wo 
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Alſo Mr. Crompton ſays, he ſhall have for every recognizance of 
the peace taken in court 25. and for every releaſe of the peace 
there 25. and for proceſs awarded againſt any to find ſarety of 
the peace 2s. Crom. 160. : e BAL 
And by 10 & 11. c. 23. he ſhill have only 2 5. for draw- 
ing an indictment of felony ; and if it is defective, he ſhall draw 
2 new one gratis, on pain of 5 J. with full coſts, to him that ſhall 
i 7, 8: [29 | = 
His bees alſo in divers other caſes are ſpecially limited by act of 
parliament; and it ſeemeth to be one of the deſiderata in the 
juſtices law, that the clerk of the peace his fees are not aſcertained 
in all inftances, even as thoſe of the other clerks to juſtices of the 
peace by the ſtatute of the 26 C. 2. c. 14. And withal it might 
be requiſite to inſert in the table to be agreed on for that purpole, 
by whom the ſame fhall be paid in the ſeveral inſtances reſpec- 
tively, and what ſhall be the courſe of recovering the ſame on 
non · payment. 5.2. A . 
12. If any clerk of the peace ſhall miſdemean himſelf in the May 2 
execution of his office, and thereupon a complaint and charge in * ont 
writing of ſuch miſdemeanor ſhall be exhibited againſt him, to 
the juſtices in ſeſſions, the ſaid juſtices may, on examination and 
due proof thereof openly in the ſaid ſeſſions, ſuſpend or diſcharge 
him from the ſaid office; and in ſuch cafe, the cos rotulorum 
ſhall appoint another able and ſufficient perſon, reſiding in the 
faid county or diviſion, to be clerk of the peace. And in caſe of 
refuſal or neglect to make ſuch appointment, before the next gene- 


ourt ral quarter ſeſſions, the juſtices in ſeſſions may appoint one. 1 V. 
one 6 21. 6. | 


His duty in other matters is interſperſed where it falls in amongſt 
the other titles of this book. 
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were Clipping money. See Coin. 


P 2 2. And 


on Clockmaking. See Servants. | 
con WF Cloth and clothiers. Sce Glooiten manu- ll. 
— 7 +. e, | 
do. WF Coaches and chairs. See Exciſe and Þack- 1 
er. nep coaches. | if 
0 = — —»„— { 
eble MB = 55 I | „ 1 
Ce Coals aud Coalpits. | 
, « I. DV the 10 C. 2. 4 32. (which by 24 C. 2. c. 57. is con- Setting on fire, | 
9988 8 tinued to Sep. 1. 1757, Cc.) If any perſon fhall wil- {| 
D = fully and maliciouſly ſer on fire any mine, pit, or delph of coal 1 
fee 4 cannel coal; he ſhall be guilty of felony without benefit of mh 
Allo . 
| 
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Coals and Coalpits. 


Drowning. 2. And by 13G. 2. c. 21. If any perfon ſhall divert or con- 


| | vey any water into any coal work, with deſign to deſtroy or da- elſe 
= mage the ſame ; he ſhall pay to the party grieved treble damages thel 
| with coſts. are 


; Meaſure, price 3- There are many. regulations by ſeveral ſtatutes, concerning 
naaa duty an the weights, meaſures, and prices of coals, eſpecially in and about 
| coals, London, and alſo concerning the duties thereupon, which not being 
of general concern, I ſhall but juſt mention the ſtatutes, referring 


| a 
| thereunto thoſe who are more particularly concerned. x 
[ Statutes concerning the meaſures and prices of coals, and re- 9 
| gulating the coal trade in general, are, . 
9 H. 5. c. 10. 3 G. 2. c. 26. 0. 
i. 16& 17C. 2. c. 2. 14. 2. c. 30 
30 C. 2. c. 8. 116. 2 b. 16. vl 
6& 7 V. c. 10. „ + ene 
9 An. c. 28. 19 G. 2. e 36. bu 
. e. 17. 23 TC... „ ce 
c Statutes concerning the duties on coal; 
e. 5. 9 An. c. 23. f. go. col 
68 7W. c. 18. „ *.0 pe 
CEE 13... ' * By 
it. 21. 8 1 
8 An. c. 4. „ee. e re: 
9 Au. c. 6. A | _— | E- £0 
| f | tre 
Cocoa nuts. See Exciſe. BY 
Coffee, See Exciſe. | ni 
5 2 co 
| ; 5 1 
1 4 | 1 
1 : Coin. _ 
{ : | FE » | | of 
| For matters common to this with other trea- c 
| tons, ſee title Treaſon. a 
OStinal of the 1. 07 N, in French, ſignifieth | a corner, and from thence | : 
».ord, hath its name (according to Lord Cote); becauſe in an- t 
cient time money was ſquare with corners, as it is in ſome coun- F 
tries at this day. 1 Inf. 207. — gens | 5 h 
Others derive this word, which in the old French is written þ 
evign; as alſo the Italian cunio, and the Spaniſh cuno, from the 6 


Greek word xo, communis; becauſe money is the common mean 
or inſtrument of traffick. | 
But theſe derivations are too artificial. The word doth pro- : 
perly ſignify a wedge, as the Latin cuncus; and hath a verb be- | 6 
longing to it in the ſeveral languages: and is tranſlated to lawful g 
money; either from the form of a wedge ingot or lingot (Iin- f 
gretta) in which bullion was tranſported from all antiquity ; 0 
| 1 | elie 


[3 Ll . 


| the value impoſed by ſuch proclamation. 1 H. H. 192. 


thereof, or the coin of this realm allowed to be current at the time 


or coarſe ſilver, of a fit ſize and figure to be coined into counter- 


Coin. _ = 

elle from the inſtrument, a wedge or chiſſel, with which in trade, 
theſe lingots were occafionally cut to the weight required, as they 
are at this day in the Eaft Indies, with ſheers. 
2. The legitimation of money, and the giving it it's denomi- value of coin. 
nated value, is one ſpecial part of the king's prerogative. 1 H. H. 
188. : , 

3. And the king may by his proclamation legitimate foreign Legitimating fo- 
coin, and make it current money of this kingdom, according to reign coin. 


\ 


And therefore both Exgliſb money, coined by the king's autho- 
rity, and foreign coin made current by proclamation, are within 
the denomination of lawful money of England. I Inft. 207. 0 

4. Bat only gold or filver coin, and not braſs or copper, are Copper coin. 
within this denomination. 1 Haav. 42. | | 

And no perſon can be inforced to take in payment any money 
but of lawful metal, that is, of filver or gold. 2 Inf. 577. Ex- 
cept for ſums under fix pence. 1 H. H. 195. et 

5. By che ſtatute of 25 Fd. 3. fl. 5. c. 2. it is made treaſon to counterfeiting 
counterfeit the coin of this realm: That is to ſay, whether the the coin of this 
perſon utter it or not. 3 Ia. 16. 1 Haw. 42- | realm. 

6. And if any perſon ſhall falſly forge and counterfeit any ſuch counterfeiting 
kind of coin of gold or filver, as is not the proper coin of this foreign current 
realm, and- ſhall be current therein by the king's conſent; he, his coin. 
counſellors, procurers, aiders and abettors, ſhall be guilty of high 

treaſon. 1 Mar. SC. 2. c. 6. | 33 | 

7. By the 5 El. c. 11. Clipping, waſhing, rounding, or filing, Clipping, waſh- 
for lucre or gain, any the proper coin of this realm or the domi- ing, filing. 
nions thereof, or of any other realm current within this realm by 
proclamation, ſhall be adjudged treaſon in the offenders, their 
counſellors, conſenters, and aiders. 

8. And by the 18 EI. c. 1. If any perſon ſhall, for lucre or Tmpairing, dimi- 
gain, by any art, ways, or means, impair, diminiſh, falſify, ſcale, niſhing, falfi- 
or lighten the proper coin of this realm, or any the dominions fing. 


of the offence committed, by the king's proclamation ; he, his 
counſellors, conſenters, and aiders ſhall be guilty of treaſon. 5 
9. And if any perſon (not employed in the mint) ſhall mark on x... 
the edges any the current coin of this kingdom ; or, if any per- 
lon whatſoever ſhall mark on the edges any of the diminiſhed coin 
of this kingdom, or any counterfeit coin reſembling the coin of 
this kingdom, with letters or grainings, or other marks or figures 
lie unto thoſe on the edges of money coined in the mint; he, 
his counſellors, procurers, aiders, and abettors ſhall be guilty of 
high treaſon. 8 9 I. c. 26. / 3. Proſecution to be in fix 
months, 1 An. ft. 1. c. 9. | : | 5 
10. Alſo, if any perſon ſhall colour, gild, or caſe over with Colouring. 
gold or filver, or with any waſh or materials producing the colour 
of gold or ſilver, any coin reſembling any the current coin of this 
kingdom, or any round blanks of baſe metal, or of coarſe gold 


feit milled money; reſembling any the gold or ſilver coin of this 
kingdom; or if any perſon ſhall gild over any ſilver blanks of a fit 
F 3 ſize 


214 | Coin. 
| ſire and figure to be coined into pieces reſembling the current gold 
coin of this kingdom ; he, his counſellors, procurers, aiders, and 
| abettors ſhall be guilty of high treaſon. 8& g V. c. 26. , 4. 
Profecution to be in three months. / g. 
| And by the 15& 16G. 2. . 28. If any perſon ſhall wah, 
=_ Aaaild, or colour any lawful or counterfeit filver coin called a ſnil- 
| ling or ſixpence, or add to or alter the impreſſion, or any part 
thereof, on either ſide, with intent to make ſuch ſhilling or fix. 
pence reſemble a guinea or half guinea ; or ſhall any way alter or 
colour halfpenies or farthings, with intent to make them reſenible 
a ſhilling or ſixpence; he, his counſellors, aiders, and abettors 
ſhall be guilty of high treaſon. Proſecution to be in ſix months, 
Counterfeiting 11. Lord Hale, ſpeaking of copper ialtpence and farthings, 
halfpence and makes it a quæry, whether the counterfeiting of them be not trea- 
* ſon within the ſtatute of 25 Ed. 3. but inclives to the negative. 
— 211, 212, 
And with this agrees the ſenſe of the legiſlature, in the flatute 
of 15 & 16G. 2. c. 28. which reciting that whereas he coun- 
terfeiting of the copper coin of this kingdom is only a wiſde- 
meanor, and the puniſhment often very ſmall, therefore en.Gteth, 
that if any perſon ſhall coin or counterfeit braſs or copper half- 
pence or farthings; he, his counſellors, aiders, and abettors, ſhall 


haviour for two years more. / 6. | 
Nevertheleſs, experience aſſureth that this penalty is ſtill far too 
ſmall; for ſince the making of this act, counterfeit hal pence have 
abounded even more than they did before, to the gre-t Jury of 
trace, and vexation of the people: inſomuch that 1 have koown 
in a common country church a dozen or fourteen bad halfpence, 
good for nothing, collected upon a common charity brief; which, 
at the ſame rate throughout the kingdom, is 250 / loſs to the pe- 
titioners. Nay even the act itſelf may poſſibly have tended to de- 


(which before was in ſome ſort doubtful to them) that the crime 13 

not treaſon nor felony. 
Counterfeiting 12. If any perſon ſhall falſly forge or counterfeit any ſuch kind 
coin got current» of coin of gold or ſilver, as is not the proper coin of this realm, 
nor permitted to be current within this realm ; he, his procurers, 


3. | 
Bringing in falſe 13. If any perſon ſhall bring falſe money into the realm, coun- 
money. terfeit to the money of England, knowing the ſame o be fa e, to 


merchandiſe or make paymept, in deceit of the king and his peo- 
ple; he ſhall be guilty of high treaſon. 25 Ed. 3. , 5. c 2. 
Alſo, if any perſon ſhall bring from the parts beyond the ſea, 
any forged and counterfeit money like to the gold or filver coin of 
foreign realms, current in payment within this realm by the king's 
ſuTerance and conſent, knowing the ſame to be falſe and counter- 
feit, to the intent to utter or make payment of the ſame withm this 
realm, by merchandizing or otherwiſe ; he, his counſellors, pro- 
|  Curers, aiders, and abettors ſhall be guiky of high treaſon. 
. 11. 2. | a 
| ote z 


ſuffer two years impriſonment, and find ſureties for their good be- 


feat its own good defign; for hereby the offenders are aſſured 


aiders, and abettors ſhall be guilty of miſpriſion of high treaſon. 


Coin. 


Note; This muſt be brought from a foreign nation, and not 
tom Ireland, or other place ſubject to the crown of England; be- 
cauſe the counterfeiting there, is puniſhable by the laws of aur 
king, as much as in England. 1 Haaw. 43. | 


2I5 


14. If any preſs for coinage, ſhall be found in the cuſtody of Coining preſs 
any perſon (other than the officers of the mint), it ſhall be ſeized and tools. 


for the king's uſe ; and every perſon in whoſe cuſtody ſuch preſs 
ſhall be found, ſhall forfeit 500 J. half to the king, and half to 
the informer. . 7& 8 W. c. 19. J 4. | 

And by 8& g V. c. 26. No perſon, unleſs employed in the 
mint, ſhall knowingly make or mend, or begin or proceed to 
make or mend, or aſſiſt in the making or mending of any 
puncheon, counter-puncheon, matrix, ſtamp, dye, pattern, or 
mould, of ſteel, iron, filver, or other metal, or of ſpaud, or fine 
founders earth, or ſand, or of any other materials whatſoever, in 
or upon which there ſhall be, or be made or impreſſed, or which 
will make or impreſs the figure, ſtamp, or reſemblance of both or 
either of the ſides or flats of any gold or ſilver coin, current 
within this kingdom ; nor ſhall knowingly make or mend, or be- 
in or proceed to make or mend, or aſſiſt in the making or mend- 
ing of any edger or edging tool, inſtrument, or engine, not of 
common uſe in any trade, but contrived for making .of money 
round the edges with letters, grainings, or other marks or figures 
reſembling thoſe on the edges of money coined in the mint; nor 
any preſs for coinage ; nor any cutting engine for cutting round 
blanks by force of a ſcrew, out of flatted bars of gold, filver, or. 
other metal ; nor ſhall knowingly buy or ſell, hide or conceal, or 
without lawful authority or ſufficient excuſe for that purpoſe, 
knowingly have in his houſe, cuſtody, or poſſeſſion, any ſuch 
puncheon, counter-puncheon, matrix, ſtamp, dye, edger, cutting 
engine, or other tool or inſtrument before mentioned ; on pain 
that ſuch perſon, his counſellors, procurers, aiders, and abettors, 
ſhall be guilty of high treaſon. /. 1. Proſecution to be in fix 
months. 14. #1. ea: 2: | 

And if any perſon ſhall, without lawful authority, knowingly 
convey, or aſſiſt in conveying out of the mint, any puncheon, 
counter-puncheon, matrix, dye, ſtamp, edger, preſs, or other 
tool, engine, or inſtrument uſed for or about the coining of mo- 
nies there, or any uſeful part of ſuch tool or inſtrument ; he, his 
counſellors, procurers, aiders, or abettors, ſhall be guilty of high 


4.9. | 

And if any puncheon, dye, ſtamp, edger, cutting engine, 
prels, flaſk, or other tool, initrument, or engine, uſed or deſigned 
for coining or counterfeiting gold or ſilver monies, or any part of 


ſuch tool or engine, ſhall be hid or conccaled in any place, or 


found in the houſe, cuſtody, or poſſeflion of any perſon not em- 
ployed in the mint, nor having the ſame by ſome lawful autho- 
rity; any perſon whatſoever diſcovering the ſame, may and ſhall 
leise the ſame, and carry them forthwith to ſome jultice of the 
peace to be by him ſecured, to be produced in evidence againſt 
any perſon who ſhall be proſecuted for any ſuch offence. And 


P 4 after 


treaſon. 8& g V. c. 25. , 2. Proſecution to be in 3 months, 
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after they have been produced in evidence, they ſhall forthwith by 


order of the court (or by order and in the prefence of a juſtice of 
the peace, if there hath been no trial) be totally defaced and de. 
— Yo. é : 7: „ 
15. For the better preventing the clipping, diminiſhing, or 
impairing the current coin, if any perſon ſhall buy or ſell, and 
knowingly have in his cuſtody or poſſeſſion, any clippings or filing 
of the current coin of this kingdom; he ſhall forfeit the ſame, and 
alſo 500 J. half to the king, and half to the informer ; and ſhall be 
branded in the right cheek with the letter R; and be impriſoned 
till the payment of the 500/. 6&7W. c. 17. 4. 

16. And if any ſhall caſt ingots or bars of ſilver, in imitation 
of Spaniſb bars or ingots, or ſtamp them in likeneſs of the 7 
ſtamp, he ſhall forfeit the ſame, and alſo 500 J. half to the king, 
and half to the informer. 6& 7 V. c. 17. , 2. TENTS 
filver, ſhall buy or fell any bullion or molten filver, he ſhall be 
impriſoned fix months. /. 7. 

And two juſtices may ſearch (and with the help of a conftable 
may break open houſes, trunks, or boxes, to ſearch) for bullion 
ſuſpected to be concealed ; and if found, they ſhall ſe ze the ſame, 
and the perſon in whoſe poſſeſſion it ſhall be found, and if ſuch 
perſon ſhall not prove by the oath of himſelf, or of a cr:dible 
witneſs, that it is lawful filver, and was not current coin, nor 
clippings thereof, he ſhall be committed; and if on his trial he 
ſhall not prove the ſame by one witneſs, he ſhall be impriſoned fix 
months. / 8. 

And no perſon ſhall ſhip any molten filver or bullion, without 
certificate from the court of the lord mayor and aldermen of 
London, and oath made before them by the owner and two wit- 
neſſes, that it is foreign bullion, and that no part of it was the 
coin of this realm, or clippings thereof, nor plate wrought within 
this kingdom ; on pain of forfeiting the ſame, half to the king, 
and half co him who ſhall ſue. And the maſter or captain of 2 
ſhip permitting the ſame, ſhall forfeit 200 /. to him who ſhall ſue; 
and if it is a king's ſhip, he ſhall alſo forfeit his employment. 
Alſo any officer of the cuſtoms offending herein, ſhall fortcit 2000. 
and his ofice. And in caſe of ſeizure of ſuch bullion, or action 
brought for the forfeitures, the proof ſhall lie upon the owner; 
and for want of proof, it ſhall be forfeited. 7 8 ,. c. 19. 


J. 8, 9. 


And if any bullion is entred to be exported, other than in the 
name of the true owner, it ſhall be forfeited, half to the king, 
and half to him who ſhall ſeize or diſcover the ſame. 6 & 7 . 
6. 17. J 14. | 

17. And whereas ſeveral mixtures of metals have been in- 
vented in imitation of gold and ſilver, and blanched copper is 
principally made uſe of in imitation of filver, and ſeldom, if 
ever, for any honeſt or good purpoſe, it is enacted, that if any 
perſon ſhall blanch copper for ſale, or mix blanched copper with 
ſilver, or knowingly buy or ſell or offer to ſale blanched copper 
alone, or mixed with ſilver; or ſhall knowingly and ä 

EEE. uy 


And if any broker, not being a trading goldſmith or refiner of 
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buy or ſell or offer to ſale any malleable compoſition or mixture of 


of | metals or minerals, which ſhall be heavier than filver, and look, 
de. and touch, and wear like ſtandard gold, but be manifeſtly worſe 
| than ſtandard ; he ſhall be guilty of felony, and ſhall ſuffer death 
or zs in caſe of felony. Proſecution to be in three months. 8 & g V. 
and 1 26. 1 6, 9. | . | | | a 
vgs 18. If. any perſon ſhall take, receive, pay, or put off any Paying coin un- 
and counterfeit milled money, or any milled money whatſoever unlaw- der value. 
be fully diminiſhed, and not cut in pieces, at or for a lower rate or 
ned value, than the ſame by its denomination doth or ſhall import, or 
was coined or -ounterfeited for; he ſhall be guilty of felony, and 
ion ſuffer death as in caſe of felony. Proſecution to be in three months. 
1100 889 M. c. 26. , 6, 9. | | 
ng, | 19. If one perſon counterfeits, and by agreement before that y:tering falſe 
24 counterfeiting, another perſon is to take off and vent the counter- money, 
r of | feit money, ſuch other is an aider and abettor, and conſequently a 
be | principal traytor (for in high treaſon there are no acceſſaries). 
I. H. 214. | | 
ble | Tf one ba counterfeit, and another (knowing that he did ſo) 
ion puts it off, but without any ſuch previous agreement; ſuch other 
ne, | perſon ſeems to be all one with a receiver of him, becauſe he 
ch maintaifls him. 1 H H. 214. 
ble If one perſon counterfeit, and another perſon know that he did 
nor ſo, and doch neither receive, maintain, or abet him, but conceals. 
he his knowledge; this is miſpriſion of treaſon. 1 H. H. 214. 
fix | But, formerly, where it did not appear, that the utterer of 
counterfeit money knew who counterfeited it, but barely uttered 
out it for his own benefit, altho' he knew it was counterfeit, vet it 
* was only a cheat and miſdemeanor, puniſhable by ſine and impti- 
it ſonment (contrary to the opinion in Sraniferd and Dalton); but 
the | now, by the ſtatute of 15 G. 2. c. 28. it is enacted, that whereas 
hin the uttering falſe money is a crime frequently committed all over 
ng, | the kingdom, and the offenders are not deterred, becauſe it is 
f 2 only a miſdemeanor, and the puniſhment generally ſmall, tho? 
le; there is reaſon to believe that the utterers are often the coiners, or 
nt, in confederacy with them; therefore, if any perſon ſhall tender 
01. in payment any counterfeit coin, knowing it to be fo, he ſhall for 
jon the firit offence ſuffer ſix months impriſonment, and find ſureties 
er; for his good behaviour for fix months longer; for the ſecond of- 
19. fence, {hail ſuffer two years impriſonment, and find ſureties for 
two years more; and for the third offence, ſhall be guilty of fe- 
the lony without benefit of clergy. /. 2. | 
Ng, | And if any perſon ſhall tender in payment any counterfeit mo- 
. ney (knowing it to be ſo), and ſhall either the ſame day, or within 
5 ten days after, knowingly tender other falſe money in payment, 
in- or at the time of ſuch tendering have more in his cuſtody ; he ſhall 
is | for the firlt offence ſuffer a year's impriſonment, and find ſureties 
if | for his good behaviour for two years more; and for the ſecond of- 
my fence, thall be guilty of felony without benefit of clergy. /, z. 
1th Perſons guilty of the ſaid crimes ſhall be tried and convicted in 
per ſuch manner as is uſed-againſt offenders for counterfeiting the coin: 
fy | and the clerk of aſſize, or clerk of the peace, where the firſt con- 


5 viction 
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viction was had, ſhall certify the ſame by a tranſcript in few 
: words, containing the tenor of ſuch conviction (for which he ſhall 
have 25. 6d.) ; and ſuch certificate being produced in court, ſhalj 
be ſufficient proof of the former conviction. Proſecution to be 
in ſix months. /. 5, 9. 5 
Note; By this it ſhould ſeem, that the juſtices of the peace in 
ſeſſions have power to try ſuch offenders; otherwiſe this direction 
to the clerk of the peace to certify the conviction is impertinent; 
for he is not the proper perſon to certify what is done in another 
court, where he is not neceſſarily ſuppoſed to be preſent: albeit 
no power is given to the ſeſſions by any expreſs words in this ſtatute 
to hear and determine ſuch offences. 
ing falſe r 20. If falſe or. clipt money be found in a man's hands; if he 
ney in pofletion. be {uſpicious, he may be arreſted till he have found his warrant, 
3 . 8. Halen Pl. 21. 1 Haw. 43. | 
21. Any perſon to whom any filver money ſhall be tendred, 
| what to be done any piece whereof ſhall be diminiſhed, otherwiſe than by reaſon. 
| 1 able wearing, or that by the ſtamp, impreſſion, colour, or weight 
| thereof, be ſhall ſuſpect to be counterfeit, may cut, break, or de. 
face ſuch piece: and if any piece ſo cut, broken, or defaced {hall 
appear to be counterfeit, the perſon tendring the ſame ſhall bear 
the loſs thereof ; but if the ſame ſhall be of due weight, and ap- 
pear to be lawful money, the perſon that cut, broke, or defaced 
the ſame, ſhall receive the ſame at the rate it was coined for. And 
if any queſtion ariſe, whether the piece ſo cut be counterfeit, it 
ſhall be determined by the next juſtice of the peace, or chief na- 
giſtrate in a corporation. 9 1077. c. 21. 11. 

And if any counterfeit or unlawfully diminiſhed money ſhall be 
produced in any court of juſtice, either in evidence or otherwiſe, 
the judge ſhall cauſe it to be cut in pieces in open court, or in 
the preſence of a juſtice of the peace, and then to be delivered to 
or for the perſon to whom it belongs. 8& g . c. 26. J 5. 

Bail, 22. By the 3 Ed. 1. c. 15. Perſons taken for falſe money are 
not bailable by juſtices of the peace. 

But they muſt take the examinations and informations, and bind 


over the witneſſes to the proper court, and commit the perſons ac. 
culed. 1 H. H. 372. | 


Having falſe mo- 


Falſe money 


Evidence. 23. It is not neceſſary there ſhould be two witneſſes in caſes of 
counterfeiting the coin, as it is in other high treaſons ; but perſons 
may be convicted according to the courſe of the common law, by 
one witneis only. 1 H. H. 318, 328. 

Jedgment. 24. The judgment for high treaſon, relating to the coin, is, to 


be drawn to the place of execution, and there hanged by the ue 
till he be dead. 2 Ham. 444. 5 

But it is generally provided by the ſeveral ſtatutes, that this ſhall 
work no corruption of blood, nor loſs of dower. 

25. The aboveſaid offences relating to the coin, are excepted 

out of the general pardon, of the 20 G. 2. c. 52. 
2 26. Every perſon who ſhall apprehend any perſon who bath 
Reward for con- OTE 
Stine ac offn- counterfeited any of the current gold or ſilver] coin of this realm; 
der. or that for lucre or gain hath clipped, waſhed, filed, or any vi) 
diminiſhed the ſame; or hath altered ſajllings _ Rs 
| mak 


Excepted out of 
the general 
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| miniſh 
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27. 


In 


| tiplici 
| where 


alteri 
or gu 
| like | 


| make them reſemble guineas and half guineas, or halfpenies and 
| Grthings to make them look like ſhillings and fixpences ; or ſhall 
| bring or cauſe to be brought into this kingdom, any clipt, falſe, 
| or counterfeit coin; and proſecute ſuch perſon to conviction: 
| every ſuch perſon ſhall have a reward of 40 J. In order to which, 


conviction, and the county in which it was made, and that the 
| offender was taken and proſecuted by ſuch perſon ; and if any diſ- 


| The {aid certificate to be tendred to the ſheriff, who ſhall thereup- . 
| on pay the ſame without fee, within one month after ſuch tender 
and demand, on pain of forfeiting to the party double the ſum, 
| with treble coſts. The ſheriff to be repaid out of the treaſury. 
S&T WV, «17; . 6.2. 216 £9 


ung and convicting a counterfeiter of the copper money. 15 & 
6-166. 2.6.28: 2. 


dipping, coining, counterfeiting, waſhing, filing, or otherwiſe di 
| miniſhing the [gold or filver] coin of this realm, and afterwards 
| diſcover two or more perſons who have committed any of the ſaid 
| crimes, ſo as two or more be convicted; he ſhall have the king's 
| pardon, and if he is an apprentice, he ſhall be made a freeman. 
E609 7.5.19; 25 


| tiplicity of words, which is ſometimes ridiculed in our laws ; 
| more of the perſon or perſons. 


| altering ſixpences or ſhillings, to make them look like half guineas 
or guineas ; or altering farthings or halfpenies, to make them look 


| of the ſaid crimes, ſo as two be convicted; he ſhall have the 


ceeding 600 J. yearly, for the charges and expences of the officers ſecuting. 
| and others employed in the proſecution of offences in counterfeit- 
ing, ciminiſhing, or otherwile concerning the current coins of th's 

realm. 7 fy. c. 24. . 4. 15 C166. 2. c. 28. / 10. 


the judge ſhall give him under his hand, a certificate certifying the 


pute ſhall ariſe between ſeveral perſons apprehending and proſecu- 
ting, the judge ſhall in the certificate appoint the reward to be paid 
amongſt them. in ſuch proportion as he ſhall think reaſonable. 


In lize manner a reward of 10 ſhall be paid, for apprehend- 


27. If any perſon, being out of priſon, ſhall be guilty of dow ee 
forming. 


In this clauſe at large in the ſtatute, is an inſtance of that mul- 
where it is ſaid, vo or mare perſon or perſons, and again, two or 
Further ; It any perſon, being out of priſon, ſhall be guilty of 
like ſixpences or ſhillings; or of counterfeiting braſs or copper 


halfpenies or farthings ; or of uttering falſe money, ——— and 
afterwards diſcover two or more perſons who have committed any 


king's pardon. 15 & 16 C. 2. c. 28. / 8. | 
28. The commiſſioners of the treaſury may iſſue a ſum not ex- Charges of pro- 


Cominit- 


were any juſtices of the peace; and yet mittimus's are not of 50 
ancient date even as they. 1 H. H. 610. . 

But now, ſince the habeas corpus act, a commitment in writin 
ſeems more neceſſary than it was in former times; otherwiſe the 
priſoner may be admitted to bail upon that act, whatſoever his of. 
fence may have been. 


Perſons not bail- 1. There is no doubt, but that perſons apprehended ſor of- 
fences which are not bailable, and alſo all perſons who negled to 
offer bail for offences which are bailable, muſt be committed, 


able, or not 
finding bail. 


2 Haw. 116. 5 | 


| Perſons guiltyof 2. And it is ſaid, that whereſoever a juſtice is impowered by 


another, | 


i 15 | E properly 
Commitment. ſie in. 
| | | the juſtic 
Without war- Neiently there were more felons committed to gaol withou ** # 
rant. mittimus in writing, than were with it: ſuch were all the * But 
commitments by conſtables, watchmen, and private perſons arg. FA lex 

ing for felony, and bringing to the common gaol, long before there offences) 


king; an 
(CO2N17And 


delivered 


e When a ſtatute appoints impriſonment, but limits no time when, 1. All 
| It is to be underſtood that he ſhall be impriſoned preſently, Dal. 3 
c. 170. 2. Bu 

Concerning which I will ſet forth, | 

J. Who may be committed. [corretio 

IT. To what place. n 7 

TIT. The form of the commitment. ſeuſody, 

IV. Charges of the commitment. Lp 

V. That the gaoler ſhall receive the priſoner. bool in t 

VT. Shall certify the commitment. : 3 i 

VII. Commitment diſcharged. Dat. 

223 84 T. Who may de committed. == 


or if he 
rf cour 
Rices in 


contempt. any ſtatute to bind a perſon over, or to cauſe him to do a certain 
| thing, and ſuch perion being in his preſence ſhall refuſe to be 4 It 
bound, or to do ſuch thing, the juſtice may commit him to the - tel 
gaol, to remain there till he ſhall coniply. 2 Haav. 116. » wo 
Perſons charged 3. If a priſoner be brought before a juſtice, expreſly charged = 
with felony. wich felony vpon oath, the juſtice cannot diſcharge him, but mill Yo. 
bail or commit him. 2 H. H. 1217 ; " 5 | 
Perſons charged 4. But if he be charged with ſuſpicion only of felony, yet i I x 
on luſyicion. there be no felory at all proved to be committed, or if the f Bn. and 
charged as a felony be in truth no felony in point of law, the - 5 75 
ſtice may diſcharge him; as if a man be charged with felony for Bi ? 
ſtealing a parcel of the freehold, or for carrying away what vi ay 
delivered to him, and ſuch like, for which tho' there may be cauſe 


to bind him over as for a treſpaſs, the juſtice may diſcharge bin Pie 
as to felony, becauſe it is not felony. But if a man be Nen > 
ö h anothel, 
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zuother, tho' it be by miſad venture, or ſelf defence (which is not 
proper) felony), or in making an aſſault upon a miniſter of ju- 

W tice in execution of his office (which is not at all felony), yet 
the juſtice ought not to diſcharge him, for he muſt undergo his 
Iuial for it; and therefore he mult be committed, or at leaſt bailed. - 
2 H. H. 121. 


l the 5. But commitment by the juſtices of the peace almoſt in all Perfons not pay- 
mel. aas (except for the peace, good behaviour, felony, or higher ing their ane, 
there offences) is but to retain the party till he hath made fine to the 

of fo king; and therefore if he offer to pay it, or find ſureties by re- 


ſcognizance to pay it, he ought not to be committed, but to be 
delivered preſently. Dalt. c. 170, | 


IT. To what place. To what place: 


I. All felons ſhall be committed to the common gaol, and not To the gaol. 
elſewhere, 5 H. 4. c. 10. | 
2. But vagrants and other criminals, offenders, and perſons Houſe of cor- 
Icharged with ſmall offences, may for ſuch offences, or for want of rection. 
ſureties, be committed either to the common gaol, or houſe of 

coreclion, as the juſtices in their judgment ſhall think proper. 

0 6. c. 19. 6 | 

3. And they may commit other offenders to the ſtocks, or other Stocks. 
cuſtody, by particular ſtatutes. - : 

| 4. Generally, if a man commit felony in one county, and be Different county. 
reſted for the ſame in another county, he ſhall be committed to 

$020! in that county where he is taken. Dult. c. 170. 

Yet if he eſcapes, and is taken on freſh ſuit, in another county, 

the may be carried back to the county where he was firſt taken. 

Dalt. c. 170. | 

| Allo by the 24 C. 2. c. 55. If a perſon is apprehended, upon a 

warrant indorſed, in another county, for an offence not bailable, 

orif he ſhall not there find bail, he ſhall be carried back into the 

ji county, and be committed (or if bailable, bailed) by the ju- 

kices in ſach firſt county. | 


or ol. 
lect to 
mitted, 


red by II. Form of the commitment. | Form : 

certain | 

to he 1. It muſt be in writing, either in the name of the king, and In whoſe name. 
to the Only teſted by the perſon who makes it, or it may be made by 


ſuch perſon in his own name, exprefiing bis office, or authority, 


harged and muſt be directed to the gaoler, or keeper of the. pritou, 
— : Lw. 119. | 
\ Yet the mention of the name and authority of the juſtice, in 
yet if u dehinning of the mittimus, is not always neceſſary, for the 
te la eal and ſubſcription of the juſtice to the mittimus is ſufficient war- 
the . E to the gaoler; for it may be ſupplied by avermont, that it was 
ony for ve by the juſtice, 2 H. H. 122. 
hat ws 2. It ſhould contain the name and ſurname of the party com- The rat's 3 
e cauſe I ited, if known; if not known, thea it may be ſufficient to 


ge (elcribe the perſon by his age, ſtature, complexion, colour of 
illed b) 1 | 
mother, 


his 
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Conclukon, 


Seal. 


his hair, and the like, and to add that he refuſeth to tell his name 
charged upon oath. 
| Priſoner eſcape it is no offence at all; whereas if the mittimus col. 


- tained the cauſe, the eſcape were treaſon or felony, tho' he wer 


that the priſoner may be the more ſafely kept, the mittimus Ouyht 


until they be duly diſcharged according to Jaw, upon the return 


0 | 
Commitment. | 
. 

3. It is ſafe, but not neceſſary, to ſet forth, that the party j 

2 Haw. 120. | 
4. It ought to contain the cauſe, as for treaſon, or felony, c 
ſuſpicion thereof; otherwiſe if it contain no cauſe at all, if te 


not guilty of the offence; and therefore for the king's benefit, and 


to contain the cauſe. 2 I». 52. 

And hereupon it appeareth, that a warrant or mittimus to ar. 
ſwer to ſuch things as ſhall be objected againſt him, is utterly 
againſt law. 2 Inf. 591. 5 

Alſo, it ought to contain the certainty of the cauſe; and ther. 
fore if it be for felony, it ought not to be generally for felony, 
but it muſt contain the ſpecial nature of the felony briefly, as for 
felony for the death of ſuch an one, or for burglary in breaking th 
houſe of ſuch an one; and the reaſon is, becauſe it may appear to 
the judges of the king's bench, upon an habeas corpus, whether it 
be felony or not. 2 H. H. 122. 

But the want hereof ſeems not to make the commitment abo. 
lately void, ſo as to ſubje& the gaoler to a falſe impriſonment; 
but it lies in averment to excuſe the gaoler or officer, that the ma: 
ter was for felony. 1 H. H. 584. | 

5. It muſt have an apt concluſion; as if it is for felony, to ce. 
tain him till he be thence delivered by law, or by order of lay, 
or by due courſe of law. 2 Haw. 120. 2 H. H. 123. 

But if the concluſion be irregular, it doth not ſeem to make the 
warrant void, but the law will reje& that which is ſurpluſage, and 
the reſt ſhall ſtand ; ſo that if the matter appear to be ſuch, for 
which he is to remain in cuſtody, or be bailed, he ſhall be bailed 
or committed as the caſe requires, and not diſch.rged, but the 
wrong concluſion ſhall be rejected. 1 H. N. 584. | 

It is alſo to be obſerved, that a commitment grounded on an 
act of parliament, ought to be conformable to the method pre- 
ſcribed by it. As where the overſeers were committed for ref. 
ſing to account, and the warrant concluded in the common form, 


of an habeas corpus the court held the commitment void, becauſe 
the warrant ought to have concluded, there to remain until be 
ſhall account, as the 43 El. c. 2. doth appoint. And a difference 
is, where a man is committed as a criminal, and where only for 
contumacy ; in the firſt caſe, the commitment muſt be, until dil 
charged according to law; but in the latter, until he comph. 
2 Haw. Not. 33. | ? 
Where a ſtatute appoints impriſonment, but limits no time hon 
Jong, in ſuch caſe the priſoner muſt remain at the diſcretion of the 
court. Dalt. c. 170. | | ; 
6. It muſt be under ſeal; and without this, the commitment l 
unlawful, the gaoler is liable to a falſe impriſonment, and the ys 
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ful eſcape by the gaoler, or breach of priſon by the felon, makes 


no felony, 1 H. H. 583. | | 
But this muſt not be intended of a commitment by the ſeſſions, 
or other court of record; for there the record it ſelf, or the me- 


morial thereof, which may at any time be entred of record, are a 


ſufficient warrant, without any warrant under ſeal. 1 H. H. 584. 


7. It ſhould alſo ſet forth the place at which it is made. 2 Haw. Place. 


% | 
4 It muſt alſo have a certain date, of the year and day, Time, 


H. H. 123. 8 


IV. Charges of the commitment. 


By the $ Fc 6. 101 Every perſon who ſhall be committed to the Charges, 


common or uſual gaol, within any county or liberty, by any ju- 
ſtice of the peace, for any offence or miſdemeanor, the ſaid per- 
ſon ſo to be committed, having means or ability therennto, ſhall 


bear his own reaſonable charges for ſo conveying: or ſending him 


to the ſaid gaol, and the charges alſo of ſuch as ſhall be appointed 
to guard him to ſuch gaol, and ſhall ſo guard him thither : And if 


| any ſuch perſon ſo to be committed, ſhall refuſe at the time of 
| his commitment and ſending to the ſaid gaol, to defray the ſaid 


charges, or ſhall not then pay or bear the ſame; then ſuch juſtice 
ſhall by writing under his hand and ſeal, give warrant to the con- 
ſable of the hundred, or conitable of the townſhip where ſuch 
perſon ſhall be dwelling and inhabit, or from whence he ſhall be 
committed, or where he ſhall have any goods within the county 
or liberty, to ſell ſuch and ſo much of the goods and chattets of 
the faid perſon fo to be committed, as by the diſcretion of the 
faid juſtice ſhall ſatisfy and pay the charges of ſuch his conveying 
and ſending to the ſaid gaol, the appraiſement to be made by four 
of the honeſt inhabitants of the pariſh where ſuch goods ſhall be ; 
the overplus to be delivered to the party. 

And by the ſtatute of the 27 G. 2. c. 3. When any perſon, 
not having goods or money in the county where he is taken, ſuf. 
ficient to bear the charges of himſelf and of thoſe who convey 
him, is committed to gaol, or to the houſe of correction, by 
warrant from a juſtice, then on application by the conſtable or 


other officer who conveyed him, to any juſtice for ſuch county or 
| Place, [ſuch juſtice] ſhall upon oath examine into and aſcertain the 


reaſonable expences, and ſhall without fee by his warrant order 
the treaſurer to pay the ſame. But in Midilliſæ, the ſame ſhall 
be paid by the overſeers of the poor of the pariſh where the per- 
lon was apprehended. | 
Note; By the habeas corpus act, the charges of conveying an 
offender is limited not to exceed 12 4. a mile; which may be an 
argument for allowing as much in this caſe, eſpecially as ſecurity 
5 to be given before à man is removed on that act by habeas cor- 
lun, that he ſhall not eſcape by the way, which renders guards in 
that caſe not ſo neceſſary. | | 
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Gaoler reſuſing 


do receive. 


Commitment to 
de certified, 


Commitment 
diſchar ged. 


Commitment. 
V. Gaoler ſhall receive the priſoner. 


If the gaoler ſhall refuſe to receive a felon, or take any thi 
for receiving him, he ſhall be puniſhed for the ſame, by the ju. 
ſtices of gaol delivery. 4 Ed. 3. c. 10. Dalt. c. 170. | 
But if a man be committed for felony, and the gaoler will not 
receive him, the conſtable muſt bring him back to the town where 


he was taken; and that town ſhall be charged with the keeping 


of him, until the next gaol delivery: Or the perſon that arreſted 
him, may in ſuch caſe keep the priſoner in his own houſe, as it 
ſeemeth. Dalt. c. 170. 1 8 

But in other caſes it ſeems, that regularly no one can juſtify the 
detaining a priſoner in cuſtody out of the common gaol, unle 
there be ſome particular reaſon for ſo doing; as if the party be ſo 
dangerouſly ſick, that it would apparently hazard his life to ſend 
him to the gaol, or there be evident danger of a reſcous from re- 
bels, or the like. 2 Haw. 118. 


VI. The gaoler ball certify the commitment. 


By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall certify the com- 
mitments, to the next gaol delivery. 


JV. IL Commitment diſcharged. 


It ſeems that a perſon legally committed for a crime, certainly 
appearing to have been done by ſome one or other, cannot be law. 
fully diſcharged by any one but the king, till he be acquitted on 
his trial, or have an ignoramus found by the grand jury, or none 
to proſecute him on a proclamation for that purpoſe by the juſtices 
of gaol delivery. But if a perſon be committed on a bare ſuſpi- 
cion, without an indictment, for a ſuppoſed crime, where after- 
wards it appears that there was none, as for the murder of a per- 
ſon thought to be dead, who afterwards is found to. be alive; it 


hath been holden, that he may be ſafely diſmiſſed without any far- - 


ther proceeding, for that he who ſuffers him to eſcape is properly 
puniſhable only as an acceſſary to his ſuppoſed offence; and it b 
impoſſible that there ſhould be an acceſſary, where there can be 
no principal; and it would be hard to puniſh one for a contempt, 
in diſregarding a commitment founded on a ſuſpicion, appearing 
in ſo unconteſted a manner to be groundleſs. 2 Haw. 121. 


Mittimus for felony. 


Weſtmorland. G I R John Pennington, baronet, one of tht ju. 
| | 8 ftices of our lord the king, affigned to keep the 
peace in the ſuid county, and alſo to hear and determine dravr 
felomes, treſpaſſes, and other miſdemeanors in the ſaid courty con 
mitted; To the herper of the gac! of cur ſ:id lord the king af 
- - in the faid county, or to his d puty here, ond to each 0 
them, grecting. „ bereas A- O. {ate of in ihe ſaid county, 
| labourer, 
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labourer, hath been arreſted by the conſtable of in tha ſaid 
county, for ſuſpicion of a felony by him, as it is ſaid, committed, 
1 flealing a black mare, of the value of 408. the property of A. P. 
of ——— in the ſaid county, yeoman: Therefore on the behalf 
of our ſaid lord the king, I command you and each of you, that you 
| or one of you receive the ſaid A. O. into your cuſtody in the ſaid 
| gaol, there to remain till be be delivered from your cuſtody by the 
law and cuſtom of England. Given under my band and ſeal at 
n the ſaid county, the day of i the 
hear of the reign of our ſaid lord — | 


Another. 


Weſtmotland. F P. eſquire, &c. To the keeper of the common 
| ® gaol at in the ſaid county, or to his 
deputy there: Theſe are in his mejeſty's name to charge and com- 
mand you, that you recezve into your faid gaol, the bedy of A. O. 
late ii the ſaid county, yeoman, taken by A. C. conſta- 
| Beof ii the ſaid county, and by him brought before me for 
ſuſpicion of felony, that is to ſay, for ſtealing And that 
you ſafely keep the ſaid A. O. in your ſaid gaol, until the next ge- 
aral gaol delivery for the ſaid. county [if he be not bailable ; or 
if bailable, then thus] antil he fall thence be delivered by due 
courſe of law, And hererf fail you not, &c. | 


Another. 


Weſtmorland. F P. efquire, &c. To the keeper of 1 ſend 
| ® you herewithal the bedy of A. O. late of — 
in the ſaid county, labourer, brought before me this preſent day, and 
charged with the felonious taking and carrying away forty ſheep, 
the property of ewhich alſo he hath confeſſed upon his exami - 
ration before me {by which he is not bailable] : Therefore theſe are 
on the behalf of our ſaid lord the king to command you, that imme- 
diately you receive the ſaid A. O. and him ſafely keep in your ſaid 
gaol, until that he be thence delivered by the due order of law. 
| Heruf fail you not, as you will anſiuer for your contempt at your 


peril, Given under my hand and ſeal at &c. 


ü Or thus, in the king's name. 
Weſtmorland. FN EORGE the fecond by the grace of god, of 


Great Britain, France, and Ireland, #:ing, de- 
fender of the faith, and fo forth: To the keeper of our gaol at 

— in our ſaid county of W. or to his deputy, greeting : 
Whereas A. O. late of — in cur ſaid county, yeoman, is ar- 
refed for * ſuſpicion of felony by him, 'as it is ſaid, committed, in 
| feloniouſly taking and carrying away of the value of - 
the property of ie therefore command you, and each of you, 
that you receive him the ſaid A. O. into your cuſtody in our ſaid 
gant, or that one of you do receive him, there to remain till he be 
4 vered from your cuſtody, according to the laae of our Kingdom of 
„„ N England. 
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England. Vitneſs J. P. e/quire, one of the juſtices aſigned io ge 
the peace in our ſaid county, and alſo to hear and determine dive 
felonies, treſpaſſes, and other miſdemeanors in our ſaid county cm- 
mitted, at in the ſaid county, the day —— 
in the year of our reign. | 


General warrant of commitment. 


Weſtmorland. I P. e/quire, one of the juſtices of our lord the hin, 

* affigned to keep the peace within the ſaid count, 
To the conſtable of in the ſaid county, and to the lerer 
of at in the ſaid county. 


name, forthwith to convey and deliver into the cuſtody of the ſaid 
terper of the ſaid the body of A. O. &c. And you the 
ſaid keeper are hereby required to receive the ſaid A. O. into pur 
cuſtody in the ſaid and him there ſafely to keep 8&c. Given 
under my hand and ſeal, the —— day of in the mon 
year of the reign of his ſai! majeſly king George the ſecond. 


Theſe are to command you the ſaid conſtable, in his majeſh'; | 


Common. (Nuſance by digging holes therein.) 
See highways. 


Common payer. 


| Timpugners of the 1. | ner of the form of worſhip in the church of England, 


book ot common 


aA eſtabliſhed by law, and contained in the book of common 


prayer; of the 39 articles; of the rites and ceremonies of the 
church ; and of epiſcopal government ; ſhall be excommunicated 
iþ/o fatto, and not reſtored but by the biſhop or archbiſhop on their 
repentance. Can. 5, 6, 7. | 

Miniſters oy 2. If any parſon, vicar, or other miniſter, that ought to uſe 
ee fl the common prayer, or to minifter the ſacraments, ſhall refuſe to 
aper. do the ſame, or (wilfully ſtanding in the ſame) ſhall uſe any other 


form, or ſhall ſpeak any thing in derogation of the ſame book or 


of any thing therein contained; he ſhall, on conviction, for the 
firſt offence forfeit to the king one year's profit of all his ſpiritual 
promotions, and be impriſoned for fix months; for the ſecond of- 
tence, ſhall be deprived of all his ſpiritual promotions, and be im- 
priſoned for a year; and for the third offence, ſhall be deprived 
of all his ſpiritual promotions, and be impriſoned during life. 
And if he has no ſpiritual promotion, he ſhall for the firſt offence 
be impriſoned for a year; and for the ſecond offence, during life. 

1 El. c. 2. ſ. 4—8. 
But this ſhall not reſtrain the ſpiritual court, from proceeding 
againſt cheſe offenders; and they may be deprived by the ſaid 
| 7 | court, 


court, 


| offence. 
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Confeſſion. 


court, according to the courſe of the ſpiritual law, for the firſt 


| offence. id. /. 16, 23. 1 Hae. . | | 
z. If any perſon whatſoever ſhall in plays, ſongs, or by other Any perſon de- 

| open words, ſpeak any thing in derogation of the ſame book, or praving the beok 
| any thing therein contained ; or ſhall by open fa& cauſe or procure of common 


any miniſter in any place to ſay common prayer openly, or to mi- 
niſter any ſacrament, in other form; or ſhall interrupt or let any 


| minſſter to ſav the ſaid common prayer; he ſhall (being indicted 


for the ſame at the next aſſizes) forfeit to the king for the firſt of- 
fence 100 marks, and for the ſecond 400 marks; (Which if not 
paid in © weeks after conviction, he ſhall ſuffer 6 months impriſon- 
ment for the firſt offence, and 12 months for the ſecond ;) and for 
the third offence ſhall forfeit all his goods and chattels, and be im- 


| priſoned during io it, 32, #3, 20. 
4. Where an incumbent refides upon his living, and keeps a cu- Reſident incum- 


rate, the incumbent himſelf (not having lawful impediment to be bent to read the 
| common prayer 
once a month, 


allowed by the biſhop) ſhall at leaſt once a month openly and pub- 


| lickly read the common prayer, and (if there be occaſion) admini- 
| fer the ſacraments, and other rites of the church; on pain of 5 J. 


to the poor, on conviction by confeſſion, or oath of two witneſſes, 


| before two jnſtices; and in default of payment in ten days, the 
| {ame to be levied by the churchwardens or overſeers by diftreis and 
| fale, by warrant of ſuch juſtices. 13 & 14 C. 2. c. 4. J. 7. 


Confeſſion. 


ONFESSION is twofold, either exfre/5, or implied. 

An expreſs confeſſion is, where a perſon directly confeſſes 
the crime with which he is charged; which is the higheſt convic- 
tion that can be. 2 Hav. 3 | 

But it is uſual for the court, eſpecially if it be out of clergy, to 
adviſe the party to plead and put himſelf upon. his trial, and not 
preſently to record his confeilion, but to admit him to plead. 


20.0. +3 


An implied confeſtion is, where a defendant in a caſe not capital, 
doth not directly own himſelf guilty, but in a manner admits it by 
rielding to the king's mercy, and defiring to ſubmit to a ſmall fine; 
which tubmiſſion tne court may accept of if they think fit, with- 
out putting him to a direct confeſſion. 2 Haw. 333. 

It ſeems chat the confeſſion of the defendant taken upon an exa- 
mination before juſtices of the peace, or in diſcourſe with private 
Pr.0ns, may be given in evidence againſt the party conteſting, 
but not againſt others. 2 Haw. 429. 

All thoſe who on their examination own themſelves guilty of a 
felony alledged againſt them, and are charged in their mitrimas 
wich the felony ſo confeſſed, ſeem to be excluded from bail ; for 


bail is only proper where it Rands indifferent whether the party be 


guilty or innocent. 2 Haw, 97.7 
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By the common 1+ 


law. 


By ſtatute. 


Conſpiracy. 
Conies. See Game, 
Conjuration, See Witchcraft, 


tion. 


Conſpiracv. 
J. What it is. 
I. How puniſbable. 


IJ. What it is. 


Y the common law there can be no doubt, but that al 

confederacies whatſoever, wrongfully to prejudice a third 
perſon, are highly criminal; as where divers perſons confederate 
together by indirect means to impoveriſh a third perſon, or falſy 
and maliciouſly to charge a man with being the reputed father of 
a baſtard child, or to maintain one another in any matter whether 
it be true or falſe. 1 Haw. 190. 

2. And conſpiracy by ſtatute is as follows : Conſpirators are they, 
that do confederate er bind themſelves by oath, covenant, or other 
alliance, that every of them ſhall aid and bear the other falſly and 
maliciouſly to indict, or cauſe to indift, or falſly to move or maintain 
pleas; and ſuch as retain men in the country, with liveries or fees to 
maintain their malicious enterpriſes ; and this extendeth as abell to 
the takers, as to the givers: And ſtewards and bailiffs of great 
lords, ewwho by their office or power, undertake to bear or maintain 
quarrels, pleas, or debatrs, that concern other parties than ſuch as 
touch the eftate of their lords or themſelves. 33 Ed. 1. ſt. 2. | 

From this definition of conſpirators, it ſeems clearly to follow, 
contrary to the opinion of Lord Coke, that not only thoſe who ac- 
tually cauſe an innocent man to be indicted, and alſo to be tried 
upon the indictment, whereupon he is lawfully acquitted, are pro- 


B 


perly conſpirators, but that thoſe alſo are guilty of this offence, 


who barely conſpire to indict a man falſly and maliciouſly, whether 
they do any act in proſecution of ſuch conſpiracy or not. 1 Haw. 
189. L. Raym. 1169. 

But an aclion will not lie for the conſpiracy, unleſs it be put in 
execution; for in ſuch caſe, the damage is the ground of the ac- 
L. Raym. 378. 

Alſo it plainly appears from the words of the ſtatute, that one 
perſon alone cannot be guilty of conſpiracy, within the purport of 
it; from whence it follows, that if all the defendants who are 
proſecuted for ſuch a conſpiracy be acquitted but one, the ac- 
quittal of the reſt, is the acquittal of that one alſo: And upon 
the ſame ground it hath been holden, that no ſach proſecution 15 
maintainable againſt a huſband and wife only, becauſe they are 
eſteemed but as one perſon in law. But it is certain, that an ac- 
tion on the caſe, in the nature of a conſpiracy, may be brought 


againſt one only: Alſo, it hath been refolved, that if ſuch an ac- 
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| Conſpiracy. 229 
tion be brought againſt ſeveral perſons, and all but one be acquit- 
ted, yet judgment may be given againſt that one only. 1 Han. 


| 192, 

"Allo in the caſe of K. againſt Kinner/lcy and Moore, T. 5 G. 
An information was brought, ſetting forth that the defendants, 
being evil diſpoſed perſons, in order to extort money from my 
| lord Sunderland, did conſpire together to charge my lord with en- 
| deavouring to commit ſodomy with the ſaid Moore. The defen- 
dant K:nner/lcy only appears, and pleads to iſſue, and is found 
| guilty. And now exception was taken in arreſt of judgment, that 
to every conipiiacy there muſt be two perſons at leaſt, whereas here 
ÿ only one brought in and found guilty, and the other poſſibly may 
be acquitted, But it was anſwered, that this is arguing from what 
bas not happened, and probably never will; for tho Moore mav 


* have an opportunity to acquit himſelf, and is not concluded by 
wh | the verdict as Kinnerſſæy is, yet as the matter now ſtands, Moore 
10 himſelf is found guilty, for the conſpiracy is found as it is laid, 
a 5 and therefore judgment may be given againſt one, before the trial 
1 of the other. And a caſe was quoted, where ſeveral were in- 
dited for a riot, avi#h many others, and two only were found 
4 | guity ; and it was objected, that there muſt be three to make a 
Wa riot; but upon the words, c,, many others, judgment was given 
A 2gamſt the defendants. And the court overruled the exception. 
5 And the defendant had ſentence. And in the Zafter term follow- 
10 ing, Moore alſo was convicted and had judgment. Str. 193. 
51 And, E. 18G. 2. K againſt Fliz. Niccols. She was indicted 
8 for conſpiring with Tho. Bygrave, unjuſtly to charge William 
3 Frantland with a robbery, and for that purpoſe going before a 
2 juice, where Pygrave ſwore it upon him. Niccols only came 
| in, and pleaded not guilty. And the jury found that ſhe- was 
3 | guilty, but that Bygrawe died before the indictment was preferred. 
i Exception was taken, that one alone cannot be guilty of a con- 
ed ſpiracy, and here is but one convicted. But the court overruled 
by this, on the authority of Kinner/ley's caſe, in which caſe there 
hs vas a poſſibility of contradictory verdias, which here cannot f 
* be. Str. 1227. i 1 
2 | : 
III. How puniſhed. | 
tin : | | | bt 
wy | 1. It is clear, that thoſe who are convicted of conſpiracy at On action. 
| the ſuit of the party, ſhall have judgment of fine and impriſon- [ 
_ ment, and to render the plaintiff his damages. 1 Haw. 193. 1 
© of . 2. Allo it is certain, that he who is convicted at the ſuit of the On indictment ' 
46: "ng, of a conſpiracy to accaſe another of a matter which may or information. } 
5 wach his life, fall have judgment that he ſhall loſe the freedom |. 
bud | 8 franchiſe of the law (whereby he is diſabled from being put | 
* — any Jury, or to be ſworn as a witneſs, or even to appear in 1 
wy * on in any of the king's courts), and alſo that his houſes, lands, | 
2 | INS ſhall be ſeized into the King's hands, and his houſes and 
oht wy r1pped and waſted, his trees rooted up, and his body im- 
5 priloned. And this is commonly called vilaincus judginent, and 
cog weden by the common law, and not by any ſtatute, and is ſaid 
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Antiquity of 


conſtables in 
general. 


Conſtable. 


generally in ſome books to be the proper judgment upon ex 
conviction of conſpiracy at the ſuit of the king, without any te. 
ſtriction to ſuch as endangered the life of the party; but this point 
doth not ſeem to be any where ſettled. 1 Haw. 193. 

In the caſe of Kinnerſiey and Moore above-mentioned, Ninnerſi 
was fined 500. a year's impriſonment, and to find ſureties for 
his good behaviour for 7 years. Moore was ſentenced to ſtand in 
the pillory, ſuffer a year's impriſonment, and to find ſureties for 
7 years. Str. 196. | ; 


—— — 4 


Conſtable. 


HE office of a conſtable, in executing of warrants, i; 

treated of under the titles Arreſt, aud Warrant; and in 
like manner the other particulars of his d ty may be found under 
the reſpective titles throughout the book; this title treating only 
of the office of a conſtable in general. 


J. Of the antiquity and original of conſtables. 

II. Who fhall be a conſtable. 

II. How choſen and fworn. | 

TV. His power as a conſervator of the peace. 

V. His duty as a ſubordinate officer to juſtices i 
the peace. | 

VT. His mdemnity and protection in his office. 

VII. Concerning the expences of his office. 

VII. Concerning his account and removal from hi 


office. 
I. Of the antiquity and original of conſtables. 


1. The ſundry names of high conſtables, or conſtables « 
lathes, rapes, wapentakes, hundreds, and franchiſes ; and the d- 
vers names alſo o+ petty conſtables, tythingmen, borſholders, bo- 
roheads, headborows, chief pledges, and ſuch other (if there be 
any) that bear office in towns, pariſhes, hamlets, tythings, 0 
borows, are all in effect but two, that is to ſay, conſtable and 
bor/polders. Lamb. Conſt. | 
The word conſtable hath afforded matter of much difquiſition i 
the learned. It is evidently a compound; but from what tw 
original words it hath ſprung, hath been variouſly corjefure 
Hiſtory traceth it from its arrival in Exgland, backwards throug| 
France, and Germany, and Greece, to the imperial ſeat at Conjiat- 
tinople in the days of Conſtantine the great. From whence W 
aſcend further ſtill towards the eaſt, where we find the word hs 
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_ Conſtable. 

or cine in Paleſtine, which ſignified in the times of the old teſta- 
ment a ſtability, ſtrength, or ſtay. Of which word there ſeem 
to be ſome traces in the mongrel name of Laocoon at Troy; and 
more eſpecially of this ſame Conſtantine, who was himſelf of 
oriental extraction, having ſprung from Dardania, a country of 
the upper Moeſia, and was ſaid by his flatterers to have been de- 
ſcended from Dardanus and the Trojans, And perhaps this ap- 
pellation of the emperor might give occaſion to the adopting of 
the word into the Roman language at that time. For it was then 
that the word count (the genuine offspring of ce or cine) firſt 
became a name of dignity, and from thence travelled weſtwards 
(with a little variation according to the genius of each language) 
throughout the provinces, Amongſt the Saxons, the word was 


haning or &yninge, from whence undoubtedly we received our Eng- 


lig word king. Again, the word ſole, flalle, Rafle, flable, by 
an eaſy tranſmutation of thoſe letters frequent in almoſt all lan- 
guages (and which ſeemeth the other conſtituent of the word con- 
fable) is likewiſe common to thoſe languages of the middle ages, 
and ſignifieth a ſtanding place, diviſion, or department, called by 
the Remans ſtatio; and all of them probably from the ſame origin 
with the Latin flo, and the ancient Gree# word raw. So that ac- 
cording to this etymology, the word canſiable will properly fignity 
the ſtability or ſtay of the place, or the ſtrong man of the divi- 
ſion. The German word is conneflafle; the French conneſtable ; 
the 1talian coneflabile ; the Spaniſh conde/table, from the word 
code which they uſe for court. All which ſeem to be compre- 
hended in the imperial denominations of the Conſtantine family, 
ſuch as Conflans, Conſtantius, Conſtantinus, Conſtantia, Conſtantina, 
Conflantianus, Conſtantinacius, and the like. | | | 
As touching bor/bolders (which is the other general name, and 
doth contain within it the meaning of tything-men, borowheads, 


| headborows, thirdborows, and chief pledges) that is made up of 
the Saxon borge, borrow, or borhoe, a pledge, and ealder, the elder, 


chief or head; and bor/healder in one word doth mean the chief 
or head of the ſureties or pledges. For the underſtanding where- 
of, it is to be remembred, that by the ancient laws of this realm 
(before the coming in of king William the conqueror) it was or- 
dained for the more ſure keeping of the peace, and for the better 
repreſſing of thieves and robbers, that all free born men ſhould 
calt themſelves into ſeveral companies, by ten in each company 
and that every of thoſe ten men of the company ſhould be ſurety 
and pledge for the forthcoming of his fellows: ſo that if any 
harm were done, by any of theſe ten, againſt the peace, then 
the reſt of the ten ſhould be amerced, it he of their company 
that did the harm ſhould fly, and were not forthcoming to anſwer 
to that wherewith he ſhould be charged. And for this cauſe, 
theſe companies are yet in ſome places of England called borocs, 
ot the ſaid word borge, borrow, or borhoe, ſignifying a pledge or 
tarety ; and in other places they are called hinge, becauſe they 
contain as hath been ſaid) the number of ten men with their fa- 
milies, And even as ten times ten do make an hundred, ſo be- 
cauſe it was then alſo appointed that ten of theſe companies 

. 24 mould 
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Conſtable. 


ſhould at certain times meet together for their matters of greater 
weight, therefore that general aſſembly, or court, vas and yet z 
called a hundred. Furthermore, it was then alſo ordained, that if 
any man were of ſo evil credit, that he could not get himſelf to 
be received into one of theſe tythings or boroes, then he ſhould 
be ſhut up in priſon, as a man unworthy to live at liberty, amongft 
men abroad. Now whereas every of theſe tythings or borocs did 
uſe to make choice of one man amongſt themſelves, to ſpeak and 
to do, in the name of them all; he was therefore in ſome places 


called the tythingman, in other places the boroes elder {whom we 


now call borſholder) in other places the borohead, or headborow, 
and in ſome other places the chief pledge, which laſt name doth 
plainly expound the other three that are next before it; for head 


or elder of the boroes, and chief of the pledges, are all one: 


and in ſome fhires, where every third borow hath a conſtable, 
there the officers of the other two are called thirdborows. Ard 
in theſe tythings, or boroes, ſundry goods orders were obſerved; 
and amongſt others, firlt, that every man of the age of 12 years 
ſhould be ſworn to the king: Then, that no man ſhall be ſuffered 
to dwell in any town or place, unleſs he were alſo received into 
ſome {ach ſuretiſhip and pledge as is aforeſaid : Thirdly, that if 
any of theſe pledges were impriſoned for his offence, then he 


| ovght not to be delivered without the aſſent of the reſt of his 


pledges: Again, that no man might remove out of one tything or 
boroe, to dwell in another, without lawful warrant in that be- 
half: Laſtly, that every of theſe pledges ſhould yearly be pre- 
ſented and brought forth by their chicf pledge, at a general al- 
ſembly for that purpoſe, which we yet in remembrance thereof 
do call the wiew of frankpledge, or the leet court. Land, 


1 


Some ſmall ſhadow of which antiquity we ſeera ſtill to retain 
in a common phraſe in drinking, when a man fays to another 
that he will pledge him; which is faid to have begun when the 
Danes lorded it in this land ; and the meaning was, to exhort the 
perſon to drink freely, for that the other would be ſurety to him 


that no one ſhould do him any bodily harm whilſt he was 


drinking. | 

Alſo we do till retain the word borrow as a verb in our language, 
ſignifying to take money upon pledge or ſurety. 

2. By the ſtatute of inchiſter, In every hundred and franchiſe 
tæauo conſſables fhall be chofen to make the cia of armour ; and 
they Gall preſent defaults of armour, and of ſuits of towns, and of 


highways, and ſuch as lodge flrangers in uplandiſb towns, for whom 


they will not anſwer. 13 Ed. 1. ſt. 2. c. 6. 
And from hence Lord Cole, and others, will have it, that high 


conſtables are no ancienter than this ſtatute : But Mr. Hawtirs 


(agreeably with Lambard, Dalton, and other authorities) ſays, 
that it ſeems to be the better opinion, that both conſtables of 
hundreds, which are commonly called high conſtables, and alſo 
conſtables of tythings, which are at this day commonly called 
petty conſtables, or tythingmen, were by the common law, 3 

8 | no 


Conſtable. 


not firſt ordained by the ſaid ſtatute of Vincheſter; for that ſtatute 
doch not ſay, that there ſhall be ſuch officers conſtituted, but 
early ſeems to ſuppoſe that there were ſuch before the making 
of it, 2 Ham. 61. 

In ſhort, the truth of the matter ſeems to be this: The far 
| oreateſt part of the buſineſs of high conſtables at this day, is not 

at all appropriated to them, as high conſtables ; but only as of- 
kcers to execute the precepts of the juſtices of the peace, which 
any other perſon may do as well as they. The original and pro- 
per authority of an high conſtable, as ſuch, ſeems to be the very 
{ame, and no other within his hundred, as that of the petty con- 
fable within his vill; and therein moſt probably, he is coeval 
with the petty conſtable. The other uſual branches of his office, 
ſach as the ſurveying of bridges, the iſſuing precepts concerning 
the appointing of overſeers of the poor, ſurveyors of the high- 
ways, aſſeſſors and collectors of the land tax and window duties, 
and in like manner the viewing of armour by the abovementioned 
ſtatute, are in him, not of neceflity, but as matter of conveni- 
ence, and it is diſcretionary in the juſtices whom they will appoint 
to be their officers in theſe caſes; others have been ſuper-added to 
their office, for the like reaſon of convenience, by ſundry acts of 
parliament, ſuch as the iſſuing precepts for the licenſing of ale- 
houſes, for levying the county rates, and for returning litts of 
jurors; for that one perſon can do all the ſame much eafier and 
cheaper, than ſo many different perſons, 


IT. Who fhall be a conſtable. 


1. It hath been ſaid, that a cuſtom in a town, that the inhabi- Women, 


tants ſhall ſerve the office of conſtable by turns, according to che 
ſituation of their ſeveral houſes, is not good; for that by ſuch a 
courſe, it may come to a woman's turn to be conſtable, as inhabi- 
tant of one of thoſe houſes ; yet we find ſuch cuſtoms allowed to 
be good in later books; and it ſeems, that the conſequence of the 
reaſoning abovementioned may well be denied, ſince a woman in 
ſuch caſe may procure another to ſerve for her. 2 Haw. 63. 


2. Apothecaries in London, and within ſeven miles thereof, Apothecaries. 


beirg free of the company of apothecaries; and alſo thoſe in the 
country who have ſerved ſeven years apprenticeſhip, ſhall be ex- 
empted from the office of conſtable. 6& 7 V. c. 4. 


3. Allo it ſeems certain, that if a {worn attorney, or other Attornies. 


officer, of the courts at Neſiminſter, be choſen into this office, he 
may have a writ of privilege for his diſcharge, by reaſon of his 
neceſlary attendance in thoſe courts: And it hath been reſolved, 
that fuch officers ſhall have this privilege, not only where there is 
no ſpecial cuſtom concerning the election of conſtables, but alſo 
where they are choſen by a particular cuſtom, in reſpect of their 
eſtates, or otherwiſe ; for that no ſuch cuſtom ſhall be intended to 
be more ancient than the uſages of thoſe courts, and therefore ſhall 
give way to them. 2 Han. 63. 


4. And upon the like reaſons, it is taken for granted, that Barriſt-rs at law, 


pradiſing barriſters at law, and the ſervants of members of par- 
liament 


ſervants to meme 
bers of parlia- 
ment. 
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liament, have the ſame privilege; but there ſeem to have been ng 
reſolutions to this purpoſe. 2 Haw. 63. 


Alderman of 5. Alſo it hath been reſolved, that an alderman of Landi 
London. for the like reaſons, is not compellable to be a conſlable 
2 Har. 63. | | | | 

Captain of the 6. But it hath been holden, that a captain of the king's guards, 

| guards, being preſented to ſerve as conſtable, in purſuance of a cuſtom in 


reſpect of his lands in a town, cannot claim this privilege ; for that 
notwithſtanding he is bound by his office to perſonal attendance on 


the king's perſon, yet ſuch office being of late inſtitution, ſhall not 


prevail againſt an ancient cuſtom. 2 Haw. 63. 

Phyſician, 7. Allo it ſeems, that a practiſing phyſician, being choſen con- 
ſtable in purſuance of ſoch cuſtom, has no remedy for his dif. 
charge; for that there are no precedents of this kind, and his 
calling is private, 2 Haav. 63. 

But by the 32 H. 8. c. 40. The preſident, commons and fel. 
lows of the faculty of phy ſick in London, ſhall not be choſen 
conſtables. x 

Where there ate 8. Vet if ſuch an officer as before mentioned, or a gentle. 

others twthcieat man of quality who hath no ſuch office, or a practiſing phyſi. 
cian, be choſen conſtable of a town, which hath ſufficient per. 
{ons beſides to execute this office, and no ſpecial cuſtom con- 


cerning it; perhaps he may be relieved by the king's bench: 


but it ſeems that even a cuſtom cannot exempt fitting perſons 
from ſerving the office of conſtable, where there are not ſufi- 
cient beſides them to execute it. But theſe points ſeem not to be 
ſettled. 2 Haav. 63. | 
Piffenting 9. By the 17. c. 18. / 11. Every teacher or preacber in 
herd. holy orders, or pretended holy orders, in a congregation tolerated 
by law, ſhall from the time of his ſubſcription and taking the 
oaths, be exempted from the office of conſtable. 
Profecutors of 10. And by 10& 11}. c. 23. , 2, 3. The proſecutor of a 
felons. felon to conviction, or perſon to whom he ſhall aſſign the certif- 
cate thereof, ſhall be diſcharged from the office of conſtable. 
Whether he may 11. Inaſmuch as the office of a conſtable is wholly miniſterial, 
appoint a deputy. and no way judicial, it ſeems, that he may appoint a deputy to 
execute a Warrant directed to him, when by reaſon of ficknels, 
ablence, or otherwiſe, he cannot do it himſelf; yet it doth not 


ſeem to be ſettled, that a conſtable can make a deputy, without 
fome ſpecial cauſe. 2 Haw. 62. | 


And the ſuperior muſt be anſwerable for his deputy, upon any 
miſcarriage ; unleſs the deputy is duly allowed and ſworn; for 
then be is conſtable. JYod 145. | | 

Diſſenters ap- 12. And by 1 /. c. 18. 7. If any perſon diſſenting from 
pointing a the church of Exgland, ſhall be choſen conſtable, and ſhall ſcru- 


deputy. 


ple to take upon him the office, in regard of the oaths, or any 
other matter required to be done in reſpect of ſuch office; he 
may execute it by a ſufficient deputy by him to be provided, to 


be allowed by ſuch perſons, and in ſuch manner, as ſuch oficer 
ſhould have been allowed. | | 


III. How 
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II. How choſen and ſworn, "he W 


1. It being ſaid in ſome books, that both high and petit gu whom to 1 
conſtables are to be choſen and appointed by the ſheriff in his chioſen. 
torn (or by the lord of the leet) ; and by others, that they are 
to be choſen by the decennary, it ſeems. difficult to determine, 
to whether of them the. power of chuſing doth of right belong. 

2 Haw. 62. 

2. Yet it ſeems clear, that whether a conſtable be to be choſen By whom to be 
by the ſheriff, or decennary, yet he is to be ſworn and placed in ſworn. 
his office by the ſheriff, as being judge of the court {or by the 
lord of the leet). 2 Haw. 62. : 

3. Alſo it ſeems certain, that a cuſtom for chuſing a conſtable Cuſtom of 
either way is good; and it ſeems to have been the opinion of the chuſing 
makers of the act of 13 & 14 C. 2. hereafter following, that the 
lords of the courts leet have this power of common right, and 
conſequently the ſheriff in his torn, where there is no court leet. 

2 Haw. 63. | | 

4. But now the uſual manner is, that the high conſtables of chufng high 
hundreds be choſen either at the ſeſſions, or by the greater num- coatlables, 
ber of the juſtices of the diviſion; and likewiſe that they be ſworn 
at ſeſſions, or by warrant from the ſeſſions; which courſe hath 
been often allowed and commended by the juſtices of aflize. 

Dalt. c. 28. | . 

And the reaſon thereof may be this, as hath been intimated 
above; namely, that their office at preſent doth not ſo much con- 
ſift in executing the office of high conſtable as ſuch, as in execu- 
ting the juſtices precepts, which they may do for the moſt part, 
whether they be indeed high conſtables or not. 

5. And moreover, every petty conſtable, being a principal petty conſtables 
peace officer, and it being neceſlary for the preſervation of the appointed by ju- 
peace, that every vill ſhould be furniſhed with one; the juſtices ſtices of the 
of the peace have ever ſince the inſtitution of their office, taken Fe. 
upon them as conſervators of the peace, not only to {wear the 
petty conſtables, which have been choſen at a torn or leet, but 
alſo to nominate and ſwear thoſe who have not been choſen at 
any ſuch court, on the neglect of the ſheriffs or lords to hold their 
courts, or to take care that ſuch officers are appointed in them. 

And this power of juſtices of the peace having been confirmed by 
| the uninterrupted uſage of many ages, ſhall not now be diſputed, 
but ſhall be preſumed to have been grounded on. ſufficient autho- 
rity. And ſome have carried this point ſo far, as to allow the 
Jaltices at their ſeſſions, to ſwear one who was choſen at the leet, 

and unduly rejected by the ſteward, who had ſworn another in his 
place. 2 Haw. 65. | 

6. However it 1s certain, that juſtices of the peace had power Where the leet 
to nominate and ſwear conſtables, on the default of the torn or ſhall make de- 
leet, before the ſtatute of 13 & 14 C. 2. c. 12. and therefore, fault. 
that they have ſuch authority in ſome caſes not mentioned in that 
ſtatute; which enacts, that if a conſtable ſhall die, or go out of 
the pariſh, or continue above a year in his office, any — ju- 
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* 
Mandamus to 
compel the 
ſwearing a con- 
ſtable. 


Conſtable refu- 
ling to be ſworn. 


| How puniſhed. 


| 


Conſtable's oath. 


Oaths of allegi- 
ance and ſupre- 
Macy. 


Conſtable a con- 
ſervator of the 
Peace. 

May commit for 
an afiray in his 
preſence, 


Conſtable; 


ſtices may make and ſwear a new one, until the lord ſhall hold 2 
leet, or till the next ſeſſions, who ſhall approve of the off cer ſh 
made and ſworn, or appoint another. 2 Haw. 65. 

7. And it ſeems to be clear at this day, that the king's banc), 
hath power by m:andamus to compel the court or judge to fivtzr à 
conſtable duly choſen. 2 Haw. G. 

8. Conſtables lawfully choſen, if they ſhall refuſe to be ſworn, 
a juſtice of the peace may bind them over to the afize: or ſefiions, 
Dalt. c. 28. 

9. But it ſeemeth that the ſheriff, or ſteward of the leet, can. 
not lawfully commit them for ſuch refuſal, without: more ; but it 
is ſaid, that if the party be preſent in the court, he may be fined; 
and that if he be abſent, and have a certain time =»: place ap. 
pointed him by the ſheriff or. ſteward, for the tai + che oath 
before a juſtice of the peace, and have alſo expreſs > ef ſuch 
appointment, and be preſented at the next court, tor daving re- 
fuled to take it accordingly, he may be amerced : allo it ſeems, 
that in either caſe he may be indicted (A) either at the aſſizes 
or ſeſſions. And it is adviſable in all pleadings, in any action 
concerning ſuch a fine or amercement, and in all indictments for 
ſuch refuſal, ſpecially and expreſly to ſet forth the manner of 
every ſuch election, appointment, notice, and refuſal, and before 
whom the court was holden: and it hath been adjudged, that it 
is inſufficient to ſay in general, that the party was duly elected, 
or lawfully elected, or that he had notice, without ſetting forth the 
ſpecial circumſtances thereof. Alſo it is ſaid to have been adjudged, 
that an indictment for not finding a ſufficient perſon to ſerve the 
office of conſtable, without ſhewing that the party refuſed to ſerve 
it himſelf, is inſufficient. 2 Haw. 64. | | 

19. There is a long form of a conſtable's oath in Dalton, which 
is adopted by Mr. Barlow, expreſſing his duty in many inſtances; 
But as that form nevertheleſs doth not contain the hundredth part 
of the conſtable's duty, nor indeed the molt material inſtances of 
it, it may be more elegible (as no particular form is directed by 
any ſtatute) to ſwear him (B) to the due execution of his office in 
general, than to deſcend to thoſe particulars; leſt by mentioning 
ſome parts of his duty, and not others, he may be induced to 
think, that thoſe others are not ſo neceſſary. | 

11. By the 1 G. f. 2. c. 13. High conſtables are to take the 
oaths of allegiance, ſupremacy, and abjuration, and receive the 


ſacrament, as other perſons who qualify for offices; but petty 
conſtab les are exempted. 


IV. His power as a conſervator of the peace. 


1. Every high and petty conſtable are by the common law con- 
ſervators of the peace. 2 Haw. 33. Crom. 6. Dall. c. 1. 

2. And therefore if any man ſhall make an affray or aſſault 
upon another in the preſence of ghe conſtable, or ſhall threaten 
to kill, beat, or hurt mother, or ſhall be in a fury ready to break 
the peace; the conſtable may commit him to the ſtocks, or other 
lafe cuſtody for the preſent, and after may carry him —_ 4 

juſtice, 


t 
4 
q 
| 
p 


authorizes a juſtice of the peace to convict a man of a crime, 


— ], , FE. 56 os 3%. . 9 I 


_ warrant in any matter wherein he had no juriſdiction, the con- 


| the ſame hath been refuſed or neglected for fix days after ſuch de- 


Conſtable: 
juſtice, or to gaol, until he ſhall find ſurety for the peace, which 
ſurety the conſtable himſelf may alſo take by obligation, to be 
ſealed and delivered to the king's uſe, and if the party will not 
fnd ſurety to the conſtable, he may impriſon the party until he 
ſhall do it, Dalt. c. 1. s | 
3. But he may not require ſurety of the peace, unleſs the of- But not when 
fence be upon his own view, and not if it be committed out of he is abſent, 
his fight ; for he cannot take any man's oath that he is afraid of 
death, becauſe he is not a judge of record ; which is the reaſon 
that an obligation taken by him, ſhall be in his own name, and 
not in the king's name: and the ſame ſhall be certified at the ſeſ- 
ſions of the peace. Cro. Elix. 375, 376. 


V. His duty as a ſubordinate officer to Juſtices of the | 


peace. 


It hath been always holden, that the conſtable is the proper Subordinate to 
officer to a juſtice of the peace, and bound to execute his war- the juſtices of 
rants; and therefore it hath been reſolved, that where a ſtatute the Peace. 


and to levy the penalty by warrant of diſtreſs, without ſaying to 
whom ſuch warrant ſhall be directed, or by whom it ſhall be exe- 
cuted, the conſtable is the proper officer to ſerve ſuch warrant, 
and indictable for diſobeying it. 2 Har. 62. | 


VI. His indemnity and protection in his office. 


1. If an action is brought againſt a conſtable, for any thing Double cofiz, 
done by virtue of his office; he, and alſo all others which in his 
aid, or by his command, ſhall do any thing concerning his office, 
may plead the general iſſue, and give the ſpecial matter in evi- 
dence, and if he recovers, he ſhall have double coſts. 7 FJ. c. 5. 

2. And ſuch action ſhall be laid in the county where the fact Proper county, 
was committed, and not elſewhere. 21 F. c. 12. 

3. Formerly the conſtable was bound to take notice of the ju - No action if he 


niſdiction of the juſtice; inſomuch that if the juſtice iſſued a detvers n copy 
of the warrant, 


ſtable was puniſhable for the execution of it : but now, by the 
ſtatute of 24 G. 2. c. 44. it is enated; | 

That no action ſhall be brought againſt any conſtable, or other 
perſon acting by his order, and in his aid, for any thing done in 
obedience to the warrant of a jaſtice of the peace, until demard 
hath been made, or left at the uſual place of his abode, by the 
party, or by his attorney, in writing, ſigned by the party de- 
manding the ſame, of the peruſal and copy of fuch warrant, and 


mand: and if after compliance therewith, any ſuch action ſhall 
be brought, without making the juſtice who ſigned ſuch warrant 
defendant, on producing and proving ſuch warrant at the trial, 
the jury ſhall give their verdict for the defendant, notwithſtanding 
any defect of juriſdiction in the juſtice. And if ſuch action be 
brought Jointly againſt the juſtice and conſtable; on proof of ſuch 

| warrant, 


Conſtable aſ- 


"= Conſtable. 


warrant, the jury ſhall find for the conſtable, notwithſtanding ſuch 
defect of juriſdiction as aforeſaid ; and if the verdict be given 
againſt the juſtice, the plaintiff ſhall recover his coſts againſt him, 
to be taxed in ſuch manner by the proper officer, as to include 
ſuch coſts as the plaintiff is liable to pay to ſuch defendant, for 
whom ſuch verdict ſhall be found as aforeſaid. /. 6. 

Note; By this it ſeemeth, that the conſtable ought not to re. 
turn the warrant to the juſtice, but to keep it for his own juſtifica. 
tion; for he cannot grant to the party the peruſal of the warrant, 
unleſs he hath it : but he muſt certify to the juſtice what he hath 
done in the execution thereof. 

No action but 4. And no action ſhall be brought againſt any conſtable, but 
within 6 months. within fix months after the act committed. 24 G. 2. c. 44. / 8. 
5. And if the conſtable is aſſaulted in the execution of his office, 
faulted need not he need not go back to the wall, as private perſons ought to do; 
go back to the and if in the ſtriving together, the conſtable kills the aſſailant, it 
wall. is no felony; but if the conſtable is killed, it ſhall be conſtrued 
premeditated murder. Hale's Pl. 37, 1 H. H. 457. 


VII. Concerning the expences of his office. 


Charges of ma- 


1. By the 27 G. 2. . 20. The conſtable executing a juſtice's 
king diſtreſs. 


warrant, for levying a penalty, or other ſum of money directed 
by any act of parliament, by diſtreſs, may deduct his own reaſon- 
able charges of taking, keeping, and ſelling the goods diſtrained; 
returning the overplus on demand, after ſuch penalty or ſum of 
money and charges deducted. 3 

2. A perſon committed to gaol, for any miſdemeanor, ſhall 
bear his own charges (if able) for conveying or ſending him to 
the ſaid gaol, and the charges of thoſe that guard him thither ; 


Charges of con- 
veying an offen- 
der to gaol. 


and if he ſhall refuſe at the time of commitment to defray the 


ſame, or ſhall not then pay the ſame, the juſtice committing him, 
ſhall by warrant to the high or petty conſtable where the perſon 
ſhall inhabit, or from whence he ſhall be committed, or where he 
ſhall have any goods within the county, order ſo much to be fold 
thereof, as by his diſcretion ſhall ſatisfy the ſame ; the appraiſe- 
ment to be made by four honeſt inhabitants. 3 7. c. 10. /. 1. 
And if he have not money nor goods within the county, ſufh- 
; cient to bear the charges of himſelf and of thoſe who convey him 
to the gaol, or houſe of correction, the conitable may make ap- 
plication to a juſtice, who may upon oath examine into and aſcer- 
tain the reaſonable expences, and ſhall by his warrant (without 
fee) order the treaſurer to pay the ſame; except in Midaleſex, 


where the ſame ſhall be paid by the overſeers of the pariſh where 


tae perſon was apprehended. 27G. 2. c. 3. 

3. And by the 13 & 14C. 2. c. 12. it is enacted, that whereas 
conſtables may be at great charge in relieving, conveying with 
Paſſes, and in carrying rogues, vagabonds, and ſturdy beggars to 
the houſe of correction, and have no power to make rates to fe- 
imburſe themſelves; therefore the ſaid conftables, togetber with 
the churchwardens and overſeers, and other inhabitants ſhall 
make a rate in like manner as the poor rate by the 43 El. 5 r 
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Conſtable. 


which being confirmed under the hands and ſeals of two juſtices, 
may be levied by diſtreſs, — | | 

Mr. Nelſon and Mr. Shaw ſay, that this rate may be made for 
the purpoſe abovementioned, and for other paris charges; and di- 
ret five different forms of inftruments to compel the payment 
thereof, ſetting forth therein generally, that the rates are to be 
made and levied for reimburſing the conſtable's neceſſary charges 
in the execution of his office. But there ſeems to be no ſuch 
power given by the ſtatute ; for it is limited to expences about va- 
grants only; and even that ſeems to be rendred uſeleſe, by the 
vagrant act of 17 G. 2. which orders the ſaid expences to be paid 
oat of the ger eral county rate. | 

Neither is any ſuch power given by any other ſtatute ; which 
indeed is hard upon the conſtable. It is but reafonable, that the 
juſtices ſhould have power given by ſome act of parliament, to 
allow to the conſtable in all caſes a competent ſatis faction for his 
trouble: for there ſeemeth to be no cauſe, why a conſtable who hath 
himſelf been guilty of no crime, ſhould be at much trouble and ex- 


| pence about thoſe who have, and have no compenſation for it. 


VIIL Concerning his account and removal from his office. 


1. The high conſtables ſhall at the general or quarter ſeſſions, Account. 


if thereunto required, account for the general county rate by them 
received ; on pain of being committed to gaol until they ſhall ac- 
count ; and ſhall pay over the money in their hands, according to 
the order of the ſaid court, on the like pain: And all their ac- 
counts and vouchers ſhall, after having been paſſed at the ſaid ſeſ- 
ons, be depoſited with the clerk of the peace, to be kept amongſt 
the records, and inſpected by any juſtice without fee. 12 G. 2. 


c. 29. J. 8. 25 


2. And in ſuch manner as conſtables are to be choſen, in the Remove. 


ſame manner, and by the like authority are they to be removed; 
ſo as if there ſhall be cauſe to remove and put an high conſtable 
from his place, it hath not been thought fit, that any one or two 
juſtices ſhould do it upon their diſcretion, but that it ſhould be done 
by the greater part of the juſtices of that diviſion, and that for ſome 
juſt cauſe ; or elſe that it be done at the ſeſſions. Da/t. c. 28. 

And it ſeems clear, that the ſheriff, or ſteward of the leet, ha- 
ving power to place a conſtable in his office, have by conſequence 
a power of removing him. 2 Haw. 63. 

And alſo the juſtices of the peace have always uſed, for good 
cauſe, to diſplace all ſuch- conitables, as bave been choſen aud 
Iworn by them. 2 Haab. 6 "I f | | 

And by the 23 F 14 C. 2. c. 12. If a conſtable ſhall continue 
bove a year in his office, the ſeſſions may diſcharge him, ard 
put another in his place, till the lord ſhall hold a leet. 15. 

And if the court, or other judge, ſhall refuſe to diſcharge a 


conſtable, the king's bench may compel them by mandamus. 
2 Haw, 65. — 6 ; 


A. Indict- 
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Conſtable. 
A. Indictment for not taking the office. 


| HE jurors fer our lord the king upon their oath preſent, thay 

A. O. late of — in the toaunſbip of in the ſaid 
county, yeoman, on the ——— day of in Fhe mmm. Jear 
of the reign of and long b. fore, and always after until thy 
day of the preferring of this indict ment, was and is an inhabitant 
and refrding within the townſhip of aforeſaid in the county 


aforeſaid, and an able perſon to ſerve the office of conſtable for thy 


Same toxwnſhip; and he the ſaid A. O. on the ſaid day if 

in the year aforeſaid, in the townſhip aforeſaid, lawfully 
and in due manner was eleted and choſen by ancient inhahi. 
tants of the ſame townſhip, according to the ancient cuſtom of chuſſig 
eonflables for the ſaid townſkip, into the office of conſtable for the ſaid 
toxwn/bip of in the ſaid county, for one year from thence next 
following, to ds and execute all and /ingular thoſe things which he. 
long to the office of conſtable; and that the ſaid A. O. afteraar, 
to wit, on the day of in the year aforeſaid, at the 
townſhip of af:reſaid in the county aforeſaid, had due mit 
thereof, and then and there was required to appear before J. P. 
efquire, then and yet one of his mafeſty's juſtices aſſigned to heep thr 
peace within the ſaid county, and alſo to hear and determine divers 
felonies, treſpaſſes, and other miſd:meanors in the ſaid county con- 
mitted, on the ſaid — day of in the year aforeſaid, ty 
tare his oath for the due executing the ſaid office of conſtable for the 
fame townſhip, according ta the duty of that office ; nevertheleſs the 


aid A. O. his duty in that behalf not regarding, but contriving 


and intending wholly to neglect to ſerde the ſaid office of conſtable, 
after be the ſaid A. O. was fo elected and choſen into the ſaid office 
as afercſaid, to wwit, on the ſaid day of in the 
year aforeſaid, and continually afterwards until the day of taking 
this inguiſition, at the townſhip aforeſaid in the county aforeſaid, un. 
lawfully and contemptuouſly did refuſe, and flill doth refuſe, to tale 
his ſaid oath for the due executing the ſaid office of conſtable, and in 
any wiſe to execute the ſame office, to the great hindrance of juſtice, 
in contempt of our ſaid lord the king, and to the evil example of all 
others in the like caſe offending, and againſt the peace of our ſaid lind 
the king. | N ; 


B. Conſtable*s oath. 
OU Hall wel and truly ſerve our ſovereign lord the ting, 
0 [and the lord of this leet, if ſworn in a court leet] in the 
office of conſtable, for the townſhip of for the year enſung 
Lor, until you ſhall be lawfully diſcharged therefrom ; or, until an. 


other. hall be fworn in your place :] You ſhall avell and truly do and 


execute all things belonging to the ſaid office, according to the beſt of 


aur Hill and knowledge ; So help you god. 


Convition 


In. 


Con vickidn. 


k power of 2 juſtice of the peace is in reſtraint of the 


common law, and in abundance of inſtances is a tacit re- 
_ of that famous clauſe in the great charter, that a man ſhall 


be tried by his equals ; which alſo was the common law of the 


fore the gent charter, even for time immemorial; be- 


fummoned or have notice of ſuch charge, and have an 2 


The difficulty of drawing up a conviction in due form, hath in- 
duced the legiſlature to inſtitute a more apt and compendious me- 
thod in divers inſtances; and it were to be wiſhed, in eaſe of the 
juſtices, that this proviſion might be made more general, Theſe 
ſummary forms of convictions, which are ſpecially directed by a&t 
of parliament, are interſperſed throughout this book under the 
titles to which they do reſpectively belong. | V 

Other forms of convictions, which are left at large accord- 
ing to the courſe of the common law (having no preſcriptive 
form of words directed by any act of parliament) are likewiſe 
drawn forth at length under divers titles ; particularly, concerning 
ſuch matters as have been often controverted in the courts above, 
occaſioned either by the largeneſs of the penalties, or ſometimes 
by the greatneſs of the offenders; as in cales of riots, forcible en- 
tries, deer ſtealing,” and ſuch like. 1 5 
It remaineth, under this title, to inſert one general precedent or 


form of cofiviction for the whole; which may be to the effect 
| following: ES a | 


Vo I. I. R | | General 
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Conviction. 
General form of conviction. 


Weſtmorland. E it remembred, that on the day 7 
8 in the year of the reign of —— by 
the grace of god, of Great Britain, France, and Ireland, king, d. 
Fender of the faith, and fo forth, at in the County . 
aforeſaid, A. I. of ——— cometh before me ]. P. eſquire, one of th, 
jaſtices of our ſaid lord the king, aſſigned to keep the peace of our ſail 
lord the king in the ſaid county, and alſo to hear and determine diveri 
felonies, treſpaſſes, and other miſdemeanors in the ſaid county committed, 
[re/iding near to the place where the offence herein after mentioned 
auas committed; or as the ſtatute requires] and giveth me the ſaid 
Juſtice to underfland and be informed, that one A. O. of —— in 
the ſaid county, yeeman, on the day of row laft poſt 
at in the ſaid county, did [here ſet forth the fact, in the 
words of the ſtatute as near as may be] againſt the form of the ſla- 
tute in ſuch caſe made and provided: And afterwards, upon the ofore- 
aid day of — in the year afereſaid, at afore. 
ſaid, in the county aforeſaid, he the ſaid A. O. after being duly ſun- 
moned in this behalf before me the juſtice aforeſaid appeareth and i; 
preſent, in order to make his defence againſt the ſaid charge contained 
in the ſaid information, and having heard the ſame, he the ſaid A. O. 
is aſted by me the ſaid juſtice, if be can ſay any thing for himſelf, 
why be the ſaid A. O. fhould not be convifted of the premiſſes above 
charged upon him in form aforcſaid; who pleadeth that he is not guilty 
of the ſaid offence. Nevertheleſs, on the day aferefaid, in the year 
. aforeſaid, at ———— aforeſaid, in the county aforeſaid, one credible 
ewitneſs, to wit, A. W. of yeoman, cometh before me the 
Juſtice aforeſaid, and before me the ſame juſtice upon his oath on the 
holy goſpel to him then and there by me the juſtice aforeſaid adminiſtred, 
depoſeth, ſaveareth, and on his oath aforeſaid affirmeth and jaith, 
that the aforeſaid A. O. on the — day of ofereſaid, in 
the year aforeſaid, at aforeſaid, in the county aforeſaid, did 
[here again ſet forth the fact, or ſo much thereof as is ſufficient to 
convict the offender] And thereupon the aforeſaid A. O. the —— 
day of — aforeſaid, in the year aforeſaid, before me the juſice 


| aforeſaid, by the oath of one credible witneſs aforeſaid, according to 


the form of the flatute aforeſaid is convicted; and for his offence 
aforeſaid hath forfeited the ſum of ———— of lawful money of Great 
Britain, #9 be diflributed as the tatute aforeſaid doth direct. In wit- 
neſs ewwheresf, I the ſaid juſtice to this preſent record of the convic- 
tion as aforeſaid, have ſet my hand and ſeal at aforeſaid, in 
the county aforeſaid, the day and year firſt abovewuritten, 

If he confeſſes the fact then ſay, And becauſe the ſaid 
A. O. hath nothing to ſay, nor can ſay any thing in his own d:fence 
touching aud concerning the premiſſes aforeſaid, but doth of his own 
accord freely and voluntarily acknowledge and confeſs all and ſingular 
the ſaid premiſſes to be true, in manner and form as the ſame are 
changed upon him in the ſaid information; and becaule all and ſingu- 
lar the premiſſes being heard and ſully underſtood by me the ſaid juſtice, 
it manifcfily appears to me Or, if the party hath been fi _ 
. . monktd, 


utted, 
fronted 


Conviction. 
moned, and doth not appear, then ſay, ——W#hereupon, on the ſaid 
— day of in the year aforeſaid, at aforeſaid, 
in the county aforeſaid, he the ſaid A. O. was duly ſummoned in this 
bibulf, to appear before me, in order to make his defence againſt the 
ſaid charge contained in the ſaid information, but the ſaid A. O. 
doth neglect to appear before me, and doth not appear, nor make any 
defence againſt the ſaid charge as aforeſaid; Therefore 1 the ſaid 
juſtice, on the ſaid day of in the year aforeſaid, at 
=—— aforeſaid, in the county aforeſaid, do proceed to examine into 
the truth of the ſaid. complaint; And A. W. of ——— a credible 
witneſs, cometh before me the juſtice aforeſaid, and before me the 
ſame juſtice upon his oath & M.. 535) ; 


Cometh before me] A conviction ought to be in the preſent tenſe, 
and not in the time paſt. L. Raym. 1376. Str. 608. Robert's 
caſe. | > "BY E 
And giveth me to underſtand and be informed] A conviction ought 
to be on an information or complaint precedent. M. 11 V. K. 
and Fuller. L. Raym. 5 10. 


| That one A. O. of in the ſaid county, pioman, &c.] All 


ads, which ſubject men to new and other trials, than thoſe by 
which they ought to be tried by the common law, being contrary 


to the rights and liberties of Engliſhmen, as they were ſettled 


by magna charta, ought to be taken ſtrictly; and the court of 
king's bench will require, that it do appear upon the face of ſach 


proceedings, that the fact was an offence within the act, and that 
the juſtices have proceeded accordingly. M. 1 Ax. K. and Chanaler. 
18a. 378. L. Raym. 581. 


Therefore the particular manner of the offence ought to be ſet 
forth. Thus in the caſe of ſwearing, before the legiſlatare by the 
act of the 19 C. 2. had directed a ſummary form of words for 
the conviction, 'it was required not only to ſet forth that the per- 
ſon had curſed or ſworn in general, but the particular oaths and 
curſes were to be ſet forth, that the court might judge thereupon, 
whether they were indeed caths and curſes or not. H. 8 G. KX. 
and Sparling. Strange 497 EY 

And in the caſe of K. and Roberts, M. 11 G. which was a 
conviction for ſwearing 150 oaths in theſe words by god, and curſing 

150 curſes in theſe words god damn you, this matter was carried fo 
far, that it was inſiſted this was not ſufficient, but that the oaths 


and curſes ought to have been ſet forth 150 times each. But the 
| oaths and curſes being all only in the ſame words over again, the 


court held the conviction good. Str. 608. L. Raym. 1376. 
And it ſeemeth, that a conviction on a penal ſtatute ought ex- 

preſly to ſhew, that the defendant is not within any of its provi⸗ 

Hoes; for ſince no plea can be admitted to ſuch a conviction, and 


the defendant can have no remedy againſt it, but from an excep- 


tion to ſome defect appearing in the face of it, and all the pro- 
ceedings are in a ſummary manner, it is but reaſonable that ſuch a 


conviction ſhould have the higheſt certainty, and ſatisfy the court, 


R 2 


7 [4 
Con viction. 
that the defendant had no ſuch matter in his favour, as the fatate 

it ſelf. allows him to plead. 2 Haw. 250. 

But in the caſe of X. and Ford, J. 9 C. There was a convic- 
tion on the 3 C. c. 3. for keeping an alehouſe without licence 
and it was objected, that in the act there is a proviſo to exem 
perſons who have been puniſhed by the former law of the 5 & 6 
Ed. 6. c. 25. and therefore it ſhould have been ſaid, he had not 
been proceeded againſt upon that act; But by the court, That 
coming in by way of proviſo, he ſhould have inſiited on it in his 
defence; it appears he was afked, what he had to fay, and there- 
fore we may reaſonably. preſume he had no ſuch defence to make. 
And the conviction was confirmed. Strange 555 | 

And in the caſe of K. and Bryan, M. 12G. 2. The defen- 
dant was convicted on the gin act; and an exception. was taken, 
that there was no averment, that it was not ſold: to be uſed in me- 
dicine: and the caſes on the game act were mentioned, where in 
convictions it is neceſſary to exclude all the ualifications for kill- 
ing game. ' On the other hand, it was. inſiſted, that the reaſon of 
that was, becauſe thoſe were in the 122 clauſe, whereas this 
about medicine comes in by way of proviſo, and is by way of 
defence to. be ſhewn on the defendant's part: And for that pur- 
pole was cited, M. 11 G. X. and Theed; where in a conviction 
for obſtructing an exciſe officer on the 8 An. c. 9. it was objected, 
that it not being averred to be in the day, it ſhould have been 
ſhewn that there was a conſtable-preſent, which is made neceſſary 
in the night; but was held to be well, and its being in the night, 
ſhould have been ſhewn on the defendant's part. And by the court, 
This is brought within the general enacting clauſe : and the true 
diſtinction is, where the extenuation comes in by way of pro- 


viſo, or exception. And the conviction was confirmed. Strange 
1101. 


Being duly ſummoned} J. 11 C. X. and Venables, The court 
were unanimouſly of opinion, that the party ought to be heard, 
and for that purpoſe ought, to be ſummoned, in fact; and that, 
if the juſtices proceeded againſt a perſon without ſummoning him, 


it would be a miſdemeanor in them, for which an information. 


would lie. L. Rey. 1406. 

And in the caſe of K. and Allington, H. 12 G. On affidavit. 
that no ſummons was had, the court granted an information againſt 
the juſtice who made the conviction. Strange 678. 

H. 6 G. K and Jchn/on. The defendant was convicted for 
keeping a gun. And exception was taken, that there was not 
a reaſonable ſummons; for it was made to appear the ſame day, 
which, might be impoſſible upon account of the diſtance, or the 
ſummons being ſerved late, and his witneſſes might not be got 
together on ſo ſhort a warning: then it was to appear at. the. 
_ pariſh aforiſaid, whereas there were two pariſhes mentioned be- 
fore; ſo the man might have gone to one, whilſt they were 
convicting him at the other. It was anſwered, that the defen- 
dant appeared at the time, and made defence ; ; ſo that * 
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Con bittion. 
all deſects in the ſummons. And by the court, The anſwer is 
right. Strange „ le ei 9 8 

H. 3 G. K. and Simpſon. The defendant was convicted for 
deer ſtealing; and the conviction fet forth, that he had been 
fummoned to appear before the juſtices, but it did not appear 
he ever was before them. Exception was, taken to this, that 
a5 no appeal lies in this caſe, the juſtices ſhould not have pro- 
ceeded in the abſence of the party, eſpecially where it may end 
in a corporal puniſhment, as it may do here fot want of a di- 
fires. And at another day, on conſideration, Parker Ch. J. 


delivered the reſolution of the court: We are all of opinion, 


the offender may be convicted, without appearing. The ſtatute 
is ſilent as to the method of proceeding, and the law of Eng- 
land, it is true, in point of natural juſtice, always requires the 
party charged with any offence, to be heard before he be con- 
demned in judgment ; but that rule muſt have this exception, 
unleſs it is through his oun default: were it otherwiſe, every 
criminal might avoid conviction. Strange 44. 5 
But, generally, it is not neceſſary to et forth the ſummons in 
the convition; for although no ſummons is ſet forth, yet the 
court will intend one: but where a ſummons is ſet forth, and that 
ſummons appeats to be irregular; the court will quaſh the con- 
viction, there being then no room to intend any other ſummons. 
11 6. K. and Venables. Seff. C. J. 1. 210. L. Raym. 1405. 


One credible witneſs, to wit, A. W. of yeoman] It is 
requiſite to name the witneſs, that it may appear he is not the 
ſame perſon who was the informer ; for an informer who hath 
a ſhare of the penalty, is never allowed to be a witneſs, un- 
leſs in caſe where a ſtatute ſhall ſpecially ſo direct it. | 
On his oath aforeſaid affirmeth and faith] In all convictions, 
being in the nature of judgments, the whole evidence ought to 
be ſet forth, or at leaſt fo much thereof as is ſufficient to warrant 
the conviction ; that the court of king's bench may judge of the 
ſufficiency thereof : but otherwiſe it is in orders; which are autho- 
ritative. And ſo it was laid down in the cafe of K. and Floyd, 
M. 8 G. 2. which was thus; A motion was made to quaſh an 
order of ſeſſions, made under the ſtatute of the 1 V. c. 21. J 6. 
whereby the defendant was adjudged guilty 2h full proof of the 
charge againſt him, and that he be diſcharged from his office of 
clerk of the peace, upon the objection that the evidence is not ſet 
out : But it was adjudged after conſideration, that this was an 
order, and therefore the evidence need not be ſhewn ; but that it 
would be otherwiſe if it was à conviction. Andr. 82. Str. 996. 

M. 5 G. 2. K. and Theed. A conviction on the candle act 
was quaſhed, becauſe the evidence was not ſet out; it being only 


aledged, that the offence was fully and duty proved. Strange 919. 


Andr. 84. 


7. 6 6. K. and Baker. A conviction for taking pilchirds, 


*Z2inſt the form of the ſtatute, quaſhed ; becauſe the witneſs 
ſwears: generally that the defendant is guilty of the premiſſes, and 


tat is. taking upon himſelt to ſwear the ldw! © Strange 376; 
ahh | | | R 3 | M. 111. 
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246 | Conviction. 


M. 11 V. K. and Fuller. A conviction ought to be certain, 
and not taken upon collection. L. Raym. 510. 


And for his offence aforeſaid Bath forfeited] H. 3 G. 2. K. and 
Hawks. A conviction for killing a deer was quaſhed, becauſe it 


was only he is convicted, without any judgment of for- 
feiture. Strange 858. | 


To be diſtributed as the flatute aforeſaid doth direct] M. Ax. K. 
and Barret. A conviction for deer ſtealing did ſet forth, that 
— he is convicted, and ſhall forf.it zo l. according to the form of 
the flatute, without making a diſtribution, which ought to be 101. 
to the informer, 10/. to the party grieved, and 19/. to the poor. 
But. by the court, This is well enough; for by the ſtatute he is 
only to forfeit in caſe he has goods, which is conditional, and not 
abſolute. | 1 Salk. 383. | | 


Note ; On a ſuggeſtion that the defendant hath a title to the 
thing in queſtion, a prohibition will be granted by the king's 
bench, before or after conviction, to ſtay the juflice from proceed. 
ing; for without doubt if the defendant have but a colour of title, 
the juſtices have no juriſdiction in the cauſe, as where the defen- 
dant was convicted for cutting trees, where he had a right of com- 
mon. L. Rrym. got. 
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For the foreſtalling, ingroſſing, or regrating of 
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; J. The meaſ, ure of corn. | 
II. Licenſing badgers of corn. 


III. The offences of cutting corn growing, and d 


n burning ſtacks of corn. 
VV. Exportation of corn. 
V. Importation of corn. 


I. The meaſure of corn. 


Buying corn in 1 I 1 — O buy or ſell corn in the ſheaf, before it is threſhed and 
the ſheaf with- © meaſured, is againſt the common law of England; and 


| Out meaſuring. the reaſon thereof ſeemeth to be, for that by ſuch ſale the market 


is in effect foreſtalled 3 f. 197. 3 
Penalty of ſelling 2. If any perſon ſhall ſell corn otherwiſe than by Vincbeſlir 


otherwiſe than meaſure, ſealed and ftricken by the brim, he ſhall forfeit 40 5. 01 
-— way conviction before one juſtice, on the oath. of one witneſs; to be 


levie 


of 


| and 


and 
arket 


befler 
5, on 
to be 
evied 


mit the ſame, he ſhall, upon conviction thereof at the county ſeſ- 
| ſons, forfeit 5 J. half to the proſecutor, and half to the poor, by 


manner than is by the 22 C. 2. c. 8. directed, and that without 


| in if he ſhall fail, he ſhall forfeit as is ſaid before, to be levied by 


| terruption, Barl. 578. 


 grofling, and regrating, of the 5 & 6 Ed. 6. c. 14. 5 El. 
; ; 5 Ri 


leried by the churchwardens and overſeers, or ſome of them, to 
the uſe of the poor, by diſtreſs and fale. In default of diſtreſs, 
impriſonment r ET fx | 

And if any mayor, or other head officer, ſhall knowingly per- 


diſtreſs and ſale; for want of diſtreſs, to be impriſoned by war- 
rant of the juſtices, till payment be made. / 3. * | 

z. And moreover, every perſon who ſhall ſell or buy corn, Further penalty. 
without meaſuring, being thereunto required, or in any other A | 


ſhaking of the meaſure by the buyer, he ſhall, beſide the penalty 
of that act, forfeit all the corn ſo bought or ſold, or the value 
thereof, to the party complaining. 22& 23 C. 2. c. 12. / 2. 

And on complaint made to a juſtice of the peace, that corn 
hath been bought, ſold, or delivered contrary to this act, the 
proof ſhall lie upon the defendant, to make it appear by the oath 
of one witneſs, that he ſold or bought the ſame lawfully ; where- 


diſtreſs and ſale; which ſhall by the juſtice be diſtributed, half to 

the poor, and half to the informer. 22& 2JC. 2. c. 12. / 3. | 
4. But notwithſtanding all the ſtatutes that have been made, for Difference of 
the uniformity of meaſures throughout the realm, yet the meaſure meaſures. 

of corn differs in many places, the buſhel being greater in one 

place than in another. And altho' regularly, a cuſtom or pre- 

ſcription againſt a ſtatute is void, except it be confirmed by the 

ſtatute, or ſaved by another ſtatute; yet it is ſaid, that in the 

meaſure of corn, the cuſtom of the place is to be obſerved, if it 

be a cuſtom beyond all memory, and uſed without any viſible in- 


II. Licenſing badgers of corn. 


1. No badger, lader, kidder, carrier, buyer, or tranſporter of Who may be li- 
corn or grain ſhall be licenſed (A) but only ſuch who is or hath cenſed to be a 
been a married man, and is an houſholder, and not an houſhold . 
ſervant, nor retainer to any perſon, and of the age of 30 years at 
the leaſt. 5 EI. e. 12. . . | 

2. And he ſhall be licenſed only in the open ſeſſions of the ſhire In ſeſſions only. 
where he hath dwelt for three years laſt paſt. 5 EI. c. 12. . 4. : 

3. Which licence ſhall bear date of the day and place where Date and ſignings 
the ſefſions is holden, and ſhall be ſigned and ſealed, by three juſtices 
at ſuch ſeſſions, one being of the quorum. 5 El. c.12. . 5. | 

4. And the juſtices at ſuch ſeſſions may take recognizance (B) Recognizance to 
that the perſon licenſed ſhall not by colour thereof foreſtall or in- purſue the li- 
groſs, or do any thing contrary to the act againſt foreſtalling, in ee. 
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c. 12. f. 6. | 
5. And the licence and recognizance ſhall be written by the pee to the elerh 
clerk of the peace, or his deputy, and no other perſon ; for of the peace. 
which, he ſhall have 1 2 d. for the licence, and 8 4. for the recog- 
mzance, and for regiſtring them both 44. - For which fee, he 
| Ka - ſhall 


e 
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ſhall alſo keep 2 regiſter book, and therein enter the names an] 
dwelling places of the perſons licenſed, with a brief declaration of 
the licence, and of the day, time, and place when * which 


5 book he ſhall have at the ſeſſons. 5 F. c. 12. /. 
How long the i 6. Aud ſuch licence ſhall be only of force for one year. 3 Fl. 
— . 


ne. 7. Any perſon taking licence contrary. hereto, ſhall forfeit tathe 
wee being king 5 J. and the licence ſhall be void. 5 El. c. 12. ſ.5, © 
es. 8. And no. perſon, by authority of ſuch licence, ſhall buy com 
Not to buy out of Out of open fair or market, to ſell again, unleſs he be thereunta 


the market. particularly licenied, and have ſpecial aud expreſs words in the 
licence, that he may ſo do; on pain of 5 . half ta the king, and 

8 half to him that will ſue. 5 EL c. 12. J 7. | 1 5 
Seſſions may de- 9. And the ſeſſions may hear and determine the offences afore- 
termine, ſaid, by inquiſition, preſentment, bill, or information, and by 


examination of two witneſſes, and make proceſs thereupon, ax 
upon indictment, and eſtreat the king's moiety, and award execy- 
tion of the other moiety to the party, by jieri facias, or capias 
as the courts at J:/?minſfier may do. 5 El. c. 12. J. 8. 

10, But nothing of all this ſhall extend to prejudice. the liberty 
of a city, or town corporate, but that they may licence purveyors 
for the proviſion thereof, as before this act. 5 El. c. 12. / 9. 
Not to extend to 11. Alſo it is provided, that this ſhall nat extend to the coun- 
vertain counties. ties of Weſtmorland, Cumberland, Lancaſter, Cheſter, and York; 

| hay hes they may do as heretofore they have lawfully uſed to do. 

Me F. % . 10. | | 
1 But by a general clauſe in the ſtatute of the 13 El. c. 25. / 20. 
theſe other counties ſeem now to be included; which enacts, that 
no perſon or perſons (without any exception as to particular coun- 
ties) ſhall be a buyer, badger, kidder, or carrier of corn in other 
manner than is contained in the ftatute made in the 5 E]. c. 12. 
nor ſhall be any other ways admitted or licenſed to be a buyer, 
badger, kidder, or carrier as aforeſaid, than is mentioned and ap- 


pointed by the laid Gajuje, 


aol, Te. offences of cutting carn growing, and of 
burning ſtacks of 


corn. 


1. Every perſon who ſhall; unlawfully. cut or take away any 
corn or grain growing, being convicted thereof by confeſſion, or, 


Not to extend to 
corporations, 


Cutting con 
3 


qath of one witneſs, before one juſtice, ſhall, for the firſt offence 


Pay ſuch damages as the juſtice ſhall appoint; and if the juſtice. 
ſhall think him not able or ſufficient, or if he do not pay ſuch da- 
mages, he ſhall commit him to the conſtable where the offence is 
committed, or where the, party is apprebended, to be whipped 
and far every other offence. he ſhall in like manner be whipped. 
The conſſable refuſing, ſhall he committed by the juſtice, till he 
conform 43 Kl. c. 7. | 

Bott if, he cut it at one, time, and then come again at, another 
time aug take it away, is is folony, 1 Heaw, 93. 


he cb. 2, If, any, perſon, ſhall, ig. the night time, maliciouſly and wil- 


intitle 
the tre 
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ilty of felony: but to avoid judgment of death, he || 
2 election 4 be tranſported for ſeven years. And 3 | 
Qices (1 2.) may determine the ſame. 22 C23 C. 2. c. 7. 1 
3. But by the 9 G. c. 22. commonly called the Black act, Burning by nicht ll 
which is inſerted more at large in the title of that name, and or day. it 
which by the laſt continuance is to be of force till Sep. 1. 1757, 1 
Gr. If any perſon ſhall ſer fire to any mow or ſtack of corn, he i 
ſhall be guilty of felony without benefit of clergy. 1. a | 
And the hurdred ſhall anſwer the damages, not exceeding 200 J. | 
'n, 8, 9, 10. : | 
A0 7 any perſon ſhall apprehend, or cauſe to be convicted, 
ſach offender, and ſhall be killed, or wounded fo as to loſe an 
eye, or the uſe of any limb, in apprehending or endeavouring to 
apprehend ſuch offender, on proof thereof at the ſeſſions, - and 
certificate thereof from thence, the ſherif ſhall pay to the perſon 
intitled the ſum of 50 J. in 30 days, to be repaid to him out of 
the treaſury. J. 12. | 


IV. Exportation of corn. 


1. The king may at any time, by proclamation, prohibit the The king may 
exportation of corn generally, or out of any ſpecial ports by Probibit by pro- 
name, for ſuch time as ſhall be therein limited. 1 F. c. 25. / 27. ö 

2. No duty or ſubſidy whatſoever ſhall be paid on the exporta- Duty on exporta- 
tion of wheat, rye, barley, malt, beans, peaſe, or other grain, tion taken off. 
bread, biſcuit, or meal. 11& 12 V. c. 20. { 4. 

3. But when malt or barley are at or under 245. a quarter, Bounty on ex- 
rye 32 5. Wheat 48 5. every perſon exporting the ſame in Engliſb Portation. 
ſhipping, ſhall have from the officers of the cuſtoms, for every 
quarter of barley or malt exported (ground or unground) 2s. 6 4. 
of rye 35. 6d, of wheat 5s. 1 W. c. 12. And of wheat malt 
57, 5 dn. e. 29. J. 1b. | 4 

And by 5 An. c. 8. art. 6. & ch. 29. f 10. when oats do not 
exceed 155. a quarter, à bounty of 25, 64. a quarter ſhall be 
paid for oatmeal exported, 

4. And if any perſon ſhall wilfully and maliciouſly beat, wound, Penalty of bin- 
or uſe any other violence to any perſon, with intent to hinder him dring exporta- 
frm buying corn in any market or. other place; or ſhall unlaw- 
jully ſtop or ſeize upon any waggon, cart, or other carriage, or 
horſe, loaded with wheat, flour, meal, malt, or other grain, in 
or on the way to or from any city, market town, or ſea port, and 
vilfully and maliciouſly break, cut, ſeparate, or deitroy the ſame, 

a any part thereof, or the harneſs of the horſes drawing the ſame; 

or ſhall unlawfully take, off, drive away, kill, or wound any of 

ſuch horſes; or unlawfully_beat or wound the driver; or ſhall by- 

Cutting of the ſacks, or otherwiſe, ſcatter or throw abroad ſuch. 

wheat, flour, meal, malt, or other grain, or ſhall take and carry 

way, ſpoil, or damage the ſame, or any part thereof: every 

ſuch perſan, being convicted thereof, before two juſtices. or the 

ellons, ſhall be ſent to the gaol or houſe of correction, for any 

line not exceeding three months, nor leſs. than one month, and; 

he once publickly and openly whipped by the maſter of ſuch gaol. 
| | > 


Poundage on 


importation. 
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or houſe of correction, in ſuch city, market town, or ſea | 
in or near which the offence ſhall be committed, on the firſt con. 
venient market day, at the market croſs, or market place there, 


between the hours of 11 ard 2. 11G. 2. c. 22. / 1. 


And if any ſuch perſon ſo convicted, ſhall commit any of the 


offences aforeſaid a ſecond time; or if any perſon ſhall wilfully 


and maliciouſty pull down, throw down, or otherwiſe deſtroy an 
ſtorehouſe, or granary, or other place where corn ſhall be then 
kept in order to be exported; or ſhall unlawfully enter any ſuch 
ſtorehouſe, granary, or other place, and take and carry away any 
corn, flour, meal, or grain therefrom, or otherwiſe ſpoil or da. 
mage any meal, flour, wheat, or grain therein, intended for ex. 
portation : every perſon ſo offending, and being thereof lawfully 
convicted, ſhall be adjudged guilty of felony, and be tranſported 
for ſeven years. /. 2, 3. | 

- And the hundred ſhall be liable to anſwer damages (not exceed. 
ing 100 J.), to be ſued for and levied as in caſes of robbery ; the 
perſon ir jared giving notice of the offence in two days, by bim. 
{elt or ſervant, to a conſtable of the hundred, or the conſtable of 
the place in or near which the fact ſhall be committed; and within 
ten days after ſuch notice, giving in the examination on oath of 


himſelf, or of his ſervant preſent at the time of the fact, or 


having the care of ſuch his property, before a juſtice of the peace, 
whether he knows the perſons that committed the fact, or ary of 


them; and if he confeſſes that he does, then the perſon ſo con- 


tefling, entring into recognizance to proſecute. 11G. 2. c. 22, 


J. , 6. 


But if an offender is convicted in 12 months, the hundred ſhall 
not be lieble; and therefore the action muſt not be brought til 
after one year: nor ſhall it be commenced but within two years, 

Note; Tt is proper here to take notice of a very odd miſtake in 
ſome of the books, relating to an act made in the 14 C. 2. c. z. 
by reaſon of which act one author aſſerts, that the ftatute laft 
recited is of little uſe, becauſe that now by the ſaid ſtatute of 


14 C. 2. mn corn can be exported: and another fays, that by the 


ſaid ſtatute of 14 C. 2. 10 corn ſpall be exported after Dec. 15. 
1741. And the miſtake is no other than this; that inſtead of 
after Dec. 15. the ſtatute ſays, before Dec. 15. 1741, none ſhall 
be exported; and the reaſon was, becauſe at that time there was 
great ſcarcity of corn in the nation. To which may be added, 
that other books take no notice of either the one act or the other; 
perhaps from the above ſuppoſition, that the one act renders the 


other uſeleſs : by which it may ſeem, that the publiſhers of the new 


editions do not always bring down the alterations from the ſtatutes 
themſelves, but quote from one another. | 


V. Importation of corn. 


1. When corn doth not exceed the following prices, the cuſtom 
and poundage for corn imported ſhall be as follows: wheat vot 
above 535. 4 d. a quarter, ſhall pay 163. if above 537. 4 4. = 

wo | no 
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dot above 4“. it ſhall pay 8s. rye not above 40s. a 1 ſhall 


16 5. barley and malt not above 325. a quarter, ſhall pay 16s. 
buck wheat not above 32 3. a quarter, ſhall pay 16s. oats not 
above 16 5. a quarter, ſhall pay 5 5. 4 d. peaſe or beans not above 

05. a quarter, ſhall pay 16 mne x35 x. : 

But when the prices exceed theſe rates, then the duties payable 
before this act, ſhall only be paid, id. /. 2. That is to ſay, for 
every quarter of wheat imported, 5 f. 4.4. of rye 4.5. barley or 


malt 24. 84. buck wheat 25. oats 15. 4. peaſe or beans 45. 


15 C 2 6.7. J. 


2. And that it may be known what price corn bears where Price of corn 


ſuch foreign corn is imported, the juſtices of the peace for the how to be aſcer- 


counties where foreign corn is imported, ſhall at every their quar- 
ter ſeſſions give in charge to the grand jury to make enquiry and 
preſentment upon their oaths, of the common market prices of 
the ſeveral ſorts of middling Engliſb corn, as the ſame ſhall be 


commonly bought and ſold in the county; which preſentment 


ſhall be certified by the. juſtices to the chief officer and colleQor 
of the cuſtoms at the port where the corn is imported, to be hung 
up in ſome publick place in the cuſtom houſe. But this ſhalt not 
extend to the city of Lonaan. 5 G. 2. c. 12. J. 1, 2, 3, 4. 


z. And for preventing the fraudulent importation of foreign Fraudulent im- 
corn, no warrant ſhall be allowed for carrying forth to ſea, to portation. 


any other port, any foreign corn after importation; and no perſon 
ſhall carry forth the ſame, or procure it to be ſhipped for that pur- 
poſe, on pain of forfeiting the ſame, and alſo 205. for every buſhel, 
and alſo the ſhip, with all her guns, tackle, and furniture ; half 
to the king, and half to him who ſhall ſue in any court of record. 
And the maſter and mariners, knowingly aſſiſting therein, ſhall be 
impriſoned for three months. 5 C. 2. c. 12. / 5. | 


A. Licence for a badger of corn. 


Weſtmorland. T the general quarter ſeſſions of the peace held 
at - for the county aforeſaid, the 
day o Me A B. C. D. ond E. F. eſguires, juſtices of the 
peace for the ſaid county (one abheref is of the quorum) have 
licenſed, and by theſe preſents do licenſe and admit G. H. of 
being upwards of 30 years of age, and alſo being a married man, 
and ay houſholder, and having been an inhabitant in the ſaid county, 
for three years laſt paſt, to be a common badger, carrier, buyer, and 
filler of corn and grain in any market or fair whatſocver, and the 


ſame to convert into meal, and to carry to, and wend the ſame in any, 


foir or market, from time to time, and at all times for and during 
the ace of one whole year, from the date hereof ; fo as he do uſe and 
follow the ſaid buſineſs, according to the true intent and meaning of 
the ſlatutes in that caſe made and provided againſt regrators, fore- 
ſallers, and ingroſſers, and not otherwiſe. Given under our hands 
and feals the day and year firſt abovewritten, 


tained, 


63 


| 
| 
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Dignity. 
Eſtate. 
To be choſen 


in the county 
court. : 
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ſwer tor him. 
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B. Condition of the recoghizance. 


, be hall wit farefalh, or ingroſs, or & avy thing ty 
trary to the true meaning of the ſtatates made agarnſt regratn, 
areftallers, aud ingrelſers, or any thing therein contained. 
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oF R ONE RS are ancient officers by the common law, { 
called becauſe they deal principally with the pleas of the 
crown, and were of old time the principal conſervators of the 
peace. 2 Haw. 42. | 
Concerning whom I ſhall ſhew, 

J. Who may be a coroner. 

L. How choſen. wake 

HT. His power and duty in taking an inquiſition if 

| death. | 

TY. His power and duty in other matters. 

. | 

VI. Puniſbment for not doing bis duty. 


I. Who may be à coroner. 


1. Of ancient time this office was of great eſtimation; for 
none could have it under the degree of a knight. 3 Bd. r. c. 10. 
4 Infl. 271. 


2. And by the 14 Ed z. f.1. e. 8. No coroner fall be 


choſen unleſs he have land in fee, ſufficient in the ſame county, 
whereof he may anſwer to all manner of people, 


IL. How choſen. © 


I. The coroner (as of ancient time the ſheriffs and conſervator 
of the peace) ſhall be choſen in full county, that is, in the county 
court, by the commons of the ſame county. 28 Ed. 3. c. 6. 
And this muſt be in purſuance of the king's writ for that pur- 
poſe, iſſuing out of, and returnable into the chancery ; and none 
but freeholders have a voice at ſuch election, for they only are 
ſuiters to the county court. 2 Haw. 43, 44. 2 

2. And being elected by the county, if he be inſufficient, and 
not able to anſwer ſuch fines and other duties in reſpect of 1s 
office, as he ought; the county, as his ſuperior, ſhall anſwer fot 
him. 2 /nft. 175. | 


y : 3. And 
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And being choſen by the county, his office continues, not- Office not void 
2 1.nding the demiſe of the king. 4 Ef. 251. by the king's 
| 4. And after he is choſen, he ſhall be ſworn, by the ſheriff, for To be corn. 
| the due execution of his office. 2 Hales H. 55. 


7 Put in the ſtatute of 28 Ed. 3. Which enacts that they ſhall Others not cho- 
9 de choſen by the county, there is a ſaving to the king and other ſen by the coun» 
lords, Who ought to make coroners, their franchiſes. ty. 


6. The lord chief juſtice of the king's bench, by virtue of h 


| is Chief Juſtice, 
57 ofice, is the chief coroner of England. 2H. H. 53. 8 
III, His power and duty in taking an inquiſition f 
| death. | 
„ ſo 1. When it happens that any perſon comes to an unnatural Notice. 
the death, the townſhip ſhall give notice thereof to the coroner. 
the 


Otherwiſe, if the body be interred before he come, the townſhip | 
| ſhall be amerced. Hales Pl. 170. 


2. And by Holt Ch. J. It is a matter indictable to bury a man purying without 
that dies a violent death, before the coroner's inqueſt hath ſat upon notice. 
him. 2 Haw. Not. 8. 3 

3. And if the townſhip ſhall ſuffer the body to lie till putre- Lying unburied. 
action, without ſending for him, they ſhall be amerced. Halc's | 
Pl. 170. 2 Haw. 48. 2 


4. When notice is given to the coroner, he is to iſſue a pre- Precept to ſum- 
expt to the conſtables of the four or ſix next townſhips, to return a mon a jury. 
competent number of good and lawful men of their townſhips, to 

appear before him in ſuch a place, to make an inquiſition touch- 


ing that matter. 2 H. H. 59. Or he may ſend his precept to the 4 
conſtable of the hundred. Vo 848. | 


5. Theſe are to be at leaſt 12; and it is ſaid, that all perſons of jury. 
the neighbouring towns, above the age of 12 years, are bound to 
attend at the taking the inquiſition, unleſs they have a reaſonable 
excuſe to the contrary. 2 nfl. 148. 2 Haw. 54. | 

b. If the conſtables make not a return, or the jurors returned Default in not 
appear not, their defaults are to be returned to the coroner ; and appearing. 


dne conſtables or jurors in default ſhall be amerced before the 
unty, udpes of affize. 2 H. H. 59. | | 
7- The jury appearing is to be ſworn and charged by the coro- Sweating and 
per to enquire, upon the view of the body, how the party came charge. 
dy his death. 2 H. H. 60. : | | 
| d. For he can take indictments of death, only upon view of View of the 
N he body, and not otherwiſe ; therefore if the body be interred body- 
0uNtY lore he come, he muſt dig it up. And this he may do law- 
* * uly, within any convenient time, as in 14 days. Hale's Pl. 170. 
t pur- 2 Hav. 48. | 
| none 9. If the body cannot be viewed, the coroner can do nothing; Where the body = 
ly are In the jultices of the peace ſhall inquire thereof. Hale's Pl. 170. cannot be 
Haw, 48. | viewed. 
* 10. The jury being ſworn, and the body upon view, he ſhall pom of the 
0 "x qure upon the oaths of them, in this manner, by the ſtatute of charge, where a 
wer lot | £9, 1, ff. 2. called the ſtatute de officio coronatoris ; vix. perſon is ſlain. 
z. And | 


3 


If 


254 Coꝛoner. 


1 | If they know where the perſon was ſlain; whether it were in 


any houſe, field, bed, tavern, or company: | and 

Who are culpable, either of the act, or of the force; and wh 3 H 

were preſent, either men or women, and of what age ſoever they 1 

be, if they can ſpeak, or have any diſcretion: are { 

And how many ſoever be found culpable, they ſhall be taker valu 

and delivered to the ſheriff, and ſhall be committed to the gadl; I 

And ſuch as be found, and be not culpable, ſhall be attaches WWF tone 

| until the coming of the judges of aſſize. | | 20 

Where a perſon 11. And, by the ſame ſtatute, if it fortune any ſuch man he of th 

ſlain 5 found in ſlain, which is found in the fields, or in the woods, firſt it is to by 21 

the nets oe inquired, whether he was flain in the ſame place or not: very 

And if he were brought and laid there, they ſhall do ſo much jourr 

as they can to follow their ſteps that brought the body thither, 24 

whether he were brought upon a horſe, or in a cart: of ſu 

= It ſhall be alſo inquired, if the dead perſon were known, ot fl. 2. 
| _ elſe a ſtranger, and where he lay the night before. 27 
= | Wounds. 12. Alſo, by the ſame ſtatute, all wounds ought to be viewed, any i 
al e the length, breadth, and deepneſs; and with what weapons; u dicte. 
1 in what part of the body the wound or hurt is; and bow may tence 
= be culpable ;. and how. many wounds there be; and who gave the given 
l DSS.” | | 1 the \ 

| | Defendants evi- 13. And they muſt hear evidence on all hands, if it be offered and { 
1 dence. to them, and that upon oath, becauſe it is not ſo much an accu: tion « 
| _ ſation or an indictment, as an inquificion or inqueſt of office, trial, 

| | „ | 2 mw” By 

| To inquire of ' T4. And by the aforeſaid ſtatute, if any be found culpable o ceſſar 

| the murderer's the murder, the coroner ſhall immediately go to his houſe, and the fe 
lands and goods. ſhall inquire what goods he hath, and what corn he hath in hi 24 
aunge; and if he be a freeman, they ſhall inquire how mad die in 

| land he hath, and what it is worth yearly, and further, what con lence, 
= he hath upon the ground: and likewiſe of his freehold, how mul Cureſs 
ov it is worth yearly, over and above the ſervice due to the lord of the ge 
| i the fee; and the land ſhall remain in the king's hands, until the 3 Al. 
| 8 lords of the fee have made fine for it: 25. 
_ | And when they have thus enquired upon every thing, they ſal bench 
= cauſe all the land, corn, and goods to be valued, in like manner an, 


= | as if they ſhould be ſold immediately; and thereupon they ſal Lr. 1 
= — be delivered to the whole townſhip, which ſhall be anſwerable be 


; fore the judges for all. | 

Perſons drowned 15. In like manner, by the ſaid ſtatute, it is to be inquired df 
or ſuddenly dead, them that be drowned, or ſuddenly dead, whether they were 10 25 
\ drowned, or ſlain, or ſtrangled by the ſign of a cord tied ftreight the fin 
about their necks, or about any of their members, or upon a well b 
other hurt found upon their bodies. And if they were not ſlain, BY and he 
then ought the coroner to attach the finders, and all other in the 4s fu 

| - Company. | ound. 
Flight. 16. He ſhall alſo inquire, whether the perſons found guilty, 5 5 
| fled ; for which flight they forfeit goods and chattels. 2 Har, niſteria 

48, 53. | | to the 
| for the 
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17. Ard 


17. And if any perſon be ſlain or murdered in the day time, Townſhip, 


and the murderer eſcape untaken, the townſhip ſhall be amerced. — tor an 


3 H. 7. Ce Io 


lcape. 


18. Concerning horſes, boats, carts, and the like, whereby any Deodands. 


are ſlain, which properly are called deodands, they alſo ſhall be 
valued, and delivered unto the towns as before. 4 Ed. 1. f. 2. 


19. All which things muſt be inrolled in the rolls of the co- Coroner”s rolls, 


roner. 4 Ed. 1. f. 2. 


20. And the ſheriffs ſhall have counter rolls with the coroner, Sheriff's rolls, 


of things belonging to their office. 3 Ed. 1. c. 10. 


21. ut it is not neceſſary that the inquiſition be taken in the Adjourning after 


very ſame place where the body was viewed; but they may ad- view. 
journ to a place more convenient. 2 Hana. 48. 8 


22. Immediately upon theſe things being inquired, the bodies Burial. 


of ſuch perſons being dead, or flain, ſhall be buried. 4 Ed. 1. 


23. By the 1 2 P. & M. c.13. /. 5. Every coroner, upon Certifying to the 


any inquiſition before him found, whereby any perſon ſhall be in- afiizes, 
dicted for murder or manſlaughter, or as acceſſary before the of- 

fence committed, ſhall put in writing the effect of the evidence 

given to the jury before him, being material; and ſhall bind over 

the witneſſes to the next general gaol delivery to give evidence; 

and ſhall certify the evidence, the recognizance, and the inquiſi- 

tion or indictment before him taken and found, at or before the 

trial, on paig of being fined by the court, 


By the expreſs words of which ſtatute, he may inquire of ac- 
cſſ«ries b fore the fad; but he cannot inquire of acceſſaries after 
the fact. 2 Haw. 48. „ . 

24. He ought alſo to inquire of the death of all perſons who perſons dying in 
die in priſon; that it may be known, whether they died by vio- gao!. 
lence, or any unreaſonable hardſhips: for if a priſoner, by the 
dureſs of the gaoler, comes to an untimely death, it is murder in 
the gaoler, and the law implies malice in reſpe& of the cruelty. 
3 laſt. 52, 91, | 

25. lf the inquiſition ſhall be quaſhed in the court of king's Inquiſition 
bench, the coroner by leave of the court may take up the body duafhed in the 
again, and take a new inquiſition. E. 5 G. K. and Saunders. ee SOA 
Kr. 167. M. 9G. Caſe of the coroner of Menlocꝶ Str. 533. ” 


IV. His power and duty in other matters. 


1. He onght to inquire of treaſure that is found ; who were Ticaſure trove. 
the finders, and likewiſe who is ſuſpeRed thereof; - and that may 
well be perceived, where one liveth riotouſly, haunting taverns, 


| and hath done {o of long time: hereupon he may be attached for 


this luſpicion, by four, or ſix, or more pledges, if he may be 
found. 4 £4. 1. Be 2s 26 

2 Beſides his jadicial place, he hath alſo an authority mi- Exccuting pro- 
Diſterial as a ſheriff; namely, when there is juſt exception taken ces, 


| to the ſheriff, judicial proceſs ſhall be awarded to the coroner, 


or the execution of the king's writs: and in fome ſpecial caſes, 
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gs eee. 
the king's original writ ſhall be immediately directed to lin 

4 Af. 271. | 8 
Outlawry. 3. He is bound to be preſent in the county court, to pro- 
| nounce judgment of outlawry upon the exigent, after Quinty 
exattus, at the fifth court, if the defendant doth not appex, 

Wood 833. | | 

Appeals 4. He had anciently alſo a power in certain appeals, as of rape, 
| and maim ; which are now out of uſe. * 


J. His fees. 


Fee of 138. 4d. 1. By the ſtatute of 3 H. 7. c. 1. The coroner ſhall have for 
his fee, upon every inquiſition taken upon the view of the body 
| lain, 135. 4 d. of the goods and chattels of bim that is the ſlayer 
and murderer, if he have any goods; and if not, he ſhall have 
for his ſaid fee, of ſuch amerciaments as ſhall fortune any town. 
__ ſhip to be amerced for eſcape of ſuch murderer. 
Fee of 20s. and 2. Moreover, by the 25 C. 2. c. 29. For every inquiſſtion 
9%. a mile. Anot taken upon view of a body dying in gaol) he ſhall have 20;, 
and alſo gd. for every mile he ſhall be compelled to travel from 
his uſual place of abode to take ſuch inquiſition; to be paid b 
order of the juſtices in ſeſſions, out of the county rates; for whi 
order no fee ſhall be paid. / 1. | 


And for every inquiſition taken on view of a body dying in 


priſon, he ſhall be paid ſo much, not exceeding 205. as the juſtices 
in ſeſſions ſhall allow; to be paid in like manner. / 2. 

But no coroner of the king's houſhold, and of the verge of 
the king's palaces; nor any coroner of the admiralty ; or of the 
county palatine of Durham; nor of the city of Londen and bo- 

rough of Southwark, nor any franchiſes belonging to the ſaid 
city; nor of any city, town, or franchiſe, not contributing to 
the county rates, or within which ſuch rates have not been uſually 
aſſeſſed, ſhall be intitled to any benefit by this act; but they ſhall 
have ſuch fees and ſalaries as they were allowed before this act, ot 
as ſhall be allowed by the perſons by whom they have been ap- 


pointed. /. 5. | 
VI. His puniſhment for not doing his duty. 


His puniſhment T. Coroners concealing felonies, or not doing their duty thro! 
for negle& of fayour to the miſdoers, ſhall be impriſoned a year, and fined at he 
** king's pleaſure. 3 £4. 1. c. g. : 

2. And by the 3 H. 7. c. 1. If any coroner be remiks, and 
make not inquiſitions upon the view of the body dead, and certity 
the ſame to the gaol delivery; he ſhall forfeit to the king an hun- 
dred ſhillings. . 

3. And by the 25 G. 2. c. 29. If any coroner, not appointed 
by an annual election or nomination, or whoſe office is annexe 
to any other office, ſhall be convicted of extortion for taking more 
than his lawful fees, or of wilful negle& of his duty, or miſde. 


meanor in his office; the court may adjudge him to be m_ 
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deputy ; for he is a judicial officer. . Wood 141. 


aid county, on the 
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Coꝛoner. — 


om his es; and thereupon, if he ſhall have been elected by 


the freeholders, a writ ſhall iſſue for the amoving him, and elect- 
ing another in his ſtead; and if he hath been appointed by the 
lord of any liberty or franchiſe, or in any other manner than by 
the freeholders, the perſon intitled to nomination, ſhall on notice 
of ſuch judgment of amoval, nominate another perſon in his 
ſtead. / 6. 

4. a he ought to execute his office. i in perſon, and not by 
Otherwiſe it 
ſeemeth that he ſhall incur the aforeſaid * for remiſſneſs of 
neglect of. duty. wes | 


* „ 


Rd 


20 1 


The coroner” 8 "s precept t to damm a Jury... 8 


* * {> 


Velmorland, $ To the high confible of == in the fait! county: 


HES B are in be name of car b ehge hord FR bing, to 
1 7equire you, immediately” "pore fight hereof, 6 ſummon and 
earn 24 good and lawful men t four viext torunfhipe t 
in the ſaid county, io be and appear bifore me A. C. gangen one 
of the corantrs of the county for quid, at. a fertſaid' inthe 
day of —— und there tui inguire 
of, do, and execute all uch Wage 4 on hir majtſly's belvalf all be 
lawfully given them” in charge. Whertoff Yail not, dt ybi will an- 


fwer the _— 9” RES” ar _—_ 1 band ond, 12 * 


— 
% 1 A ' 4 » 931 . " we «} „ „ q \ S 02 * a 
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The j jurors EN on 1 coroner 8. iche, 


©” YSY VAS% 


0 U all diligently inquire, nd, 575 7 ment ia ®, _ 
the behalf of our Sovereign bord th F 7? e o and an. what 


framer A. D. (or, a per/on unknown, as the Gale is) Bert Hing dad, 
came to his death; and 0 lach other matters. relating to the ſame 92 
25 „ N W 288 according. to Jour exidence 2 oeh 

5 by "7 * 8 WW 5 * N 0 AS Bs 


After ue bean is fold "the" N may be loom, ae or 
four together, as follows ; 4 F 


Such oath as A. F. the foreman if this Wd bath for: by part 


| taken, you and every of you all duell ant truly obere ant Fan on 


Your parts ee So Help you god. 


e 
| Inquiſition of murder. 
Felnodid. A* inquiſiti tion indented, taken at in the 
county of > aforeſaid, 7 Ro of 


= the — year of the reign of ——— before me, A, C. 
==> one 9 the coroners of our lord the king, for the county 
efereſaid, upbn the vi of the body of A. D. yds and there lying 

ae the oaths of A. B. C. P. E. F. &c. goed ana lawful 


. 1 | mp 


ed 
8 


Loꝛoner. 


men of aforeſaid, and of three other of the next towns, ty 
auit, K. L. and M. in tbe ſaid county, who being ſworn and chargd 
to inquire on the part of our ſaid lord the king, when, where, bab, 
and after what manner, the ſaid' A. P. came to his death, di [yy 
upon their oath, that one A. M. late of ——— aforeſaid, gon. 
. mat, not having god before his eyes, but being moved and ſeduced ly 

the inſltgation of FA devil, on the day of in the = 
year of ——— aforeſaid, at the firſt hour in the night of the ſang 
day, with force and arms, at — in the county afereſaid, in 
and upon the aforeſaid A. D. then and there being in the peace if 
god and of the ſaid lord the king, feloniouſly, voluntarily, and of 

's malice forethought, made an afſault; and that the aforeſaid 
A. M. then and there with a certain favord made of iron and fill, 
of the value of 5s. which be gbe ſaid A. M. then and there bell in 
his right hand, the aforeſaid A. D. in and upon the left part of the 
belly of the ſaid A. D. a little above the navel of the ſaid A. D. 
then and there violently, felomouſly, voluntarily, and of his malic 
forethought, flruck and pierced, and gave to the ſaid A. D. then and 
there with the fword aforgſaid, in and upon the aforefaid left part of 
the belly of the ſaid A. D. a little above the navel of the ſaid A. D. 
one mortal wound of the breadth of half an inch, and of the depth 
of three inches, of which ſaid mortal wound the aforeſaid A. D. 
then and thert inſtantly died; and ſo the ſaid A. M. then and there 
 felonionſly killed and murdered the ſaid A. D. againſt the peace of our 

ſaid lord the king, his crown and dignity. | 


* 


- 


And the ſaid jurors further ſay, upon their oath aforeſaid, that 
A. A. of „ and B. A. of ———— yeoman, were. fi- 
loniouſly preſent with drawn fwords, at the. time of the felony and 
murder aforeſaid in form aforeſaid committed, that is to ſay, on the 
ſaid of in the year aforcſaid, at 
aforeſaid in the county aforeſaid, at the ſirſt hour in the night of the 
| faid day, then and there comforting, abetting, and aiding the ſaid 
A.M. to do and commit the felony and murder aforeſaid in manner 
aforeſaid, againſt the peace of our faid lord the king, his crown an 
' And moreover, the jurors aforeſaid, upon their oath aforeſaid, di 
Jay, that 'the ſaid A. M. A. A. and B. A. had not, nor avy of 
them had, nor as yet have or hath any goods or chattels, lands or 
tenements, within the county aforeſaid, or elſewhere, to the knows 
, Tr [TT TT 
In cuitneſs whereof, as well the aforeſaid coroner, as the juro! 
gforgſaiu, have to this inguiſition hut their ſeals, on the day and ytar 
eforiſaid, and at the place aforeſaid. R 


A. C. Coroner. n | 
: . E. F. Oc. juror, 


= 
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An inquiſition where one hangs himſelf. 


— As above to 70t zar g before bis eyes, but 
bring ſeduced and moved by the inſtigation of the devil, at —— 


aforeſaid, in à certain wood "at aforeſaid Handi and 
r eee 7 1 9 
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Coꝛoner. 


being, tbe ſaid A. D. being then and there alone, with @ certain 


hempen cord of the value of 3 d. wwhich he then and there bad 
and held in his hands, and one end thereof he then and there put 
about his neck, and the other end thereof he tied about a bough of 
a certain oak tree, and himſelf then and there, with the cord afore- 
ſaid, voluntarily and felonioufly, and of his malice forethought, | 
hanged and ſaffocated; and ſo the jurors aforeſaid, upon their oath 
aforeſaid ſay, that the ſaid A. D. then and there in manner and 


| form aforeſaid, as a felon of himſelf, feloniouſly, voluntarily, and 


of bis malice forethought, himſelf killed, frangied, and murdered, 
againſt the peace &C. 8 | 


An inquiſition where one drowns himſelf. 


| at aforeſaid, in the county aforeſaid, then and 
there being alone, in a common river there, called « himſcIf 
voluntarily and feloniouſly drowned; And jo the jurers aforeſaid, 
upon their oath aforeſaid ſay, that the aforeſaid A. D. in man- 
ter and form aforeſaid, then and there himſelf voluntarily and fe- 
Imiouſly as a felon of bimſe(f killed and murdered; againſt the 


An inquiſition upon one who dies in gal. 


— who ſay upon their oath, that the aforeſaid A. D. on 
the day of the taking of this ingui ſition, being a priſoner in the gaol 
at — in the county aforcſaid, then and there did of the viſita- 
tion of god, and then and there in manner and form. aforeſaid came 


to his death, and not otherwiſe. In wwitneſs &e. 


An inquiſition on one non compos mentis. 


ubo ſay upon their oath, that the aforiſaid A. D. on 
the day and year aforeſaid, and at the time of his death, to wit, 
from the . day of to the time of bis death, ani at the 
time of his death aforeſaid, wwas a lunatict, and a perſon of inſane 

mind; and that the ſaid A. D. bring a lunatick and a perſon of 
inſane mind as aforeſaid, did on the <—=—_— day of come 
aloe to a certain river, called in the ſaid county, and did 
then and there caft himſelf into the ſaid river, and drowned him- 
ff in the cuater of the ſaid river. And ſo the jurors aforeſaid, 
upon their oath aforeſaid ſay, that the aforeſaid A. D. from the © 


cauſe aforeſaid, in manner and form aforeſaid, came to his death, 


end wt otherawiſe. In witneſs &c. | 
An inquiſition on one for cutting his throat. 


mmm by the infligation of the devil, at afor:ſaid in 
the county aforeſaid, in and upon himſelf, then and there bring in the 
peace of god and of the ſaid lord the king, feloniouſly, voluntarily, 
and of his malice forethought, made an aſſault ; and that the afore- 
feid A. D. then and there awith - certain knife, of the value of 

' $2 one 


4 


aug pruny, Which. he the ſaid A. D. then and there held ix hi. 
right hand, himſelf upon his throat then and there felomouſly, vo- 
lantarily, and of his malice foret haugbt did ſtrike, and gave to 
| bimfelf then and there with the knife aforeſaid, upon his throat 
aforeſaid, one mortal wound, of the breadth of four inches, and the 
depth. of one inch, of which ſaid mortal wound the ſaid A. D. ot 
— aforejaid in the county aforeſaid . languiſhed, and languiſß. 


ing lived, from the ſaid ———— day of ———— in. the = 
year afareſaid, to the =——— day of ——— and that the ſaid 
. D. on che day of aforeſaid, in rb year 


aforeſaid, at aforeſaid, in the county aforeſaid, f that 
mortal wound died. And fo the jurors afor:faid* &. 885 


* 


For killing another in his own defence. 


en their oaths ſay, that A. K. late of — gentleman, 
at aforeſaid in the ſaid county, on the day 7 
in 1h. — year . in the peace of god and of our ſaid 
lard the king thee being, A. M. late of ——— #n the county . 
2 the hour of in the afternoon of the ſame day, did 
come, and upon him the ſaid A. K. then and there of his malice 
forethought did made an aſſault, and him the ſaid: A. K. did then and 
there endeavour to beat and kill, by continuing the afſault aforgſaid, 
From the boiee of one W. H. inm————— zefore/aid to a certain place 
called ———— is the county aforeſaid, and the ſaid A. K. ſeeing that 
the ſaid A. M. was fo malictoufly diſpoſed, to à certain wall in the 
ſaid place, called did fiee, and from thence for fear of death 
could not eſcape, and fo. the: ſaid A. K. himfelf, in preſervation of 
bis life, againſt the ſaid A. M. continued to d fend, and in his baun 
defence him the ſaid A. M. upon the right part of the breaft of him 
the ſaid A. M. with a certain fword of the price of one ſhilling, 
auhich the ſaid A. K. then and there held in his. right hand, did 
ftrike, then and there giving to the ſaid A. M. one mortal avourd, of 
the breadth. of one inch and of the depth of three inches, of which 
Said mortal wound the ſaid A. M. at — afereſaid in the county 
afarefaid languiſbed, and languiſbing lived from the jaid —— ry 
Of mms to. tbe == day . from thence. next enſuing, 
and that the ſud A. M. on the ſuid= day of ———— in the. 
e, afereſaid, at aforeſaid in the ſaid county, ＋ 
that mortal wound died; Aud jo the ſaid A. K. did then and thert 


i 


kill him the ſaid A. M. in his own defence. | 


An inquiſition where the murderer is unknown. 


be ſame as before, only ſay, ——— that à certain per. 
fon unknown &c. and add And the ſaid jurors upon their 
oath aforeſaid furtber ſay, that the ſaid perſon unknown, after be 
had committed the ſaid felony and murder in manner aforeſaid, aid 
A away, Againſt the peace &c. WT 


* X 
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k Cottage (Sax. Cate] is a little houſe for habitation, without 
= any land belonging to it. Ward 763, ot * 
4 By the 31 El. c. 7. No perſon ſhall build any cottage for habita- 
Ir tier, nor convert any building to be uſed as a cottage fo habitation, 
at une y to the ſame four acres of” graund at the leaſt, according 
to rhe flatute vr ordinance de terris menſurandis, being bis. own 5 
bel or inheritance tying near to the ſaid cottage, to be continual, 
occupied and manured therewith, fo long as the ſame cottage full be 
inhabited; on pain of 101. to the king. 1. 1. ILL 
n, And every perſon who ſhall uphold and continue any. fuch cottage, 
— to be erected or converted for habitation, auhertunto four acres ſpall 
id mt be laid to be occupied therewith, ſhall forfeit to the king 40 5. 
G. for every month. 1. 2. 5 : © RE. 
1 And there ſhall not be any inmate, or more. families than ong, - 
ice dwelling in any one cottage ; on pain that the owner or occupier 
nd ſhall forfeit to the lord of the leet 10s. a month, auho on preſent- 
id, ment may levy the fame by diſtreſs, or ſue for it in any caurt of re» 
ae cord. 1. 3. a u ns a ct 
at And the juſtices of afſize, juſtices of the peace in ſeſſions," and 
the every lord within his leet, and no others, may hear and. determine 
th all offences againſt this act, by indi dt ment, or by preſentment, or in- 
f 


formation, and award execution by fieri facias, elegit, capias, or 


wn otheraviſe. 


im But this ad ſhall not extend to any cottage in any city, town 
18. corporate, or ancient borough, or market. toaun; nor to any cat- 
did tages for workmen only, in any mineral works, coal mines, quar- 
of ries, or delfs of flone ar flate, or in making brick, tile, lime, or 
ich coals, ſo as they be not above one mile diſtant from the place of 
ny Working . 14 | PIT 1 

day Alſo this ſhall not extend to any cottage within a mile of the ſea, 
ng, or on the fide of. a navigable river where the admiral ought to ha 
the juriſdiction, fo long as no perſon ſhall inhabit therein, but a ſailor, 
„ or man of manual occupation for furniſhing any ſhip or wveſſel ; nor 
ert to any cottage to be made in any foreſt, chaſe, warren, or park, ſo 


| long as no other perſon ſhall therein inhabit, but an under keeper or 


warrener ; nor to any cottage hiyetofore made, ſo long as no other 


wy berſan ſhall therein inhabit, but a common herdman or ſhepherd, for 

keeping the cattle or ſheep of the tawn, or a poor, lame, ſich, aged, 
per- | or impotent perſon ; nor to any cottage to be made, auhich for any juſt 
heir . Yeſpeft, on complaint to the aſſizes or ſaſſions, ſhall by their order be 
- be decreed to continue for habitation, ſo long only as,by fuch decree ſhall 
did be limited. ſ. 6. . 1 


And by the 43 El. c. 2. 7. be 'churehawardens and overſeers, by 
tonſent "of the lord of the manor; may erctt cottage) on the waſtes 
— — for the habitation. of the poor, Out for d other pur- 
ige. : EIN ID e 


c 
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Cottage. 


No perſon [hall build any cottage for habitation) An indicment 
for erecting a cottage contrary to the ſtatute, was quaſhed; be. 
Cauſe it was not ſaid that any inhabited it: for if it was not inha- 
bited, it was no offence. 1 Ventr. 107. 


Aceording to the flatute or ordinance de terris menſurandis] That 


| is, after 367 foot to the pole. 2 ift. 737. 


Being his oxun freehold or inheritance) Therefore neither ground, 

holden by copy, or for life or lives, or for any number of year, 
will ſerve: and it muſt be freehold, either in fee ſimple, or fee 
tail. 2 M. 737. 


© Fufices of affix, juices of the peace in (Hin, and every lod 


*within his leet) So that there is a concurrent power in every of 
theſe three; and the judgment of ſuch one of them as doth 
fiſt enquire of, hear, and determine the ſame, ſhall ſtand, 


A Inf. 739. 


Nor to any cottage heretofore made) That is, erected before the 
making of this act. 


Finally, Lord Coke obſerving upon this act of the 31 U. 
fays, The inconveniences that grow by unlaw ul cottages againſt 
this ſtatute are great; being neſts to hatch idleneſs, the mother 
of pickings, thieveries, ſtealing of wood, and the like; tend- 
ing alſo to the prejudice of lawful commoners, for that new erect- 
ed cottages within the memory of man, tho' they have four acres 
of ground, or more, laid to them, according to this act, ought 


not to common in the waſtes of the lord; but the greateſt 
inconvenience of all is, the ill breeding and educating of youth; 


which inconveniences may be eaſily helped and remedied, by the 
-roviſions of this excellent law, if lords of leets and their ſtew-ards 
would look to the execution of this at, which (he ſays) he holds 
to be the readieſt means; for albeit the cottage erected, or con- 
verted, cannot by any proviſion in this ſtatute be demoliſhed, or 
pulled down, yet the execution of the penalty of this act will 
make it uninhabitable, and work the deſired effect. And they 
may alſo be amerced, for wrongful commoning, in the court 
baron. 2 Inf. 740. | | 


- Counterfeſt. see Coln, Cheat, Fozgery. 


County court. 


4- A NCIENTLY, the comizer, counts, ar earl, had the 
1 government of the counties; and afterwards the wice- 
eomites or /heriffi, And the county ſeemeth to be nathing elſe 
but the diftrit of the comes or count. Shire is a Saxon word, 
. from Ayrau, tg ſhare or diyide, for that the ſhires or * arg 


4 


vids 


deferred than one month from court to court, ſo that the county bolden. 


cording to the month of the kalendar. 2 ft: 71. 


che debt or damage is under 40s. 4 last. 266 this court hath. 


uff lived out of the county. Greenw. 11. Read. County C. 


5.23. he ſhall forfeit 20 J, with coſts, to him who ſhall fue in any 
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divided by certain metes and bounds from each other. And the 
feeriff, in Saxon ſcyregerefa, is the reve, grave, or governor of 
the /5ire; wherein he hath great power, being therein the chief of- 
ficer under the king. | | — 
2. The ſheriff holdeth in his county two courts ; the ora, and County court. 
the county court: The torn is the king's court of record, for cri- 
minal cauſes, and for redreſſing of common grievances within the 
county ; the county court is not a court of record, but only a court 
baron, for civil cauſes, and this is the court of the ſheriff 
MT” 85 3 | | 

3. By the 2 & 3 Ed. 6. c. 25. No county court ſhall be longer When to be 


court ſhall be kept every month, and not otherwiſe. | 
And this is to be accounted 28 days to the month, and not ac- 


4. It may be kept at any place within the county, unleſs re- Where to be 
ſtrained by ſtatute. Mood 832. * 2 *  kepts 

5. The ſuitors, that is, the freeholders, are the judges in this How far the ſhe- 
court; except that in re. diſſeiſin, by the ſtatute of Merton, the rift is judge. 
ſheriff is judge. And by the ſtatutes concerning parliamentary | 
elections, he is judge at the election of knights; for he muſt 
make a true return at his peril. Barl. County Court. 2 
6. This court ſhall hold pleas betwixt party and party, where Of what ſum 


But in a replewin, the ſum may be above 40s. 4 Iaſt. 266. „ 
7. Alſo it hath not cognizance of treſpaſs wi & armis, be- Of what offences 
cauſe a fine is thereby due to the king, which it cannot impoſe. *Þis court hath 
4 Hf. 266. | „F 
8. And by the 11 H. 7. c. 15. No plaint ſhall be entred in One plaint for 
the county court, but where the plaintiff or his attorney is pre- one treſpaſs or 
ſent; and the plaintiff ſhall find pledges to purſue his plaint; and contract. 
he ſhall have but one plaint for one treſpaſs or contract; on pain 
of 405. half to the king, and half to the proſecutor. And one 
juſtice may examine the ſheriff or other officer, making default ; 
and ſhall, within a quarter of a year, certify the examination into 
the exchequer. | ING | 

But as to the pledges abovementioned, they are now diſuſed in 
this court; and were formerly uſed only in caſes where the plain- 


9. But by virtue of a writ of ju/ticies, the court may hold plea writ of juſticies 
of r vi & armis, and of any ſum, or of all actions per- | 
ſonal, above 405. For this writ is in the nature of a commiſſion 

to the ſheriff, and is vicontiel, that is, belongs to the ſheriff, and 

wn in the county court, and is not returnable. 4 It. 

2 0. : \ * 7 | ? N 

10. By the 12 G. 2. c. 13. /. 7. If any perſon ſhall com Who ſhal a. 
mence or defend any action, or ſue out any writ, proceſs, or ſum- a) in ll * 
mons, or carry on any proceedings in the county court, Who ſhall as 15 
not be admitted attorney or ſolicitor according to the act of 2 G. 2. 


Fout of record. | 


84 5 Which 


mnlarged. ad. 


County court. 
Which faid act of 2 G. 2: hath continuance by the 22 C. 2. 
e. 46. to June 24. 1757, Sc. | | 
11. The plaintiff in this court firſt takes out a ſummons, re. 
tornable at the next county court; and if the defendant do not 
appear, an attachment or 4://ringas is to be made out: but if the 
defendant appears, the plaintiff is to file bis declaration, ſhewing 
his cauſe of action, or matter of complaint, in what manner the 
action accrued, at what time and place the wrong was done, and 
the damage he hath ſuſtained. Green. 11. Read. County C. 
12. If the defendant doth appear, and the next court after 
gives a rule to declare, and the plaintiff doth not file his declara. 


tion within the time, he may be nonſuited. id. 


13. When the plaintiff hath declared, he muſt continue his ſuit 
from court day to court day, otherwiſe the defendant may take 
advantage of it; and this is called a continuance, being an adjourn. 
ing of the ſuit from time to time, to keep it on foot. . 

14. The rule, or dies datus, is when farther day is given to 
the plaintiff to declare, or to the defendant to plead ; and the time 
given 1s uſually to the next court day, but upon occaſion may be 

15. The next court after filing the declaration, and imparlance 
given, the defendant is to put in his anſwer or plea, and if the 
plaintiff join iſſue, they may proceed to trial the next court day, 
if they proceed not farther by replication, rejoinder, ſurrejonder, 
and the like. 77. 

16. But if freehold is pleaded by the defendant, this court can 
proceed no further, for freehold ſhall never be tried without writ ; 
therefore the cauſe muſt be removed: as when a defendant avoweth 
for damage feaſant, and the plaintiff juſtificth by reaſon of com- 
mon of paſture. oed 833. "9th 

17. Where a verdi& is given for the plaintiff, and judgment 
entred thereupon, a feri facias may be awarded againit the defen- 
dant's goods, which may be taken by virtue thereof, and appraiſed 
and ſold, 'to ſatisfy the plaintiff ; but if the def-ndant hath no goods 
Fink 8 to levy, the plaintiff remains without remedy in this 
court, for it being no court of record, no capizs lies there; but 
an action may be brought at common law upon the judgment en- 
tred. Greenw. 22. Read. County C. 


18. Cauſes are removed out of this court, by a writ of e- 


eordare, which iſſues out of the chancery, directed to the ſheriff, 
commanding him to ſend the plaint that is before him in his county 


court (without writ of ju/ticies} into the court of king's bench, 


or common pleas, to the end the cauſe may be there determined. 
Ang the ſheriff is hereupon to ſummon the other party to be in 
that court (into which the plaint is to be ſent) at a day certain. 
And of all this he is to make a certificate under his own ſeal, 
and the ſeals of four ſuitors of the ſame court. Read. County C. 
19. Cauſes are alſo removed by ponc, which differs in nothing 
from a recardare, but that it removes ſuch ſuits as are before the 


ſheriff by writ of ju/ticzes, and a recordare is to remove the {uit | 


that is by plaint only, without writ. id. 


20. And 
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*% 


20. And altho' the plea be diſcontinued in the county, yet the Removal after 
nintif or defendant may remove the plaint into the common diſcontinuance. 
<4 or king's bench, and it ſhall be good, and he ſhall declare 
upon the ſame. id. PE | : 

21: In this court, after the guinto exafus, the coroner gives Outlawry pro- 
judgment of outlawry. 4 inſt. 200. | nounced, 

22. Out of the county court is derived the hundred court, for Hundred court, 
the eaſe of the ſubject; and it bath like juriſdiction as the count 
court, and may be held every three weeks. 2 Infl. 71. 4 


args — — — 
ſui | | 
- | County rate. 
irn. , 1 | 
| 1. HE ſeveral rates hereafter following, in order to avoid Several rates 
1 to | the inconveniences of ſeparate collections, ſhall for the thrown into one 
me | future be levied and raifed by one general county rate ; 7 rg county 
' be That is to ſay, WE», 
i) For repairing county bridges, and highways thereto adjoin- 
ance |} ing, and ſalaries for the ſurveyors of bridges; as directed by the 
the 22 H. 8. c. 5. and 1 Au. ft. 1. c. 18. | 
day, (2) For building and repairing county. gaols; by 11 & 12 JF. 
der, c. 19. | Ry ; 
(2 For the maſter of the houſe of correction his ſalary, and 
can relieving the weak and ſick in his cuſtody ; by the 7 J. c. 4. 
rit ; (4) For relief of the priſoners in the king's bench and mar- 
veth ſhalſea priſons, and of poor hoſpitals in the county, and of thoſe . 
om- | that ſhall ſaſtain loſſes by fire, water, the ſea, or other caſualties, 
and other charitable purpoſes for relief of the poor; by the 
nent % 5 or 7 . 
fen- (5) For relief of priſoners in the county gaol; by 14 El. 
uſed "© A | ö 0 
ods 60 For ſetting priſoners on work; by the 1 9 G. 2-44 1 
this All which ſaid fix diſtinct rates (and that for vagrants by the 
but 11 An. now repea led) are incorporated into one general county 
en- rate, by the 12 G. 2. c. 29. And by the ſaid ſtatute, and other 
| ſubſequent ſtatutes, theſe other following charges are likewiſe di- 
re- reed to be paid out of the ſaid general Prey rate; to wit. 
riffs  . (7) The treaſurer's ſalary; by the 12 C. 2. c. 29. 
unty (8) Charges attending the removal of any the ſaid general 
nch. county rates by certiorari; by the 12 G. 2. c. 29. | . 
ned. (9) Money for purchaſing lands at the ends of county bridges z 
e in by the 14 C. 2. c. 33. . | 
tain, (10) Charges of building or repairing houſes of correction, 
ſeal, and for fitting up and furniſhing the ſame, and employing the per- 
by ſons ſent thither ; by the 17 G. 2. c. 5. , 33. 
ning (11) Charges of apprehending, conveying and maintaining 
: the  Togues and vagabonds ; by the 17 G. 2. c. 5. | 
; ſuit (12) Charges of the ſoldiers carriages, over and above the. 
| oficers pay for the ſame, by the ſeveral yearly acts againſt mutiny 
and deſertion, * of 


And (13) The 
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County rate. 
(13) The eoroner's fee of 9 d. a mile for travelling to take ; 
inquiltion, and 205. for taking it; by the 25 G. 2. wh 1 * 
(14) Charges of carrying perſons to the gaol, or boule of cor. 


rection; by the 27 G. 2. c. 3. 


Sefhons to lay 


(15) Charges of proſecuting and convicting felons ; by the 
26 G. 2. e. 36. and 27 G. 2. c. 3. - 
| (16) Charges of proſecuting and convicting perſons plundering 
ſhiparecked goods; by the 26 G. 2. c. 19. 9 

To which may be added theſe following, by former Qatutes, 
VIZ. ets 

(17) By the 6G. . 23. The charges of tranſporting felong 
are directed to be paid by the treaſurer out of the county flock; 
which is now the ſame in effect, as to charge it upon the general 
county rate; ſince there can be no county ſtock in the treaſurer's 


kands but that. | 


(18) Charges of bringing inſolvent debtors to the afſizes, in or- 
der to their diſcharge, if themſelves are not able to pay ; by the 
YG. 3. £27. | | 

(19) Charges of carrying pariſh apprentices, bound to the ſe 
ſervice, to the port to which the maſter belongeth ; by the 
2 & 3 An. c. 6. | | | 
2. And that the ſame may be collected with as much eaſe, and 
as little expence as poſſible, the juſtices at their general or quarter | 
ſeſſions, or the greater part of them, ſhall have power to make 
one general rate to anſwer all the purpoſes aforeſaid. 12 G. 2, 
c. 29. /. 1. 

Which rate ſhall be aſſeſſed in ſuch proportions, in every pariſh 
or place, as any of the rates by the ſaid ſeveral former als have 
been xſually afſefſed. id. | ” 

By which laſt words reference being made to the former acts, as 
to the manner of proportioning the rate, it is proper to inſert here, 
how the caſe ſtands upon the ſaid former acts, as to ſuch laying of 
the aſſeſſment; and it is thus: | 

(1) By the abovementioned act of the 22 H. 8. (in regard to 
bridges ) the juſtices were to rate every inhabitant within their ju- 
riſdiction, in ſuch reaſonable ſum, as they ſhould think convenient. 
And by the 1 Ar. fl. 1. c. 18. Every town, pariſh, or place was 
to be aſſeſſed, as they uſually had been aſſeſſed towards the repair 
of bridges. | 

(2) By the 14 El. c. 5. (for relief of priſoners ) the juſtices were 
to rate every pariſh at ſuch reaſonable ſums as they ſhould think 
convenient. | | 

(3) By the 43 EI. c. 2. (for hoſpitals and the marſhal/ea) the 
fame was to be rateably aſſeſſed upon every pariſh. 1 
(4) By the 7 J. c. 4. (for the maſter of the houſe of correttion 
Bis ſalary) the ſame was to be rated, as for hoſpitals and the mar- 
ſhalſea, by the 43 EI. c. 2. " 

(5) By the 19 C. 2. c. 4. (for ſetting priſoners on wwork) to be 
raiſed as other county charges. | 


(6) By the 11& 12 V. c. 19. (for repairing gaolt) to be aſ. 


ſeſſed by the juſtices in equal proportiags, on every hundred, ward, 
or other diviſion, | | 
(7) And 
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(7) And for wagrants (by the 12 An. now repealed) the money 
was to be raiſed as for bridges and ols. . 
So that upon the whole, here ſeems to be intended an equal, 
proportionable rate, upon erery diviſion. 
3. And where any perſon, liberty, diviſion, or place hath Places 
oſually contributed, or is liable to pay, only to one or more of, from part of the 
and not to all the rates hereby intended to be raiſed, and thrown rate. 
into one general rate; the juſtices at their general or quarter ſeſ- 
ſions may order and aſcertain, what proportion thereof ſhall be 


* 


aſſeſſed on, and paid by ſuch perſon, liberty, diviſion, or place. 


12 C. 2. c. 29. / 5. | | 
As for inſtance, where by the ſtatute of 22 H. 8. c. 5. towns 


| corporate are charged for the repairing of bridges within their re- 


ſpective liberties; and the counties, for the bridges out of ſuch 
liberties; in ſuch caſe, a town corporate ought not to be-charged 
towards the bridges in the county at large ; and conſequently ought 
to have an abatement in the rate charged upon them, in ſuch pro- 
portion as the expence of bridges is to the whole expence of the 
ſeveral articles charged upon the ſaid general county rate; as if 
the expence of bridges be a tenth part of the whole expence 
chargeable upon the county rate, then ſuch town corporate ſhall 
have an abatement of one ſhilling for every ten, which it would 
otherwiſe be charged with in ſuch rate. „ 

4. And by the 13 C. 2. c. 18. / 7. Where any liberties or Places exempted 
franchiſes have commiſſions within themſelves, aud are not ſub. from the whole 
ject to the county juſtices, and do not, nor did before the 12 G. 2. Oy 
contribute to the county rates; the juſtices within ſuch liberties 
may exerciſe the ſame powers within their liberties, as juſtices in 
their counties. | | 

5. Which ſaid rates the high conſtables ſhall, at ſuch times as Ffigh conſtable to 
the ſaid juſtices by their order in ſeſſions ſhall direct, demand of make demand. 
the churchwardens and overſeers ; which demand ſhall be made in 
writing (A) and given to them, or any of them, or left at their 
dwelling houſes, or affixed on the church doors, by the ſaid high 
conſtables. 12G. 2. c. 29. J 2. | 

5. Whereupon the ſaid churchwardens and overſeers ſhall, in Overſeers to pay. 
30 days after ſuch demand made, out of the money collected for 
relief of the poor, pay the ſums ſo aſſeſſed on each pariſh or place. 


. 12 6. 2. C. 2 237 2 


7. And if the churchwardens or overſeers, or any of them, To be levied by 
ſhall negle& or refuſe ſo to pay, the high conſtable ſhall levy the Aen. 
ſame by diſtreſs and ſale of the goods of ſuch churchwardens or 
overſeers ſo refuſing or neglecting, by warrant of two or more b 
juſtices reſiding in or near ſuch pariſh or place. 12 G. 2. c. 29. 
> So 

8. And the receipt of ſuch high conſtable ſhall be a full dif- High conſtable's 
charge to the churchwardens and overſeers, or other perſon pay- receipt. 
ing the ſame. 12 G. 2. c. 29. /. 2. 

9. Where there is no poor rate, the juſtices, in their general Cafe where there 
or quarter ſeſſions, ſhall by their order direct the ſum aſſeſſed on is no poor rate. 
tuch pariſh, townſhip, or place, to be rated and levied by the 
petty conliable, or other peace officer, as money for relicf of the 

| | poor 


Northern 


counties. 


Count rate. 


poor is by law to be rated or lewied: Which ſam ſo rated and levied 
Mall be paid by him to the high conſtable, and ſhall be demandel 
of, paid by, or levied on ſuch petty conſtable, in the fame man: 
ner as before of the churchwardens and overſeers. And if any 
petty conſtable ſhall pay ſach ſum before he hath collected it, he 
may afterwards rate and levy the ſame, or may be allowed and 
reimburſed the ſame, out of any conftable's or other rate, which 
the juſtices in their ſeſſions ſhall order and direct. 12 C. 2. 
c. 29. J. 3. | | : 1 
As money for relief of the per is to be rated or levied) That i 
to ſay, by taxation of every inhabitant, parſon, vicar, and other, 
and of every occupier of lands, houſes, tithes, coal mines, or 
ſaleable underwoods. 43 El. c. 2. f. 1. : 
ro. And whereas it will be inconvenient to many towns, Pas 
riſhes, and places, in the counties of York, Derly, Durham, Lyn. 


cafter, Cheſter, Neſimorland, Cumberland, and Northumberland, that 


the faid rates ſhould be paid out of the poor rate, the juſtices 
at their general or quarter ſeſſions, / they ſball think convoricnt, 
may order the ſum aſſeſſed on any ſuch town, pariſh, or place, 
to be paid by and levied on the petty conſtable (B], in ſuch man- 
ner as is above directed, in caſes where no rate is made for the 


poor. 12 C. 2. c. 29. % 4. 
I they fall think convenient] By which words, the juſtices in 


thoſe counties may order the rate to be paid by either of the tuo 


methods before mentioned, according to their diſcretions; that is 


to ſay, either by the chorchwardens and overſeers out of the poor 


rate; or by the petty conſtables by an aſſeſſment after the manner 
of the poor rate. And the reaſon of this clauſe ſeems to be, be- 
cauſe ſome pariſhes in the northern count es beir.g very large, and 
for that reaſon ſubdivided into ſeveral townſhips with regard to the 
poor, it may happen that ſome townſhips in the ſame pariſh may 
be high rated, and others low rated, cowards the relief of their 
poor ; therefore if a general ſum for the county rate upon the 
whole pariſh, were to be charged upon all the inhabitants, in pro- 
portion to their poor rate, it would lay the burden very un- 
equally. To remedy which, the juſtices by this clauſe may charge 
ſeparately ſuch ſam as they ſha!l tink reaſonable, upon each ſub- 
diviſion or co ablewick, in order to lay the ſame equally through- 
out the pariſh: and if any town(hip ſhall be aggrieved thereby, 
they may appeal as hereafter is directed, or remove it by cer. 


tiorari. 0 


High conftable to 11. The ſaid high conſtables, at or before the next ſeſſions re 


= the trea- 


Treafurer's 
receipt. 

High conſtable 
to account. 


ſpectively after they have received the money, ſhall pay the ſame 
to the treaſurer; and the money ſo paid, ſhall be deemed the pub- 
lick ſtock. 12G. 2. c. 29. J 6. „5 
12. And the treaſurer's receipt ſhall be a ſufficient diſcharge to 
the high conſtable. 12G. 2. c. 29. , 9. po HO” 
13. And the ſaid high conſtables ſhall deliver in a true account 
on cath (if required) of the money by them received, before the 
ſaid juſtices at their general or quarter ſeſſions : And if any ſuch 
high conſtable ſhall negle& or refuſe to demand or levy as _ 
2 7 


ſaid, or 
fefions 1 
cauled { 


dred a t 


any ſum 


ſame do 
12 6. 2 


14 
oblige [ 
were 


afore{a 


County rate. 
(aid, or to account, the ſaid juſtices at their general or quarter 
ſellons may commit him to the common gaol, until he ſhalt have 
cauled; ſuch rates to be demanded and levied, and ſhall have ren- 
red a true account. And if it ſhall appear by ſuch account, that 
any ſum 1s remaining in his hands, and he ſhall not pay over the 
lame to the e they may commit him till he pay the ſame. 

"2, e. } % | 
3 And 3 at their general or quarter ſeſſions, may Petty conftables 
oblige by their order, the petty conſtables or any other perſon im- and others to 

wered to levy, collect, or receive any ſum for the” purpoſes . 
aforeſaid, and who have any ſum in their hands, to account and 
pay over the iame, in like manner as the high conſtables. 12G. 2. 

20, / 17+ RR : ; ; 

: my the treaſurer ſhall pay ſo. much of the money in his'Treafurer's diſ- 
hands, to ſuch perlons, as the juſtices in ſeſſions ſhal!' by tlie or- buriem-ats, 
der from time to time appoint, for the uſes and purpoſes: of the 

laid abovementioned acts, and for any other utes and purpoſes to 

which tae pablick ſtock of any county, city, diviſion, or liberty, 

is or ſhall be applicable 12 C. 2. e. 29. /. 6 

16. And the treaſurer ſhall | keep a book of entries, of he Treaſorer's 
ſums by him received ard paid; and-fhall deliver in a true account account. 
an oath if required, of his receipts and diſburſements, to the ju- 
ſuces at every general or quarter ſeſſions, and allo the proper 
vouchers for the ſame, to be kept amongſt the records of the ſeſ- 
fons. 12 G. 2. c. 29. / 7, 8. f | 

17. And the diſcharge of the ſaid juſtices, by their order at'Seffions order a 
their general or quarter ſeſſions, ſhall be a ſufficient diſcharge: to-diicharge to the 
the treaſurer. 12 E. 2. c. 29. /. 9. treaſurer. 

18. And no new rate ſhall be made, until it appear, by the New rate when 
(teaſurer's accounts, or otherwiſe, that three fourths of the mo- to be made. 
vey collected have been expended for the purpoſes aforeſaid: 

12 C. 2. c. 29. / 10. BEES | 

19. If the churchwardens and overſeer: of any pariſh or place, Appeal. 
hall think ſuch pariſh or place is over rated, they may appeal to 
the next general or quarter ſeſſions, againſt ſuch part of the rate 
only as may affect ſuch pariſhes-or places: but ſuch rate, upon 
the appeal, ſhall not be quaſhed in regard to any other pariſhes or 
Places. 12 G. 2. c. 29. / 12. = 

20. No certiorari to remove any rates, or any orders or other Certiorari. 
proceedings of the ſeſſions touching ſuch rates, ſhall be granted 
but upon motion the firſt week of the next term after the time 
for appealing from ſuch rates or orders is expired; and on making: 
it appear to the court by affidavit or otherwiſe, that the merits of 
the queſtion on ſuch appeal or orders, will by ſuch removal come 
properly in judgment. And no ſuch certiorari ſhall be allowed, 
until ſufficient ſecurity be given to the treaſurer, in the ſum of 
100 f. to proſecute the certiorari with effect, and to pay the coſts: 
if the rates or orders ſhall be confirmed. Nor ſhall any ſuch 
rates, orders, or proceedings be quaſhed for want of form only. 

12 G. 2. c. 29. /. 21. „„ 

And no action ſhall be commenced againſt any perſon who 
tall. have collected or received any money, or any rate which 
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Lounfry rate. 


ſhall be quaſhed on a certiorari, or otherwiſe, for any money And 
lected or received on ſuch rate before the certiorari was 4 and thi 
bat the perſons who have paid on ſuch rate more than they they pa 


to have paid, ſhall be repaid, or have the ſame allowed wy 2 
next rate. 12 G. 2. c. 29. /. 18. | | 


A. High conſtable's warrant to levy the rate. 


Weſtmorland, To the churchwardens and overſeers of the poor 


of the townſhip [or pariſh] of — in ch 
Kendal ward.) -., county. p ber pariſh] a ; 


virtue of an order of his majeſtys jufiices of the peace in 
and for the ſaid county, in their general quarter ſe ſims af. 
Sembled, you are hereby required in thirty days time from your fe. 
ceipt of this precept, or otherwiſe hawing had due notice thereof, t 
pay to me, out of the money by you collected or to be collected for the 
relief of the poor, the ſum of ——— being the proportion of your 
Jeid townſhip [or pariſb] for and towards the general county rate, 
For the repairing of bridges; repairing of the gaol, and for the re- 
lief of 1 therein; and for the relief of the priſoners in the 
king's bench and marjhalſea priſons; repairing and furniſhing the 
bouſe of correction, with the ſalary of the keeper thereof ; the tria- 
furer's ſalary; the coroner's fies; the charges concerning vagranti, 
ſoldier carriages, convicting and trarſporting felons, and other county 
charges. And herein you are not to fail, on the peril that ſhall en- 


fue thereof. Given under my hand at Lathehead in the ſaid county, 
the mmm doy of = 


Tho. Denniſon, High conflable, 


Or, in the northern counties abovementianed, the- juſtices, if 
they think proper, inſtead of ordering the money to be paid by 
the churchwardens and overſeers, may order it to be paid by the 
petty conſtables: and then the high conſtable's precept to the 
petty conſtables may be thus: | — 


Weſtmorland, To the conſtables of | % the ſaid 
. Kendal ward. } county. | | 


Y wirtue of an order from his majeſty's juſtices of the peace 4 


in and for the ſaid county, in their general quarter cum « 
aſſembled, you are hereby required to raiſe the ſum of ——— TE 
' within your conflablewick, for which you are to make an equal * 
rate within your ſaid conſlablewwick, and to levy the ſame, in ſuch W 
manner as money for the reli of the poor is by law to be rated Ks 


or levied: which ſaid ſum you are to pay unto me, in thirty days 
time from your receipt of this precept, or otheraviſe having had due 
notice thereof ; the ſame being the proportion of your ſaid conſta- 
Blewwick, for and towards the general county rate, for the repair- 
ing of bridges. e 1 


And 


Tüſtöms. 
And ſo repeat the ſeveral particulars as in the laſt precedent; 
and that, for this reaſon, that the people may know what it is 
they pay their money for. | | 
ö Court leet. See Leet. 
Court of ſeſſions. See Seſſions. 
Curriers. See Leather. 


Cuſtoms. 


H E laws relating to the cuſtoms, ſo far as juſtices of the 

ce, conſtables, and other ſuch officers, are concerned 
therein, being conſiderably connected with the laws of exciſe, it 
js thought proper to refer this ſubject to the title Exciſe, where 
the whole will be more clearly comprehended under one view. 


3 


Cuttos rotuloꝛum. 


Y the 37 H. 8. c. 1. (which was altered by the 3 & 4 EA. 6. 
B c. 1. but reſtored by 1 V. c. 21.) No perſon ſhall be ap- 


— 


ble pointed to the office of cuſtos rotulorum, but ſuch as ſhall have a 

; bill ſigned with the king's hand for the ſame; which bill ſigned 
s, if ſhall be a ſufficient warrant to the lord chancellor, to make a com- 
d by mitſion, aſſigning and authorizing thereby the ſame perſon to be 
' the cafes rotulorum, until the king hath by another bill with his own 
| the hand appointed one other perſon to have the ſame office, by him- 


ſelf, or his ſufficient deputy, learned in the laws, and meet and 
able to ſupply the ſaid office. 

In purſuance whereof, the laſt clauſe in the commiſſion of the 
peace is generally to this effect: Laſtly, we have aſſigned you 
the aforeſaid keeper of the rolls of our peace in our 


peace « ſaid county, and therefore you ſhall cauſe to be brought before 
fron « you and your ſaid fellows, at the days and places aforeſaid, 


© the writs, precepts, proceſſes, and indictments aforeſaid, that 
n * they may be inſpected, and by a due courſe determined, as is 
for * aforeſaid,” | | 


— 
— 


thu Cutting out tongues. See Maim. 
— Cyder, See Exciſe. 


And Damage 
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Damage feaſant. See Diſtreſs 
Debtoꝛs. 


Low priſoners for debt ſhall be demeaned. See title | 
"Gaot: 4 5 3 


Inſolvent debtors brought to the aſſizes, in order to be dil. 
charged, ſhall pay for their bringing thither, not exceeding 124 
a mile; and if they are not able to pay, then the ſame ſhall he 
paid by the treaſurer, out of the county ſtock. 3G. 2, c. 1, 


2: 1 v7 7% . 
The laſt inſolvent act is that of the 28 G. 2. c. 13. for relief 
of perſons impriſoned for debt, on or before Jan. 1. 1755. Oh 


which act no diſcharges are to be obtained after Mar. 31. 1757. 


Deer. Sce Game. 
Dekamatton. See Slander. 


$1 


* r — 
a : ? | 1 ' 
* * Fg f 8 — nean — 


Denurrer (from demirari) fignifies an abiding in point of 


fact to be true as laid in the indictment. Hood 1082. 


In criminal!caſes not capita};-\if the defendant demur to an in - 


dictment, che court will not give judgment againſt him to anſwer 
over, but fmal judgment. 2 Haw. 334. E 

But regularly in all caſes of felony, where a man pleads a ſpe- 
cial matter, tho' he conclude his plea with not guilty to the fe- 


lony, or do not conclude it ſo, yet if his plea be tried, or found, 


or ruled againſt him, he ſhall' be put to his plea of not guilty, and 
be tried for the felony ; for tho* a man ſhall loſe his land in ſome 
cafes for_miſpleading, yet he ſhall not loſe his life for miſpleading. 
2 H. H. 257. F Bs 


— 
U 
— 


»» 2 
— 


Deodand. 
I. EODAND is, when any moveable thing inanimate, ot 
beaſt animate, doth move to or cauſe the untimely death 


of any reaſonable creature, by miſchance, without the will or fault 
of himſelf, or of any perſon, 3 Inf. 57. | 1 
| 2. I his, 


. Jaw, upon which the deferidant joins iſſue, allowing the 


Deodand. 

2. This, altho' it be not properly homicide, nof puniſhable as a 
crime, yet is taken notice of by the law, as far as the nature of the 
thing will bear, in order to. raiſe the greater abhorrence of mut- 
der: And the unhappy inſtrument or occaſion of ſuch death, is 
called a deodand ¶ deo dandum), and forfeited to the king, to be diſ- 
poſed of to pious uſes by the king's almoner ; as alſo are all ſuch 
weapons whereby one man kills another. 3 I/. 57. i Haw. 66. 

z. It ſeems clearly ſettled, contrary to the former opinions, that 
a horſe, br the like, killing an ant within the age of diſcretion, 
zs as much forfeited as if he were of age. 1 Haw 666. 

4. Alſo, it was anciently holden, that things fixed to a freehold, 
as the wheel of a mill, or a bell hanging in the ſteeple, may be 
deodands; but by the latter reſolutions they cannot, unleſs they 
were ſevered before the accident happened. 1 Hanv. 66. 

6. It is agreed by all, that a Hip in ſalt water, from which a 
man falls and is drowned, is not forfeited, becauſe perſons at ſea 
are continually expoſed to ſo many perils, that the law imputes 
not ſuch misfortunes to the ſhip. . Alſo it ſeems clear, that when 
a man riding on a horſe over a river, is drowned thro” the violence 
of the ſtream, the horſe is not forfeited, becauſe not that, but the 
water cauſed his death. - But it is ſaid, that a ſhip, by a fall from 
which a man is drowned, in the freſh water, thall be forfeited, 
but not the merchandize therein ; becauſe they no way contribute 
to his death. And by the ſame reaſon it ſeems, that if a man 
riding on the ſhafts of a waggon, fall to the ground and break his 
neck, the horſes and waggon only are forfeited, and not the load- 
ing, becauſe it no way contributed to his death ; for which cauſe, 
where a thing not tn motion cauſes a man's death, that part there- 
of only, which is the immediate cauſe, is forfeited. As where 
one climbing upon the wheel of a cart, while it ſtands ill, falls 
from it, and dies of the fall, the wheel only is torfeited : But if 
he had been killed by a bruiſe from one of the wheels being in 
motion, the loading alſo would have been forfeited, becauſe the 
weight thereof made the hurt the greater; and it is a general rule, 


that wherever the thing which is the occaſion of a man's death is 


in motion at the time, not only that part thereof which imme- 
diately wounds him, but all things which move together with it, 
ard help to make the wound more dangerous, are forfeited alſo. 
1 Haw. 66. Ok 
6. Thus a cart met a waggon loaded upon the road, and the cart 
_ endeavouring to paſs by the waggon, was driven upon an high 
bank and overturned, and threw a perſon that was in the cart, juſt 
before the wheels of the waggon, and the waggon ran over him 
and killed him; it was reſolved in this caſe, that the cart, wag- 

gon, loading, and all the horſes were deodands, becauſe they all 
moved to the death. 1 Salk. 220. 7 

7. If a weight of earth fall upon a worker in a mine, and kill 
kim; the weight of earth is forfeit, and not the whole mine, 
1H. H. 420. | 7 Es | 

8. In all theſe caſes, if the party wounded die not of his wound, 
within a year and a day after he received it, there ſhall be nothing 


Ol, . 
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forfeited ; for the law doth not look on ſuch a wound as the cauſe 


- — . . K 


ever in the mean time. 1 Haw. 67. 


1 Haw. 67. 


viour till he conform. 


_  Dillenfers. 
of 3 man's death, after which he lives ſo long: But if the 


die within that time, the forfeiture ſhall have relation to the vou 
given, and cannot be ſaved by any alienation or other act what. 


9. However nothing can be forfeited as a deodand, nor ſehel 
as ſuch, till it be found by the coroner's inqueſt to have cauſed ; 
man's death; but after ſuch inquiſition, the ſheriff is anſwerable 
for the value of it, and may levy the ſame on the town where i 
fell, and therefore the inqueſt ought to find the value of |; 


10. And if the coroner omits his duty in this caſe, the inquiſ- 


tion may be made by the commiſſioners of gaol delivery, oye, 
and terminer, or of the peace. 1 H. H. 419. 


Dice, See Stamps. 


Dillenters. 


J. Proteſtant diſſenters exempted from certain penal. 
ties by the att of toleration. 5 

I. Proteſtant diſſenters intitled to certain privileg 
by the act of toleration. e 

III. Laus againſt diſſenters not altered by the al 

of toleration.. | 155 PE | 

IV. FLaws relating to proteſtant diſſenters made finct 

the aft of toleration. | 


J. Proteftant diſſenters exempted from certain penaltic 1 1 
by the att of toleration. 6 

| | mil 

Y S to all proteſtant diſſenters in general, Againſt whom the fam 
ſeven following ſtatutes have been enacted : eve 
(1) By the 1 El. c. 2. , 14. Every perſon not having reaſon- mac 
able excuſe, ſhall reſort to their pariſh chureh or chapel, or upon by 
reaſonable let thereof, to ſome uſual place where common prayer of 
ſhall be uſed, on every Sunday and holiday; on pain of puniſh- cer 
ment by the cenſures of the church, or of forfeiting for every. W. 
offence 12 4. | | | the 
le) By the 23 El. c. 1. Every perſon above the age of 16, dif 
who ſhall not repair to ſome chureh, or chapel, or uſual place of po 
common prayer, ſhall forfeit for every month 20/. And if he the 


ſhall forbear for 12 months he ſhall be bound to the good beba- on 


And thi 


lic 


2 the 


aſon- 


upon 


rayer 
niſh- 
very, 


16, 
ce of 
f he 
ela- 
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Dilſenters. 


And if any perfon ſhall keep a ſchoolmaſter, wha ſhall not re- 


par to church, or be allowed by the biſhop, he ſhall forfeit 107. 


2 month, and the ſchoolmaſter ſhall be impriſoned for a year. 

(3) By the 29 El. c. 6. Every offender in not repairing to 
church, having been once convicted, ſhall without any other in- 
diment or conviction, pay half yearly into the exchequer 201. 
for every month afterwards, until he conform; which if he ſhall 


omit to do, the king may ſeize all his goods, and two parts of 
bis lands, | 


(4) And by 1 „ king may refuſe the 20 £ a month . 
and take two parts of the land, at his option. | 
And any perſon retaining or keeping in his houſe any ſervant, 


or other, who ſhall not repair to church, ſhall forfeit 104. a 


math... +. . 4} 
(5) And by the 1 J. c. 5. No recuſant in not repairing to 
church, being convicted thereof, ſhall enjoy any publick office, 


| or ſhall practiſe law or phyſick, or be executor, adminiſtrator, or 


l And if any perſons ſhall ſend their children over ſeas for educa- 
tion, they ſhall forfeit 100 /. and ſuch child be diſabled to inherit, 
or take any benefit by gift, conveyance, or deviſe. 

(6) And by the 35 EI. c. 1. If any perſon refuſing to repair to 
church, ſhall be preſent at any aſſembly, meeting, or conventicle, 
under pretence of any exerciſe of religion, he ſhali be nnprifoned 
till he conform ; and if he ſhall not conform in three months, he 
ſhall abjure the realm; which if he ſhall refuſe to do, or after ab- 
juration ſhall not go, or ſhall return without licence, he ſhall be 
guilty of felony without benefit of clergy. And whether he ſhall 


 abjure or not, he ſhall forfeit his goods, and ſhall forfeit his lands 


during life. | | 1 
_ (7) And by the 22 C. 2. c. 1. If any perſon, being ſixteen 
years of age, ſhall be preſent at any conventicle or meeting, un- 
der pretence of any exerciſe of religion, in other manner than 
according to the liturgy and practice of the church of England, 
at which there ſhall be five perſons or more aſſembled, beſides 
thoſe of the houſhold, if it be in an houſe where there is a fa- 
mily; or if it be in a houſe, field, or place, where there is no 
family, then where any five perſons or more are fo aſſembled. —- 


every juſtice of the peace before whom iaformation ſhall be 


made, ſhall (on pain of 100 J. half to the informer) on proof 
by confeſſion, or oath of two witneſſes, or the notorious evidence 


of the fact, make a record thereof (which ſhall be afterwards 


certified to the ſeſſions), which record ſhall be a full conviction: 
Whereupon he ſhall impoſe upon every offender a fine of 5 l. for 
the firſt offence, and for every other offence 105. to be levied by 
diſtreſs and ſale of the goods of the offender, or in caſe of the 
poverty of ſuch offender, upon the goods of any. other perſon 
then convicted of the like offende, ſo as the ſum to be levied 
on any one perſon in caſe of the poverty of other offenders 
amount not in the whole to above 107. on occaſion of any obe 
meeting; one third to the king, one third to the poor, .and-ong 
turd to the informer and to ſuch perſons as the juſtice ſhall ap- 
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Diſſenters. 


point, having regard to their diligence in diſcovering, 


difperſno. 
and puniſhing of the ſaid conventicles. 8 Perf 8 


And every perſon who ſhall ſuffer any ſuch meeting in his bodſe, 


outhouſe, barn, or backſide, ſhall forfeit 20 J. in lik 


perſons who ſhall be convicted of being preſent, 


e manner; 
and in caſe of his inability, it ſhall be levied on the goods 


of ſuch 


If the penalty exceeds 10 J. an appeal lies to the ſeſſions. And 
if the party is there found guilty by a jury, he ſhall pay treble 


coſts. And no other court whatſoever ſhall intermeddle, 
quarter ſeflions only. 2 


but the 


And juſtices and conſtables may with what force they think 
fit, upon refuſal to open, break open doors where they ſhall be 
informed ſuch conventicle is, and take the offenders into cuſtody, 
And on certificate from any juſtice of the peace of his particular 
information or knowledge of ſuch unlawful meeting, and that he 
is not able, with ſuch affiſtance as he can get, to ſuppreſs the 
fame; any commiſſioned off cer of the militia, or other his ma- 
jeſty's forces, with ſuch troops or companies of horſe and foot, 
and alſo the ſheriff, and other miniſters of juſtice, with fuch other 
aſſiſtance, as they ſhall think meet, or can get in readineſs with 
the ſooneſt, ſhall repair to the place, and by the beſt means they 
can, ſhall diſſolve, diflipate, and prevent ſuch meeting, and take 


the offenders into cuſtody: 
Thus ſtood the laws at the revolution. 


Now by the aforeſaid act of toleration, made in the firſt yer 
of William and Mary, it is enacted, that neither the ſtatutes afore- 


ſaid, nor any other made againſt papiſts and popiſh recuſants (ex- 


cept the ſtatutes of the 25 C. 2. c. 2. and the 30 C. 2. fl. 2. c. i. 
hereafter mentioned) ſhall extend to any perſon diſſenting from the 
church of England, who ſhalt be qualified in the manner fol- 


lowing; 


(1) They ſhall at the general ſeſſions of the peace, take the 
oaths of allegiance, ſupremacy, and abjuration (1 G. e. 13). 
(2) They ſhall alſo there make and ſubſcribe the declaration of 


the 30 C. 2. fl. 2. c. 1. againſt popery. 


(3) The place of meeting ſhall be certified to the biſhop of 
the dioceſe, or to the archdeacon of the archdeaconry, or to 
the juſtices of the peace at the general or quarter ſeſſions, and 
regiſtred in the ſaid biſhop's or archdeacon's court, or recorded 
at ſuch ſeſſions. And the regiſter, or clerk of the peace, ſhall 
regiſter or record the ſame, and give certificate thereof to any 
who ſhall demand it, for which no more ſhall be taken than 


ſixpence. 


(4) The doors of the place where they meet ſhall not, during 


ſuch time of their meeting, be locked, barred, or bolted. 


2. What hath hitherto been obſerved, regardeth all proteſlant 


diſſenters in general. There are beſides certain other laws 


* 


(5) They ſhall not in writing deny the doctrine of the bleſſed 


ö which 
concem 


*+ 


tri; 


ly 


Dillenters. 


concern their teachers and preachers only. Which are theſe three 


that follow; 5 Li . 
(i) By the 17 C. 2. c. 2. No perſon, who ſhall take upon him 


| to teach or preach in any meeting or conventicle, under pretence 


of any exerciſe of religion, ſhall, unleſs only in paſſing upon the 
road, or unleſs required by legal proceſs, come within five miles 
of a city, town corporate, or borough; nor ſhall be ſchoolmaſter, 
or take any boarders or tablers to be inſtructed by himſelf or any 
other, without taking an oath of allegiance therein mentioned, on 
pain of 40 J. one third to the king, one third to the poor, and 
one third to him who ſhall ſue in the courts at Yeftminfter, aſſizes, 
or ſeſſions. And two juſtices, on oath of the offence, may com- 
mit them for ſix months. | | he] 

(2) And by the 22 C. 2. c. 1. If any perſon ſhall take upon 
kim to preach or teach in any meeting or conventicle, in other 
manner than according to the practice of the church of England, 
be ſhall forfeit for the firſt offence 20 J. and for every other offence 
40/1. And if he be a ftranger, or in the judgment of the juſtice 
of the peace before whom he is convicted, unable to pay, it may 
be levied on the goods of any perſon preſent. | | 
(3) And by the 13 C14 C. 2. c.4: J 14. No perſon ſhall 
preſume to conſecrate and adminiſter the ſacrament before he be 
ordained prieſt, according to the form and manner of the church 
of England, J | (45 


Now by the aforeſaid act of toleration, it is provided, that no 


perſon diſſenting from the church of England, in holy orders, or 


: pretended holy orders, or pretending to' holy orders, nor any 


reacher or teacher of any congregation of diſſenting proteſtants, 
ll be liable to any of the aforeſaid penalties, who ſhall be qua- 
lifed as follows: | e 
(1) He ſhall at the ſeſſions take the oaths aforeſaid. 


+ (2) He ſhall there make and ſubſcribe the declaration of the 
30 C. 2. fl. 2. c. 1. | | 


(3) He ſhall there alſo declare his approbation of, and ſubſcribe 


the 39 articles, except the 34th, 35th and 36th (concerning the 
quality, examination, and ſubſcription of ſuch as are to be made 
miniſters), and except theſe words of the 2oth article, wiz. [the 
church hath power to decree rites or ceremonies, and authority in 


controver fies of faith, and yet}: All which ſhall be entred of re- 


cord in court; for which the clerk of the peace ſhall have 6 d. 


and no more, F {4 e HOI 

(4) The place for worſhip ſhall be certified as before. 

(5) The doors of the place, where he ſhall preach or teach, 
ſhall not be locked, barred, or bolted. > | 

(6) He ſhall not deny, in his preaching or teaching, the doc- 


trine of the bleſſed trinity. 


3. F urthermore, there are beſides the aforeſaid general laws, 
2 ues penal laws, affecting the quakers in particular: name- 
+ WE IWO 3 1555 e 
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Dillenters. 
11) By the 5 EI. c. 1. If any perſon ſhall refuſe to take the 
oaths of allegiance and ſupremacy, duly tendred, he ſhall incur 3 
(2) And by the 13& 14C. 2. c. 1. If any perſon, who ſhall 
maintain that the taking of an oath is unlawful,” hall refuſe an 


oath duly tendred, he ſhall forfeit a ſum not exceeding 5 /. for the 


firſt offence, 10 /. for the ſecond, and for the third ſhall abjure the 
realm or be tranſported. Ann. 30,723 | 

But now by the a& of toleration, quakers ſhall be diſcharged 
of the penalties of theſe laws, and of all others made againſt po. 
Piſh recuſants, or proteſtant non-conformiſts, and ſhall enjoy all 
ather benefits, under the like limitations, which any other diſſen. 
ters enjoy, on their qualifying themſelves in the ſame manner a 
other diſſenters ; except that inſtead of the oaths at ſeſſions, they 
mall be allowed to make and ſubſcribe a declaration of fidelity, 
and take the effect of the abjuration oath, and to ſubſcribe a pro- 
ſeſſion of their chriftian belief (all of which are inſerted under title 
Oaths.) 1 — 0 10 


4. And as to anabaptiſts in particular, it is enacted by the ſaid 
act of toleration, that whereas ſome diſſenting proteſtants ſcruple 
the baptizing of infants, — Every perſon in pretended holy orders, 
or pretending to holy orders, or preacher, or teacher, that ſhall 
take the oaths, and make and ſubſcribe the declaration, and ſub- 
ſcribe the 39 articles, except as in the caſe of other diſſenting 
teachers as before, and except alſo part of the 27th article touch- 
ing infant baptiſm, ſhall erjoy the ſame privileges as other diſſen- 


ting teachers. 


I. Proteftant diſſenters intitled to certain privileges by 
the aft of toleratioan. 
Beides the exemption from penalties, his majeſty's proteſtant 


fubje qs are by the act of toleration intitled to certain privileges; 


which are of two kinds; 1. Such as concern all proteſtant diſſen- 
ters in general. 2. Such as concern their teachers in particular. 

1. As to all proteftant difjenters in general. They ſhall 
not be profecuted in any ectlefiaftical court, for or by reef if 
their not conforming to the church of England. But this 
ſhall not exempt them. from paying of tithes, or other parochial 
duties, or any other duties to the church or miniſter, nor from 
2 proſecution in any eccleſiaſtical court, or elſewhere, for the 
Since this act, Mr. Hawkins obſerves from 3 Lew. 376. a pro- 
hibition will lie to the ſpiritual court proceeding againſt perſons 
for incontinency, wha have been married in a licenſed conventicle. 
The caſe was this ; Two perſons, who-were publiſhed and mar- 
ried in a conventicle, were afterwards libelled againſt in. the ſpiri- 
tual churt, for incontinence and fornication; and upon moving 
for a prohibition, time was aſſigned to ſhew cauſe why it ſhould 
not go, and the proceedings in the eccleſiaſtical court were ſtayed 
in the mean time, Afterwards, it was agreed that a mA 
LE 't} 1 04 


Dillenters; 


| Souls be granted; and that. the plaintiff ſhould declare; that fo, 


n demurrer, the point might be tried. But what the judg- 
ment was,” or whether the cauſe proceeded to trial, doth not ap- 
by the report. Cod. 617, Wor TIE ee | 
Mr. Hawkins likewiſe obſerves (1 Haw. 12.) that it having 
baen doubted whether diſſenting ſchoolmaſters, as ſuch, were ex- 
empted by the toleration act from the penalties inflicted upon them 
in the ſeveral acts againſt diſſenters, it was farther enacted by the 
12 Au. c. 7. that whoever ſhall keep any ſchool. or ſeminary, or 
teach any youth as tutor or ſchoolmaſter (unleſs he inſtru them 
only in reading, writing, arithmetick, or ſuch mathematical learn- 
ing as relates to navigation, or ſome mechanical art, and that in 
the Eag/;/þ tongue) without having firſt ſubſcribed the declaration 
| of the 13 & 14 C. 2. relating to conformity with the church of 
Fagland, and without a licence from the biſtiop, he ſhall be im- 
iſoned for three months. But this was repealed by the 5 G. 
c. 4. So that the doubt is left where it was. | 
Mr. Shawy in his pariſh law, p. 68. ſays, it is held (but doth 
not ſay by whom) that difſenters by the act of toleration are not 
exempted, either from the penalties of the 1 F. c. 4. or of the 
13914 C. 2. c. 4. againſt teaching a ſchool without licence from 
the biſhop. 8 8 
In the caſe of K. and Dawiſen, T. 12 V. as reported both 
by Salleld and I.. Raymond, Dawiſon, a quaker, on an habeas 
corpus upon a writ of excommunicato capiendo, for teaching ſchool 
without heence, was admitted to bail, till it ſhould be determined 
whether this was an offence. But it it doth not appear from 
either of thoſe reports, what was the determination. 1 Salt. 105. 
L. Raym. 603. g 


Upon the whole, it ſeemeth ſomewhat ſtrange, that in a caſe. 


of ſo much importance as is the education of children, this mat- 


ter during the ſpace of ſo many years hath not yet been ſertled be- 


yond all doubt. ; | | | 

Moreover ; If any perſon diſſenting from the church of Eng- 
lau, ſhall be appointed to the office of high conſtable, petit con- 
ſable, churchwarden, overſeer of the poor, or any other parochial 
or ward office, and ſuch perſon ſhall ſcruple to take upon him any 


of the ſaid offtes in regard of the oaths, or any other matter or 


thing, required by the law to be taken or done, in reſpect of ſuch 
office, every ſuch perſon ſhall and may execute ſuch office by a 
ſuffeient deputy by him to be provided, that ſhall comply with the 
laws on this behalf. Provided, that the deputy be allowed and 
approved by ſuch perſons,” and in ſuch manner, as ſuch officers 
| thould by law have been allowed and approved. 225 

2. fs to their teachers or preachers. Every teacher or 
rreacher, in holy orders, or pretended holy orders, that is a mi- 
nilter, preacher, or teacher of a congregation, chat ſhall take the 
bachs, and ſubſcribe the declaration and articles as aforeſaid, ſhall 
be theneeforth exempted from ſerving upon any jury, or from 
being choſen or appointed to bear the office of churchwarden, 
orerieer of the poor, or any other parochial ar ward office, 


4 „ 


279 


— —— . ⏑‚——— Dn 
3 


* 
8 = — — — * " OLE 
— . ——— ˙—ẽ˙ . ̃— "> 1" Is . .,. ]§— ö ß . ] . ⁵— w I wr 
— #7 OI, I - = on EA i «Si SIO rs, Fn 3 — FRG K 
— — . 0 Ton . —— . = — 5 
pages POWER —— — - 2 par — — — Th 2 ee 


— — — 
5 2 


— At. <2. 
_— — 


— — RI 
— "x Senn 


——— * 
5 


Dillenters. 
or other - office in any hundred, city, town, pariſh, divifion, or 
wapentake. DESI de 
But this ſeems clearly not to extend to guaker: teachers or 
preachers; for they are neither in holy orders, nor pretended bol lowed 
orders. It is true, by a ſubſequent ſtatute of the 7 & 8 jy the co 
quakers are exempted from ſerving on juries ; but neither by that, meetir 
nor any other act, are any quakers exempted from ſerving the ſuch ti 
office of churchwarden, overſeer of the poor, or other parochial his he 
or ward office, by themſelves, or a ſufficient deputy to be by them 725 

| tl 8 1 e was of ſuc 
declar 
leratic 
3 
ſort te 
other 


provided. 


III. Laws againſt diſſenters not altered by the aft of 
Ra. |  toleration, | WA. 
1. No clauſe in the toleration act ſhall give any eaſe or benefit, 
to any popiſh recuſant ; or to any that ſhall deny in preaching or liar 
writing the doctrine of the trinity. 1 V. c. 18. / 17. he 
And every juſtice of the peace may at any time require any office 
perſon that goes to any meeting for the exerciſe of religion, to 
make and ſubſcribe the ſaid declaration, and to take the ſaid oaths 
(or if quakers, the declaration of fidelity); and upon refuſal 
thereof, ſuch juſtice ſhall commit ſuch perſon to priſon ; and ihall 
certify his name to the next ſeſſions; and if he ſhall refuſe again 
to make and ſubicribe the declaration there, he ſhall be taken for 
a popiſh recuſant convict, and ſuffer accordingly. id. /. 12. 
2. The toleration act ſhall not extend to the ſtatute of the 
25 C. 2. c. 2. which requires, that all perſons in office ſhall re- 
ceive the ſacrament, according to the uſage of the church of 
England. 7 
3. The toleration act ſhall not extend to the ſtatute of zo C. 2. 
. 2. c. 1. which diſables perſons from fitting in either houſe of 


parliament, or coming to court, who ſhall not ſubſcribe the decla- 
ration therein mentioned, againſt popery. 


Iv. Laws relating to proteſtant diſſenters, made 2 
tbe aft of toleration. 


1. If any perſon, diſſenting from the church of England (not 
in holy orders, or pretended holy orders, or. pretending to holy 
orders, nor any preacher or teacher of any congregation) who 
ſhould have been intitled to the benefit of the toleration act, if he 
had duly taken, made, and ſubſcribed the oaths and declaration, 
or otherwiſe qualified himſelf as required by the act, ſhall be pro- 
ſecuted on any of the penal ſtatutes, from which proteſtant diſſen- 
ters are exempted by the ſaid aft, —ſhall at any time during ſuch 
proſecution, take, make, and ſubſcribe, the ſaid oaths and decla- 
ration, or being a quaker ſhall qualify according to that act, 
either in the manner preſcribed by that act, or before two juſtices 
who ſhall take and return the ſame to the next ſeſſions to be there 
recorded; ſuch perion ſhall be intitled to the benefit of the ad, 
as fully as if he had qualified himſelf in the time preſcribed by 
the act, and ſhall from thenceforth be diſcharged from all * pe- 

| | ws 


Diſlenters. 


Alles und forfeitures incurred by force of any of the af id 


penal ſtatutes. 10 An. c. 2. ſ. 8. 

2. And any preacher or teacher, duly qualified, ſhall be al- 
Jowed to officiate in any congregation, altho* the ſame be not in 
the county where he was ſo qualified ; provided that the place of 
meeting hath been duly certified, and regiſtred, or recorded; and 
{ach teacher or preacher ſhall, if required, produce a certificate of 
his having ſo qualified himſelf, under the hand of the clerk of 


| the peace where he was qualified; and ſhall alſo before any juſtice 


of ſuch county where he ſhall ſo officiate, make and ſubſcribe ſuch 
declaration, and take ſuch oaths as are mentioned in the act of to- 
leration, if thereunto required. 10 Au. c. 2. , 9. ET 
z. If any mayor, bailiff, or other magiſtrate, ſhall wilfully re- 
ſort to, or be preſent at any publick meeting for religious worſhip, 
other than of the church of England, in the gown or other pecu- 
liar habit, or attended with the enfigns belonging to his office, 
he ſhall be diſabled to hold the ſame, or any other publick 
office, 5 C. c. 4. J 2. | W 


Diſtillers, See Excile, 


Diſtreſs 


Rent in arrear. 1 


Tender of pay- 
ment. 


. y - Diſtreſs. | 


ved 225 what cauſes. a 5 ſhall be. 

II. What goods may be diftrained, and what nor. 

„. At aubat time the diſtreſs ſhall be taken. | 
M. Where the diſtreſs ſhall be made. 

V. That reaſonablè "difireſs ſhall be taken. 

VE Manner of making diſtreſs. 

X Diſtreſs how to be demeaned. 

Vl. Of reſcous and pound breach. 

IK; ; Replevying the diſtreſs. 

A. Sale of the diſtreſs. 

AT. Irregularity in the proceedings. 

ATI. Landlord re-entring on non-payment. 

XIII. Caſe of tenant holding over. 

X. Tenant deſerting the premiſſes. 

AV. Rent in caſe of an execution. 

XVI. Rent on the death of tenant for life. 


XVII. Of diſtreſs by "warrant of inflice of the 
Peace. 


J. For what cauſes a diſtreſs . Be. 


ISTRESS for rent muſt be, for rent in arrear; there- 

fore it may not be made on the ſame day on which the 
rent becomes due; for if the rent is paid in any part of that day, 
wt a man rat ſee to count money, the payment is good. 

2. It muſt not be after tender of payment: for if the landlord 
come to diſtrain the goods of his tenant for rent behind; before 
the diſtreſs, the tenant may upon the land tender the arrearages, 
and if after that a diſtreſs be taken, it is wrongful : And if the 


landlord have diftrained; if the tenant, before the impounding 


thereof, tender the arrearages, the landlord ought to deliver the 
diftreſs, and if he doth not, the detainer is unlawful. Even ſo it 
is, in caſe of a diſtreſs for damage feaſant (or damage done by 
cattle treſpaſſing), the tender of amends before the diſtreſs, — 
the diſtreſs unlawful; and after the diſtreſs, and before the im 
pounding, the detainer unlawful. 2 Iſt. 107. 

But in this caſe, altho* the owner, tender ſufficient amends, yet 
he cannot, take his beaſts out of the pound, if the amends be re- 
fuſed ; but he muſt replevy: and if it be found at the trial that 


| the amends w was not ſufficient, wo perſon on whom they treſpaſe d 


GEESE 


the 


J. Where the agreement is not by deed, the landlord may Agreement act 


1814. 422, 440. 


null have damages; if the amends tendred were ſuffteient, then 
the owner of the beaſts ſhall have damages. Dr. & Sz. 112. „ 

3. The like remedy may be had by diſtreſs, impounding and Seck rents aud 
(ale, in caſes of rents, ſeck rents of aſſize, and chief rents, as in chief rents. 
caſe of rents reſerved upon leaſe. 4 G. 2. c. 28. / 5. 


U 


recover 2 reaſonable ſatisfaction, in an action on the caſe. 11 G. 2. by decd. 
49 . Hh 88 

5. Perſons having rent in arrear, upon any leaſe determined, Leaſe deter- 
may diſtraib for ſuch arrears after the determination of the leaſe, mined. 
in the ſame manner as if it had not been determined; provided 
that ſuch diſtreſs be made in fix months after the determination of 
(ach leaſe, and during the continuance of ſuch landlord's title or 
intereſt, and during the poſſeſſion of the tenant from whom ſuch 
arrear became due. 8 An. c. 14. / 6, 7. . 185 

6. It was adjudged, that one cannot avow for two diſtreſſes for Two diſtreſſes 
one and the ſame rent; but if the defendant had pleaded, that at for one tent. 
the time of taking the firſt diſtreſs, there was not ſufficient to be 
taken for the whole rent, upon the land, and that the firſt diſtreſs 
was but of ſuch a value, it had been good. 3 Salk. 137. 

7. If any diſtreſs and ſale ſhall be made, for rent in arrear and Þ firaining | 
due, when none is in truth due, the owner ſhall recover double . W 
value with full coſts. 2 V. 8/7. 1. c. 5. . 5. i 

And if the diſtreſs be taken of goods without cauſe, the owner 
may make reſcous ; but if they be diſtrained without cauſe, and 
impounded, the owner cannot break the pound and take them out, 
becauſe they are in the cuſtody of the law. 1 Pt. 47. 


IL What goods may be diſtrained, and what not. 


1. Diſtreſs for rent muſt be of a thing, whereof a valuable Valuable pro- 
property is in ſomebody ; and therefore, dogs, bucks, does, conies, Peri. 
and the like, that are A ræ nature, cannot be diftrained. 1 /. 


RENE 

2. Altho' it be of valuable property, as a horſe; yet when a Separate from 
man or woman is riding on him, or an ax in a man's hand cutting TRE IIs 
of wood, and the like, they are for that time privileged, -and 
cannot be diſtrained. 1 %. 47. ; 

But it is ſaid, that if one be riding upon an horſe damage fea- 


fant, the horſe may be led to the pound with the rider upon him. 


And it hath been held, that horſes joined to a cart, with a man 
upon it, cannot be diſtrained for rent (altho' they may for damage 
fealant) ; but both cart and horſes may, if the man be not upon 
the cart. 1 Ventr. 36. . 

3. Valuable things ſhall not be diſtrained for rent, for benefit For maintenance 
and maintenance of trades, which by conſequent are for the com- of trades. 
mon wealth, and are there by authority of law; as a horſe in a 
imith's ſhop ſhall not be diſtrained for the rent iſſuing out of the 

, Nor a horſe in an hoſtry, nor the materials in a weaver's 

op for making of cloth, nor cloth or garments in a taylor's ſhop, 
nor ſacks of corn or meal in a mill, nor any thing diſtrained for 

| | damage 


Things fixed to 


Diftreſs, 
damage feaſant, for it is in cuſtody of the law; and the lite 
1 /nfl. 47. | | | 

4. Beaſts belonging to the plough ſhall not be diſtrained (which 

is the ancient common law of England, for no man ſhall be di. 
trained by the utenſils or inſtruments of his trade or profeſſion 
as the ax of the enter, or the books of a ſcholar) while goods 
or other beaſts may be diſtrained. 1 nfl. 47. 6h 

But this rule holds only in diſtreſſes for rent arrear, amercia. 

ments, and the like; but doth not extend to caſes, where a di. 
ſtreſs is given, in the nature of an execution, by any particular 
ſtatute, as for poor rates, and the like. 3 Salt. 136. 

5. Furnaces, cauldrons, or other things fixed to the freehold, 
or the doors or windows of a houſe, or the like, cannot be di. 
ſtrained. 1 Inf. 47. Pt 

6. Money in a bag ſealed may be diſtrained, but not out of x 
bag. Read. Diſtr. | | | 

7. By the 2 U. Se. 1. c. 5. Perſons having rent arrear on any 
demiſe, leaſe, or contract, may ſeize and ſecure any ſheaves or 
cocks of corn, or corn looſe or in the ſtraw, or hay being in any 
barn or granary, or upon any hovel, ſtack, or rick, or otherwiſe 
upon any part of the land charged with the rent, and may lock 
up or detain the ſame in the place where found, in the nature of a 
diſtreſs; ſo as the ſame be not removed to the damage of the 
owner, out of the place where found and ſeized, but be kept 
there (as impounded) till replevied or fold. / 3. 

8. Alſo by the 11 G. 2. c. 19. The landlord may take and 
ſeize corn, graſs, hops, roots, fruits, pulſe, or other produd 
growing, as a diſtreſs; and the ſame may cut, gather, make, 
cure, carry and lay up, when ripe, in the barns or other proper 
Place on the premiſſes; and if there ſhall be no barn or proper 
place on the premiſſes, then in any other barn or proper place 
which he ſhall procure, ſo near as may be to the premiſſes: the 
appraiſement whereof ſhall De taken when cut, gathered, cured, 
and made, and not before. /. 8. | 

And notice of the place where the goods ſo diſtrained ſhall be 
lodged, ſhall in one week after the lodging thereof be given to 
the tenant, or left at the laſt place of his abode. / . | 

Cattle eſcaped on 9. Where a ſtranger's beaſts eſcape into the land, they may be 
the premiſſes. diſtrained for rent, tho' they have not been levant and couchant 
(that is, tho' they have not been in the ground for a good ſpace 
of time, or ſo long as to have lain down and roſe up again to 
feed) provided they are treſpaſſers ; But if the tenant of the land 
is in default, in not repairing his fences, whereby the beaſts came 
into the land, the leflor cannot diſtrain ſuch beaſts, tho' they have 
been levant and couchant, unleſs he have given notice. to the 
owner, and he ſuffer them to remain there afterwards. Lutw. 
8 = if the leſſor had the lands in his own hands, he muſt repair 
the fences, and conſequently he muſt fee that his leſſee doth i, 
for he is not to take advantage of his own default. 3 Salt. 
E307 x | f 
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upon the road to market. 2 Ventr. 50. 


for damage feaſant. Mirrour c. 2. /. 26. 


| for the beaſts muſt be damage feaſant at the time of the diſtreſs. 


 bffairs, But yet this ſhall not be taken, to make the diſtreſs ut- 


10. In the caſe of Fowwkes and Joyce, T. 1 V. It was held by Cattle depa- 
the court, that if a driver of cattle put them out to paſture, by furcd, 


way of agiſtment, tho' but for a night, and by leave both of the 
leſſor and leſſee, yet they may be diſtrained for rent, tho they be 


But it is ſaid, that this ſhall only be, for ſo much of the rent, 
25 the paſturage of thoſe cattle for that time ſhall amount unto, 


111. At what time the diftreſs ſhall be taken. 


For a rent or ſervice the lord cannot diſtrain in the night, but In the nigla. 
in the day time; and fo it is of a rent charge, but for damage 
feaſant, one may diſtrain in the night, otherwiſe it may be the 
beaſts will be gone before he can take them. 1 ff. 142. 

For before ſun riſing, or after ſun ſet, no man may diſtrain but 


And as to damage feaſant, if a man come to diſtrain, and ſee Damage feaſam 
the beaſts in his ſoil, and the owner chaſe them out of purpoſe 
before the diſtreſs taken; yet the owner of the ſoil cannot diſtrain 
them, and if he doth, the owner of the cattle may reſcue them, 


1 It. 161. 
V. Where the diſtreſs ſhall be made. 


1. The king's officers, as ſheriffs and other, ſhall not take di- Church lands. 
ſtreſſes in the fees wherewith churches in times paſt have been en- 
dowed ; but diſtreſſes may be taken in poſſeſſions of the church 
newly purchaſed. 9g Ed. 2. c. . | | | ; 

2. A man may diſtrain in places or lands within the fee, liable On the premiſſes. 
to diſtreſs, and not elſewhere. 52 H. 3. c. 15. 2 Inf. 131. 
Mr. Co-2. 6 3% © | „„ 

3. And by the 11 G. 2. c. 19. The landlord may diſtrain any On the common. 
tattle or ſtock of the tenant, depaſturing on any common appen- | 
2. or * or any ways belonging to the premiſſes de- 
miſed. J. 8. | | | 

4. No perſon (except the king's officers) ſhall take diſtreſſes in lathe highwaye 
the king's highway. 52 H. 3. c. 15. ; 

And the reaſon is, becauſe the Ling's ſubjects ought to have 
free paſſage, as well to fairs and markets, as about their other 


Wherez 


terly unlawful, ſo as to take advantage thereof in bar to an 
wowry, but to this purpoſe, that if the lord diſtrain in the high- 
way, the tenant may have an action againſt him upon this ſtatute. 
2 Inft. 131,132, DES | : ; 

5. But by the 11 G. 2. c. 19. If any tenant for life, years, at Carried off the 
will, ſufferance, or otherwiſe, ſhall fraudulently or clandeſtinely Premiſſes. 
convey off the premiſſes his goods or chattels, to prevent the 
landlord from diſtraining ; ſuch landlord, or any perſon by him 

fully impowered, may in 30 days next after ſuch conveying 
Way, ſeize the fame wherever they ſhall be found, and _— 


Diſtreſs to be 
veafongble. 


Breaking gates. 


Opening doors. : 


Diſtreſs. 


of them in ſuch- manner, as if they had been diſtrained on dhe 
premiſſes. /. 1. „ . 

But no landlord ſhall diſtrain any goods ſold Bona fide, and fy 
a valuable conſideration, before ſuch ſeizure made, to any Perſon 
not privy to ſuch fraud. / 2. ; | 

And if uy ona ſhall ſo fraudulently convey his goods, or i 
any perſon ſhall wilfully aid him therein, or in concealing the 
ſame ; every perſon ſo offending ſhall forfeit to the landlord du. 
ble the value of ſuch goods, to be recovered in any court of re. 
cord at Weſtminfier. f. 3. LEY 

But if the goods conveyed or concealed ſhall not exceed the 
value of 50 J. the landlord or his agent may exhibit a complain 
in writing, before two juſtices reſiding near, who may ſummon 
the parties, and determine the offence in a ſummary way; an 
on full proof of the offence, they ſhall by order under their hands 
and ſeals adjudge the offender to pay double the value of ſuch 
goods to the landlord or his agent, at ſuch time as they ſhall ap. 
point: and. if, having notice of ſuch order, he ſhall refuſe t 
negle& ſo to do, they ſhall by warrant levy the ſame by diftre 
and ſale; and for want of ſuch diſtreſs, may commit the offender 
to the houſe of correction for ſix months, unleſs the money be 
ſooner paid. / 4. 8 

Perſons aggrieved by order of ſuch juſtices, may appeal to the 
next general or quarter ſeſſions; who may give coſts to either 
party. 5. n 
And where the party appealing ſhall enter into . recognizance, 
with one or two ſureties, in double the ſum ſo ordered to be 
paid, with condition to appear at ſuch ſeſſions; the order of the 
Jaſtices ſhall not be executed againſt him in the mean time. / 6. 


7. 7 hat rea ſonable diftreſs ſhall be taken. 


Diſtreſſes ſhall be - reaſonable, and not too great; add he that 
taketh great and unreaſonable diſtrefles, ſhall be grievouſy 
amerced, 5 2 H. 3. c. 4. bb | 
For example, if the lord diſtrain two or three oxen for 120 


or the like ſmall ſum, and the owner bring a replevy of the oxen, 


and the lord avow the taking of them for the 12 d; of his own 
ſhewing, ke ſhall make fine ; or the party may have his action 
upon this ſtatute. 2 ft. 107. =O . 
If the lord diſtrain an ox, or horſe, for a penny; if there 
were no other diſtreſs upon the land holden, the diſtreſs is not 
exceflive: but if there were a calf, or a ſwine, or the like, then 
the taking of the ox or horſe is exceſſive, becauſe he might have 
taken a beaſt of leſs value. 2 I. 105. | | a 


I. Manner of making diftreſs. 


1. Gates or incloſures may not be broken open, nor throm 
down, to make a diſtres. 1 ft. 161. 14 45g 
2. Nor may the leiſor enter into the tenant's houſe, unleſs the 


doors are open. Read. Diſns. | 
* 3. 8 Where 


peace, 
there! 


ſhall be kept in any houſe, barn, ſtable, outhouſe, yard, cloſe, ſtables and za» 


Jord hath no mean to come at the goods in order to make diſtreſs, 
| if the tenant ſhall think fit to lock up his gates, and ſhut the 


| Bot have any ſatisfaction therefore. 1 ff. 


before might have done off the premiſſes. , r0. 


| Where any goods fraudulently or clandeſtinely. conveyed, Aid of the cons 
or place locked up, faſtened, or otherwiſe ſecured, ſo as to pre- — 
vent ſuch goods from being ſeized as a diſtreſs ; it ſhall be awful 
for the landlord,” or his agent, to ſeize the ſame (firſt calling to 
his aſſiſtance the conſtable or other peace officer; and in caſe of a 
dwelling houſe, oath being alſo firſt made before a juſtice of the 
peace, Of a reafonable ground to ſuſpect that ſuch goods ate 
therein) in the day time, to break open and enter ſuch houſe or 
place, and to take and ſeize the ſame, as he might have done if 
they had been in any open place. 11G. 2. c. 1g, % 7. 5 

But except it be in this caſe where the goods are clandeſtinely 
conveyed, it may ſeem from what hath been ſaid, that the land- 


doors: And the like may be obſerved in caſes of diftrefs for the 
lerying a penalty, by warrant of juſtices of the peace. Which 
matter may ſeem to require ſome conſideration, o— © - 

4. If a landlord comes into .a houfe, and ſeizes upon ſome Part in the name 
oods as a diſtreſs, in the name of all the goods of the houfe; of the whole. 
that will be a good ſeizure of all. 6 Mod. 215. 


VII. Diſtreſs how to be demeaned. 


1. He that diſtrains any thing that hath life, muſt impound it Impounding of 
ina lawful pound, within three miles in the fame county. 1 Ce Premütes. 
2 P. & M. c. 12. 1 Infl. 47. N 

T. 21 G. 2. Gimbart and Pelab. The defendant juſtiied im- 
pounding cattle damage feaſant. And on evidence it appeared, 
ke put them into the next pound, though it happened to be in 
another county. And Lee Ch. }. held, it did not make him a 
treſpaſſer, though it ſubjected him to the penalty of the ſtatute of nn 
the 1 & 2 P. & M. Ser. 1272. | | 1 

Note, a pound is either vert or open, as in 2 pinfold made for | 
ſuch purpoſes, or in his own cloſe, or in the cloſe of another by 
kis conſent ; and it is therefore called open, becauſe the owner 5 | 
may give his cattle meat and drink, without treſpaſs to any other, l 
and then the cattle muſt be ſuſtained at the peril. of the owner: [ 
Or it is a pound covert or cloſe, as to impound the cattle in ſome 
part of his houſe ; and then the cattle mult be ſuſlained witl: 
meat and drink at the peril of him that diſtraineth, and he ſhall 


— YH I ye 


But if the diſtreſs be of utenſils of houſhold, or ſuch like dead 
goods, which may take harm by wet or weather, or be. ſtolen 
away; there he muſt impound them in a houſe, or other pourd 
covert, within three miles in the ſame county; for if he impound 
them in a pound overt, he muſt anſwer for them. 1 Inſt. 47. 

2. And by 11 E. 2. c. 19. any perſon diſtraiaing, may im- Impounding on 
pound or otherwiſe fecure the diſtreſs, of what kind ſoever it be, the Premilies. 
an ſuch place, or on ſuch part of the premiſſes, as ſhall be moſt 
convenient ; and may appraiſe, and fell the ſame, as any perſon 


I 3. Cattle 
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vlog the goods 3. Cattle diſtrained may not be worked or uſed, unleſs for 1, WF No 
ſtrained. owner's benefit, as a cow milked ; much leſs may they be abuſe diſtrai 
: | or hurt. Cro. Ja. 148. aw 
Diſtreſs dying. 4. If a dies in the pound, the diſtrainer may dif; it in! 
: again. 1 Salk. 248. | | 2 in the 
| Dying by dureſs, 15 It is the diſtrainer's own fault, if he puts the diſtreſs in he mu 
pound which will not hold it; but he cannot juſtify the tying of in wh 
| cattle in the pound; and if he ties a beaſt, and it is ſtrangled, je + 
| mult pay damages. 1 Salt. 248. 3 | 
| VIII. Of reſcous and pound-breach. as 
| Reſcous and 1. By the common law, if a man break the pound, or the the g 
| pound-breach, of it, or part of it, he greatly offendeth ak the peace, — ſrels 
| doth treſpaſs to the king, and to the lord of the fee, and to the left a 
| ſheriffs, and hundredors, in breach of the peace, and to the the pi 
| and to the delaying of juſtice ; and therefore hue and cry ing ſt 
= 35'to be levied againſt him, as againſt thoſe who break the peace, (il ide © 
= Mir. c. 2. f. 26. . | hel 
þ | 2. And by ſtatute, on any pound breach or reſcous, of goods be ap 
= diſtrained for rent, the perſon grieved thereby, ſhall in a ſpecial . eri 
4 action upon the caſe, recover treble damages and coſts again cordu 
1 the offender, or againſt the owner of the goods, if they be after- praile 
14 wards found to have come to his uſe. 2 V. Se. i. c. 5. /. 4. forth 
3 Treble damages and coſts) In the caſe of Sir Wilfred Lawſm v. 12 
"I Storey, M. 6 V. It was adjudged, that the coſts ſhall be trebled TA 
ii i as well as damages. L. Raym. 20. | M 
!} 3- When a man hath taken diſtreſs, and the cattle diſtrained, 5 
| as he 1s driving them to the pound, go into the houſe of the «186 
| | owner; if he that took the diſtreſs demand them of the owner, ny 
= and he deliver them not, this is a reſcous in law. 1 bf. 161. for th 
_ | 1 oͤtr. 
1 TX. Replevying the diſtreſs. By 
i COR un 
i | Replevy. t. The ſheriff of every county ſhall, at his firſt county day, or Nie 
as; in two months after he hath received his patent of office, appoint pain 
ah four deputies at the leaſt, dwelling not above 1 2 miles one diſtant 4% 
14 from another, to make replevies; on pain of 5 J. a month, halt 
to the king, and half to him that ſhall ſue in any court of record, 
WOE Mc17. 3, OS 
2. And the ſheriff, or other officer having authority to grant V 
replevins, ſhall in every replevin of a diſtreſs for rent, take in hi due, 
own name, from the plaintiff and two ſureties, a bond in double diftr 


the value of the goods diſtrained, to be aſcertained on the oath ful, 
of one witneſs, and conditioned for proſecuting the ſuit with ef 
fect, and without delay, and for duly returning the goods di. aig 


ſtrained, in caſe a return ſhall be awarded ; before any delive have 
rance be made of the diſtreſs ; and the ſheriff ſhall aſſign ſuc 7 
bond to the awowarnt, or perſon making cent ſance. 11 C. 2 bath 
„„ | FOES | 


Note, y 


0 Vor. 2 | 69 
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Note, aw9wry is, where one takes a diſtreſs, and the perſon 


Qiſtrained ſues a replevin; then he that took the diſtreſs muſt 


avow and juſtify in his plea, for what cauſe he took it, if he took 


it in bis own right; and this is called an a res: If he took it 
in the right of another, then, when he hath ſhewed the cauſe, 


he muſt make conuſance of the taking, as bailiff or ſervant to him, 
in whoſe right he took it. Terms of the L, — _ . 


A. Sale of the difireſs. 


Where eny goods ſhall be diſtrained for rent referved and due Sale; 


upon any demiſe, leaſe, or contract, and the tenant, or owner of 
the goods diſtrained, ſhall not within five days next after ſuch di- 
ſtreſs taken, and notice thereof (with the cauſe of ſuch taking) 
left at the chief manſion houſe, or other molt notorious place on 
the premiſles, replevy the ſame; in ſuch caſe the perſon diſtrain- 
ing ſhall, with the ſheriff or under ſheriff of the county, or with 
the conſtable of the hundred, pariſh, or place, where ſuch di- 
ſtreſs ſhall be taken, cauſe the goods and chattels ſo deſtrained to 


be appraiſed by two ſworn appraiſers (whom ſuch ſheriff, under- 


ſheriff, or conſtable ſhall ſwear) to appraiſe, the ſame truly, ac- 


cording to the beft of their underſtandings; and after ſuch ap- 


praiſement, ſhall ſell the ſame for the beſt price can he gotten 


for them, for ſatisfaction of the rent, and charges of the diſtreſs, 


appraiſement, and ſale; leaving the overplus (if any) with the 
ſheriff, under ſheriff, or conſtable, for the owner's uſe. 2 . 
Sefl. 1. c. 5. / 2. 0 2 | 

M. 13 GC. Griffin and Scott. 'Treſpaſs for entring his houſe, 
and keeping poſſeſſion of his goods eight days. The defendant 
juſthes under a diſtreſs for Rent. But by the court; The defen- 


| dant ought to have removed the goods at the five days end; and 


i the other three he is a treſpaſſer, and there is no juſtification. 
tr. 717. | | 

By thei & 2 P. & M. c. 12. no perſon ſhall take for keeping in 
pound, or impounding any diſtteſs, above 4 d. for any one whole 
diſtreſs ; and where leſs hath been uſed, there to take leſs ; on 
pain of 5 J. to the party grieved, beſides what he ſhall take above 
46. J. 2. | | 


FT. Trregularity in the proceedings: 


Where-any diltreſs ſhall be made, for any kind of rent juſtly Irregulatity- 


due, and any irregularity ſhall be afterwards done by the party 
ditraining, or bis 2gent 3 the diſtreſs ſhall not be deemed utdaw- 
ful, nor the diftrainer a treſpaſſer ab initio, but the party ag- 
gricved may recover ſatisfaction for the ſpecial damage, in an 
ation of treſpaſs or on the caſe; and if he recover, he ſhall 
have full coſts. 11 C. 2. c. 19. J 19. Maafih avi tt 
But no tenant ſhall recover on ſuch action, if tender of amends 


bath been made before the action brought. /. 20. 


A. Landbrd 
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| | year 
AMI. Landlord re-entring on non-payment, the pr 
Re · entring. Where half a year's rent ſhall be in arrear, and the landlor _ 
hath right' by law to re-enter for non-payment ; he may, withoy Bu! 
any formal demand of re-entry, ſerve a declaration in ejeftmen; ſize; 
and on recovering judgment and execution, ſhall hold the pre. An 
miſles diſcharged from the leaſe. 4 G. 2. c. 28. 2 make 
5 warde 
ATIT. Caſe of tenant holding over. tenan 
| | | the Cc 
Holding over af- 1. If any tenant for life or years, or other perſon who ſul doth | 
— term X* come into poſſeſſion by, from, or under him, ſhall wilfully bad . their 
f over any lands, after the determination of ſuch term, and after 2 rec 
demand made, and notice in writing given for delivering the po. been 
ſeſſion thereof; he ſhall, from the time that he ſhall ſo hold over, the 3 
pay double the yearly value thereof, to be recovered by action of intire 
debt, in any court of record. 4 G. 2. c. 28. f. 1. there 

But this remedy ſeemeth not altogether adequate to the evil; 

for three reaſons. 1. Becauſe ſuch action is certainly tedious and 

expenſive. 2. It is uncertain, when the action is over, whether 
. the tenant will be able to pay. 3. What is chiefly wanted, N 
namely, putting the landlord into poſſeſſion, is not oBtained by for l 
uch action, but for that he ſhall be fill to ſeek. A more ſhort taker 
and eaſy method of ouſting the tenant of his poſſeſſion, ſeemeth 3s ſu 
- more eligible in the like caſes. 8 prem 
Holding over al- 2. If any tenant ſhall give notice of his intention to quit the then 
ter having given premiſſes, at a time mentioned in ſuch notice, and ſhall not ac- than 


nouce to quit. cordingly deliver up the poſſeſſion thereof at the time; he ſhal rent, 


ing. 


Tenaat deſert- 


from thenceforth pay double rent, to be recovered in like manner proc 
as the fingle rent. 11 G. 2. c. 19. J 18. 

This clauſe alſo proceedeth upon a Suppoſition, which perhaps 
may not be be, namely, that the tenant is a man of ſubſtance. 


It is more likely, chat if he were able to live elſewhere, he would v 


not chuſe to hold over under ſuch circumſtances, nor perhaps whic 
would the landlord want to be rid of him. The putting him out dete 
of poſſeſſion, by ſome expeditious and eaſy method, ſeemeth the adm 
more adequate remedy in this caſe alſo, in like manner as 15 pro. reco 
vided in the caſe where the tenant deſerteth the premiſſes, à Was 


here followeth. | 1 
vet 
XV. Tenant deſerting the premiſſes. 5 

If any tenant at rack rent, or where the rent reſerved ſhall be Wi 
fall three fourths of the yearly value of the demiſed premiſi, B 
Who ſhall be in arrear for one year's rent, ſhall deſert the pre · wh, 
miſſes, and leave the ſame uncultivated or unoccupied, ſo 25 19 by 


ſufficient diſtreſs can be had; two: Juſtices at the requeſt of the lev 
« landlord may go and view the ſame, and affix on the moſt noto- ai, 
rious part of the premiſſes, notice (A) in writing, What day et WF wa 
the diftance of 14 days at the leaſt) they will return to take a ſe · dif 


_ Cond view; and if on ſuch ſecond view, the tenant ſhall not ap- bay 


s - —_ - _ 


dire in ſuch avarrant, ho es ſuch time be not leſs then four days, nor 
| e 


Diſtreſs. 


per and pay the rent, or there ſhall not be ſufficient diſtreſs on 


the premiſſes, then the juſtices may put the landlord into poſſeſ- 
fon, and the _ = to ſuch demiſe ſhall from thence be void. 
11G. 2. c. 19. /. 16. Hi, X 
; But the _—_ may appeal to the next juſtice or juſtices of aſ- 
fize; who may award colts to either party. / 17. 

And the juſtices in this, and all other the like caſes, ought to 
make a record (B) of the whole proceedings, to be produced after- 
wards in caſe of an action brought againſt the landlord by ſuch 


tenant, For the juſtices are not to carry witneſſes with them about 


the country, to teſtify what they ſhall a& as judges of record; nor 
doth it ſeem requiſite, that they ſhould go and teſtify in a court upon 


| their oaths, what they ſhall have acted in ſuch caſes; but to make 


2 record in writing under their hands and ſeals, of all that hath 
been done : which record being produced in court, ſeemeth to be 
the proper evidence in all ſuch caſes, for that the law repoſeth an 
intire confidence therein, and it ſhall not be gainſaid; otherwiſe 
there would be no end of things. | Eto 


XY. Rent in caſe of an execution. 
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No goods being on any meſſuage, lands, or tenements, leaſed Execution, 


for life, term of years, at will, or otherwiſe, ſhall be liable to be 
taken by execution, unleſs the party, at whoſe ſuit the execution 
is ſued out, ſhall before the removal of ſuch goods from off the 
premiſſes, pay to the landlord or his bailiff all ſuch rent as ſhall be 
then due for the premiſſes, provided that it amount not to more 
than one year's rent; and if the ſaid arrears ſhall exceed one year's 
rent, then the party paying ſuch landlord one year's rent, may 
proceed to execute his judgment. 8 Ax. c. 14. J. l. FER 


XVI. Rent on the death of tenant for li e. 


Where any tenant for life ſhall die, before or on the day on Tenant for life 
which the rent was made payable, on any demiſe or leaſe which dying. 


determined on the death of ſuch tenant for life; the executors or 
adminiſtrators of ſuch tenant for life, may in an action on the caſe 
recover, if ſuch tenant for life die on the day on which the ſame 
was made payable, the whole, or if before ſuch day, then a pro- 
portion of ſuch rent, according to the time ſuch tenant for life 


wed. 11GC.n. c io. £ 15. | 
WWII Of diſtreſs by warrant of juſtices of the peace. 


By the 27 G. 2. c. 20. It is enacted as follows: Ir all caſes 
where any juſtice of the peace is or ſhall be required or impowered 
by any ar of parliament, to ue a warrant diſtreſi, for the 
levying of any penalty inflitted, or any ſum of money directed to be 
paid by fach act; it ſhall be lawful for the juſtice granting ſuch 
Warrant, therein to order and direct the goods and chattels ſo to be 
diſtrained to be fold and diſpoſed of, within a certain time to be li- 


more 


. 


— 


— — 


(On erm Be ere tp ee — ou — 
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uch diſtreſs ſhall be made, together avith the reaſonable cha 
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more than eight days, unleſs the penalty or ſum of money for «vlith 


YPes 0 

taking and keeping ſuch diſtreſs, be ſooner paid. mY 
And the officer making ſuch diſtreſs, ſhall and may deduct the rea. 
fonable charges of taking, keefing, and ſelling ſuch diſtreſs, out of 
the money ariſing by ſuch ſale; and the overplus (if any ) ofter ſuch 
charges, and alſo the ſaid penalty or ſum of money, ſhall be ſatisfied 
and paid, ſhall be returned on demand, to the ener of the good. 7 


 diftrained: and the officer executing ſuch warrant, if required, ſpall 


ſhew the ſame to the perſon whoſe goods are diftrained, and ſhall juftix 
à copy thereof to be taken. | 
But this ſhall not extend, to alter any proviſions relating to dl. 


 frefſes to be made for the payment of tithes and church rates by the 


people called quakers, contained in the acts of the 7 & 8 W. c. 34. 
and the 1 G. ſt. 2. c. 6. a 


Officer may deduct the reafinable charges] But here is no power 
given to the juſtices, to aſcertain ſuch charges; therefore it ſeemeth, 
that the officer executing the warrant ſhall be the fole judge thereof 
in the firſt inſtance, and afterwards, if the owner of the goods 
diſtrained ſhall be diffatisfied, the reaſonableneſs thereof ſhall be 
determined by a judge and jury upon an action brought. 

But by ſpecial ſtatutes, this power of aſcertaining the charges of 
diſtreſs and fale, is ſometimes given to the juſtices, as is ſet forth 
in this book under the reſpective titles. 


Tithes and church rates by the people called guakers] The above- 
ſaid ſtatutes of the 7 & 8 V. c. 34. and 1 G. ff. 2. c. 6. relate 
not only to tithes and church rates (by which laſt ſeemeth only to 
be underſtood the churchwardens rate for the repair and other uſes 
of the church), but alſo to any cuſtomary or other rates, dues, or 
payments, belonging to any church or chapel, which of right by 
law and cuſtom ought to be paid for the ſtipend or maintenance of 
any miniſter or curate officiating in aay church or chapel. There- 
fore for any. thing that appears from the words of this ſtatute, un- 
leſs it be in the caſe of 7zithes or church rates, the juſtices may order 
the diſtreſs for thoſe other dues and payments to be detained for a 
certain time, and the officer may deduct the charges not only of 
 diſtraining, but alſo of Keeping and ſelling the diſtreſs; whereas by 


| thoſe former acts abovementioned, the officer was only allowed to 


deduct the neceſſary charges of diſtraining. 


A. Notice to be afixed on the premiſſes being 
HAT deſerted. 
Abraham Sutcliffe, | 


Ys AK E notice, that upon the complaint of Eleanor Aſhton 7 

Underley zu the county of Weſtmorland, wwidcav, made unto 
. John Moore, e/quire, and Richard Burn, clerk, two of bis na. 
1rÞy*s ſuſlices of the peace for the ſaid county, that you the ſaid Abra- 
ham Sutcliffe bac? deſerted the meſſuage and tenement called ——— 
confiſting of ——— ſituate, lying, and being at Underley aforeſaid, 


iu the count; aui ., unto you demiled at rack rent by her | he ſat 


Eleanor 
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Eleanor Aſhton, aud that there is in arrear and due from you the 


ſaid A. S. unto her the ſaid E. A. one whole year's rent for the ſaid 


demiſed premiſſes, and that you have left the ſaid premiſſes unculti- 


- wated and unoccupied, fo that no ſufficient diſtreſs can be had, to coun- 


tervail the ſaid arrears of rent; we the ſaid juſtices ( having no in- 
tereſt, nor either of. us having any intereſt, in the ſaid demiſed pre- 
miſſes ) on the ſaid complaint as aforeſaid, and at the requeſt of her 
the ſaid E. A. hawe this day come upon and viewed the ſaid demiſed 
gremiſſes, and do find the ſaid complaint to be true; and on the 28th 
day of this preſent month of February «ve will return to take a ſecond 
wizw ther of, and if upon ſuch ſecond view, you, or ſome perſon on 
your behalf, ſhall not appear and pay the ſaid rent in arrear, or thert 


Hall not be ſufficient diftreſs on the ſaid premiſſes, then we the ſaid 


juſtices will put her the ſaid E. A. into the poſſeſſion of the ſaid de- 
miſed premiſes, according to the form of the flatute in ſuch caſe made 
and provided. In witneſs whereof we have hercunto ſet our hands 
and feals, and have cauſed this notice to be affixed on the out door of 
the manſion houſe, the ſame being the maſt notorious part of the ſaid 
premiſes, this fourth day of February in the 27th year of the reign 
of our ſovereign lord George the ſecond of Great Britain, France, 
and Ireland, #4ing. TR | | 

B. Record of putting the landlord into poſſeſſion. 
Weſtmorland. E it remembred, that on the fourth day of 
| February in the 27th year of the reign of 
our ſovereign lord George the ſecond , Great Britain, France, 
and Ireland, king, defender of the faith, and fo forth, at Under- 
ley in the ſaid county, Eleanor Aſhton of Underley aforeſaid, in 
the county aforeſaid, widow, complained unto us John Moore, 
eſquire, and Richard Burn, clerł, two of the juſtices of our ſaid 
brd the king, aſſigned to keep the peace within the faid county, and 
40% to hear and determine divers felonies, treſpaſſes, and other miſ- 
d:meanors in the ſaid county committed, That ſbe the ſaid Eleanor 
Aſtiton did demiſe at rack rent unto Abraham Sutcliffe of 
yeoman, the mefſuage and tenement called————conſi/ting f. 
ſetuate, lying, and being at Underley aforeſaid, in the county afore- 
jaid; and that on the ſaid fourth day of February in the year 
aforiſaid, there wvas in arrear and due unto her the ſaid E. A. 
from him the ſaid A. S. tenant of the ſaid demiſed premifſes, one 
whole year's rent thereof; and that he the ſaid A. S. had deſerted 
the ſoid demifed premiſſes, and left the ſame uncultivated and unoc- 
cupi d, ſo as 10 ſufficient diſireſs could be had to countervail the 


aid arrears of rent : nwhereupon the ſaid E. A. then and there, to 


dit, on the ſaid fourth day of February in the year aforeſaid, at 
Underley aforgſaid, in the county afortſaid, requeſied of us Jo as 
aforelnid being juſtices, to her in this behalf that a due remdy 
ſecul be trowided, according to the form of the ſtatute in that coſe 


mage, Which complaint and requeſt by us the oforeſaid juſtices be- 
ing heard, wwe the ſaid John Moore, e/quire, and Richard Burn, 


Cler , juſtices aforeſaid ( having no intereſt, nor either of us having 
any mter'ff, in the ſaid demiſed premiſjis } on the ſaid fourth day 
Es U 3 of 
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of February in the year aforeſaid, at Underley aforeſaid, in th, 
county aforeſaid, did perſonally go upon and wiew the ſaid demiſtd 
premiſſes, and then and there upon our own proper view did find the 
faid complaint to be true, and did then and there affix on the muſt 
Fotorious part of the ſaid demiſed premiſſes, to wwit, upon the cut 


door of the manſion houſe aforeſaid, a norice in writing under ur 


hands and ſeals, that wwe the ſaid juſtices, on the 28th day of the 


| fame month of February in the year aforeſaid, would return t 


fake a ſecond view thereof. Upon which ſaid 28th day of Febru- 
ary in the 27th year aforeſaid of our faid ſovereign lord, we the 


ſaid juſtices do now return, come upon, and take a ſecond view of 


the premiſſes aforeſaid, and there upon our own proper view do find, 


tbat he the ſaid Abraham Sutcliffe doth not appear, nor any perſon 
an his behalf doth appear, and pay the ſaid rent in arrear, and that 
there is no fufficient aiſtreſi upon the premiſſes aforeſaid, nor upon am 
part thereof, to countervail the ſaid arrears of rent. Therefore awe 
the ſaid juſtices, at Underley aforeſaid, in the county aforeſaid, on 
the 28th of February aforeſaid in the year aforeſaid, dv put 


the ſaid Eleanor Aſhton into the poſſeſſion of the ſaid demiſed pre. 
es, according to the form of the ſtatute aforeſaid. In auitneſi 


ewhereef, we the ſaid juſtices, unto this record do ſet our ſeals, at 
Underley aforeſaid, in the county aforeſaid, on the ſaid 28th day 
of February in the .27th year aforeſaid of the reign of our ſaid 
Sverige lord George the ſecond of Great Britain, France, and 
_ Diſtringas. See Pꝛocels. 
Divine Service. See Publick Worſhip, 
| - Dogs. See Game. - 
Doo? breaking open. See Arreſt. 
Dower. See Foxfeiture. 
D2over, See Cattle. 
Dzunkennels. See Alehouſes. 
Duelling. See Pomicide. 
Dyers, Se Woollen Panukacure. 


Eggs. 


293 


Eggs. See Game. 
Eqyptians. See Uagrants. 
Embꝛatcerp. See Maintenance. 


Eſcape. 


Els is to be underſtood of eſcapes in criminal caſes ; and 
not in civil caſes, as for debt, or the like. | 

An eſcape is, where one that is arreſted gaineth his liberty, be- Eſcape, what. 
fore he is delivered by courſe of law. Terms de la ley. 3 

Eſcapes are of three kinds. 1. By a perſon who hath the of- Several kinds 
fender in his cuſtody ; this is properly called an gſcape. 2. Cauſed thereof. 
by a ſtranger; this is commonly called a re/cue. 3. By the party 
himſelf ; either without force, which is ſimply an eſcape, or with 
force, which is priſon breaking. Reſcous and priſon breaking are 
treated of under their reſpective titles; and this title treats only 
of eſcapes properly ſo called. Concerning which we will treat in 
the following order ; 


J. Of eſcape by the party himſef. 

II. Eſcape ſuffered by a private perſon. 

II. Eſcape ſuffered by an officer. 

IV. What is à voluntary, and what a negligent 
eſcape. - EL 

V. Concerning the retaking of a perſon eſcaped. 

VI. Indiftment for an eſcape. 

VII. Trial and conviction for an eſcape. 

VIII. Puniſhment of an eſcape. 

IX. Aiding in attempting to eſcape. 


J. Of eſcape by tbe patty himſelf. 


As all perſons are bound to ſubmit themſelves to. the judgment Egrape by the 
of the law, and to be ready to be juſtified by it; whoever in any party himſelf. 
Caſe refuſes to undergo that impriſonment which the law thinks fit 
to put upon him, and frees himſelf from it by any artifice, before 
fuch time as he is delivered by due courſe of law, is guilty of a 
high contempt; puniſhable with fine and impriſonment, 2 Haw. 

122, 
But eſcape committed by the party himſelf, belongs more pro- 
perly to the title Priſon breaking, | 


U 4 I. Eſcape 


dae 
| IT. Eſcape fuffered by a private perſon. 


Eſcape by a pri- Tt ſeems to be a good general rule, that wherever any perſon 
vate perſon, hath another lawfully in his cuſtndy, whether upon an arreſt made 
by himſelf or another, he is guilty of an eſcape, if he ſuffer big 
to go at large, before he hath diſcharged himſelf of- him, by de- 
livering him over to ſome other who by law ought to have the 
cuſtody of hm. 2 Haw, 138. 
And the law is generally the ſame, in relation to eſcapes ſuffered 
by private perſons, as by officers. 2 Haw. 138. 1 


bes 5g Eſcape ſuffered by an Meer. 


Efcape by an 1. In order to make it an eſcape, there muſt be an actual ar. 
officer. reſt; and therefore, if an officer having a warrant to arreſt a man, 
There muſt be a 


ſee him ſhut up in a houſe, and challenge him as bis priſoner, but 

never actually have him in his cuſtody, and the party get free, the 

| officer cannot be charged with an eſcape. 2 Haw. 129. 

| And juſtifiable. 2. And as there muſt be an actual arreft, ſuch arreſt muſt be alſo 
Juſtihable ; for if it de either for a ſuppoſed crime, where no ſuch 
crime was committed, and the party neither indicted nor appealed, 
or for ſuch a ſlight ſuſpicion of an actual crime, and by ſuch an 
wregular mittimus as will neither juſtify the arreſt nor imptiſon- 
ment, the officer is not guilty of an eſcape, by ſuffering. the pri. 

fl ſoner to go at large. 2 Haw. 129. | 

it And for a crimi- 3. And as the impriſonment muſt be juſtifiable, ſo it muſt be 

nal offence. allo for a criminal offence. 2 Haw. 129. TEL 

And not detained 4. Alſo if a priſoner be acquitted, and detained only for his 

only for fees, fees, it will not be criminal to ſuffer him to eſcape, tho! the judg- 
ment were, that he be diſcharged paying his fees, ſo that till they 
be paid, the firſt impriſonment continued lawful as before; for in- 
aſmuch es he is detained, not as a criminal, but only as a debtor, 
his eſcape cannot be more criminal than that of any other debtor: 
Yet if a perſqn convicted of a crime, be condemned to impriſon- 
ment for a certain time, and alſo z/} he pay his fees, and he eſcape 
after ſuch time is el-pſed, without paying them, perhaps ſuch 
eſcape may be criminal, for that it was part af the puniſhment 
that the impriſonment be continued till the fees ſhould be paid; 
but it ſeems, that this is to be intended where the fees are due to 
others as well as to the gaoler, for otherwiſe the gaoler will be the 
only ſufferer by the eſcape, and it will be hard to puniſh him for 

+ ſuffering an irjury to himſelf on'y, in the nonpayment of a debt 

in his power to releaſe. 2 Haw. 129, 150. 

Too much liber- 5. Alfa, it is an eſcape in ſome caſes, to ſuffer a priſoner to 

ty, an eſcape. have greater liberty, than by the law he ought to have; as to ad- 

mit a perſon to bail, who by law ought nat to be bailed, but to be 


| previous arreſt, 


IM 


— — 


kept in cloſe cuſtody. 2 Haw. 130. | 

So if a gaoler, or other officer, ſhall licenſe his priſoner to $2 
abroad for a time, and to come again; this is an eſcape, becauſe the 
priſoner is found out of the bounds of his priſon, tho* the priſonet 
return again, according as he {hall be preſcribed. Dall. c. Far 
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6. If the gaoler ſo cloſely purſue the priſoner who flies from Lofing fight, as 
bim, that he retakes him, without loſing fight of him, the law eſcae. 
looks on the priſoner ſo far in his power all the time, as not to 
adjudge ſuch 2 fight to amount at all to an eſcape ; but if the 
-oler once loſe ſight of the priſoner, and afterwards retake him, 
he ſeems in ſtrictneſs to be guilty of an eſcape. And if he kill 
him in the purſuit, he is in like manner guilty of an eſcape, tho? 
he never loſt ſight of him, and could not otherwiſe take him, not 
only becauſe the king loſes the benefit he might have had by the 
forfeiture on his attainder, but alſo becauſe the publick juſtice is 
not ſo well ſatisfied by the killing him in ſuch an extrajudicial 
manner. 2 Haw. 130. ; 


JV. What is a voluntary, and what a negligent eſcape. 


1. Wherever an officer, who hath the cuſtody of a priſoner, Voluntary ik 
charged wich and guilty of a capital offence, doth knowingly give © e what, 
him his liberty, with an intent to ſave him from his trial or exe- 
cution, this is a voluntary eſcape. 2 Haau. 130. ers 

2. A negligent eſcepe is, when the party arreſted or impriſoned Negligent eſcape, 
doth eſcape againſt the will of him that arreſted or impriſoned what, 
him, and is not freſhly purſued and taken again, before he hath 
loit the fight of him. Dave. c. 159. | 55 

3. If the conſtable or other officer, ſhall voluntarily ſuffer a Suffering a pri- 
thief, being in his cuſtody to go into the water to drown himſelf, ſoner to kill 
this eſcape is felony in the conſtable, and the drowning is felony , 
in the thief : Otherwiſe if the thief ſhall ſuddenly without the aſ- p 
{ent of the conſtable, kill, hang, or drown himſelf, this is but a 
negligent eſcape in the conſtable. Dale, c. 159. | 


V. Concerning the retaking of a perſon eſcaped. | 


1. If an officer hath arreſted a man by virtue of a warrant, Let go volunta- 
and then takech his promiſe that he will come again, and ſo letteth rily, cannot be 
him go; the officer cannot after arreſt or take him again by force 


ol his former warrant, for that this was by the conſent of the of- 


ficer : But if he return, and put himſelf again under the cuſtody 
of the officer, it ſeems that it may be probably argued, that the 
officer may lawfully detain him, and bring him before the juſtice 
in purſuance of the warrant. Dalt. c. 169. 1 Hae. 81. ; 
2. But if the party arreſted had eſcaped of his own wrong, Freſh ſuit, 
Without the conſent of the officer, now upon freſh ſuit, the officer 
may take him again and again, ſo often as he eſcapeth, altho? he 
were out of view, or that he ſhall fly into another town or county, 
and bring him before the juſtice upon whoſe warrant he was firſt 

arreſted. Dult. c. 169. BY | 
And it is ſaid generally in ſome books, that an officer who hath 
negligently ſuffered a priſoner to eſcape, may retake him wherever 
e tinds him, without mentioning any freſh purſuit; and indeed 
ſince the liberty gained by the priſoner is wholly owing to his own 
wrong, there ſeems to be no reaſon he ſhould take any manner af 

$raniage from it. 2 Haw, 131, 133. 
| 3. And 
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_ Eſcape. 
And wherever a perſon is lawfully arreſted for any cauſe; 


may be broke open to take him, on refuſal of admittance, 
2 Haw. 87. 

4. It is perhaps the better opinion, that wherever a priſoner, 
by the negligence of his keeper, gets ſo far out of his power 
that the keeper loſes fight of him, the keeper is puniſhable for the 
eſcape, notwithſtanding he retook him immediately after: And it 


zs clear, that he cannot excuſe himſelf from an eſcape, by killi 


a priſoner in the purſuit, tho' he could not poſſibly retake — 
but muſt in ſuch caſe be content to ſubmit to ſuch puniſhment, a, 
his negligence ſhall appear to deſcrve. 2 Haw. 132. 


Vl. Indifiment for an eſcape. 


It ſeems clear, that every indictment (A) for an eſcape, whe- 
ther negligent or voluntary, muſt expreſly ſhew, that the pri- 
ſoner was actually in the defendant's cuſtody for ſuch a crime; 
and that he went at large; And if for a voluntary eſcape, that 
the defendant feloniouſly and voluntarily ſuffered him to go at 
large; and muſt ſet forth, not the felony in general, but the par. 
ticular kind of felony : But it ſeems queſtionable, whether ſuch 


certainty, as to the nature of the crime, be neceſſary in an indict. 


ment for a negligent eſcape ; for that it is not material in this caſe, 
whether the perſon who eſcaped were guilty or not. 2 Haw, 
133, 229. 


VII. Trial and convifion for an eſcape. 


1. If the priſoner be of record in a court, and the gaoler being 
called, cannot give an account where he is, this is a conviction of 
an eſcape ; but ſeems not a conviction of a voluntary eſcape, un- 
leſs the gaoler confeſſeth it: And the gaoler may be fined in ſuch 
a caſe; but not convicted of felony, without indictment or pre- 
ſentment. 1 H. H. 599, 603. | 

2. And it ſeems to be clear, that a keeper who voluntarily ſaf 
fers another to eſcape, who was in his cuſtody for felony, cannot 
be arraigned for ſuch eſcape as for felony, until the principal be 
attainted, for that the felony of the priſoner ſhall not be tried be 
tween the king and the keeper, becauſe the priſoner is a ſtranger 
thereunto; yet he may be indicted and tried for it as a miſpriſion, 
before the attainder of the principal offender, 2 Haw. 13g. 


2 ft. 591, 592. 
VIII. Puniſhment of an eſcape. 


1. If a felon eſcapes before arreſt, it is not puniſhable in him 
as felony ; but for the flight he forfeits his goods when preſented. 
Hale's Pl. 111. | | 


2. If a private perſon arreſt a felon, and he eſcape by force 
from him, the townſhip ſhall be amerced, but it ſeems it excuſeth 
the party, becauſe he cannot raiſe power to aflilt him: 4 ; 

| 00 » 


puniſ 
2 


Eſcape. 


eonſtable, or other officer, hath the cuſtody of a priſoner, bring - 
ing him to the gaol, it ſeems that a ſimple eſcape by the reſcue of 
the priſoner himſelf, doth not wholly excuſe him, becauſe he may 


uke ſufficient ſtrength to his aſſiſtance. 1 H. H. 601. c 


z. Wherever a perſon is found guilty upon an indictment or pre- Of a negligent 
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ſentment of a negligent eſcape of a criminal actually in his cuſtody, eſcape. 


he is puniſhable by fine and impriſonment, according to the qua- 
ly of the offence. 2 Harv. 136, 139. 1 H. H. 600, 604. 

And it ſeems to be the better opinion, that a ſheriff is as muck 
ſable to anſwer for a negligent eſcape ſuffered by his bailiff, as if 
he had actually ſuffered it himſelf, and that the court may charge 
either the ſheriff or bailiff for ſuch an eſcape; and if a deputy 
gꝛoler be not ſufficient to anſwer a negligent eſcape, his principal 
muſt anſwer for him. 2 Haw. 135. > IS 

Note; Mr. Hawkins, altho' he is one of the moſt accurate 
of all writers, yet hath inſerted in this place certain penalties 
for eſcapes, which were expired above 200 years before. 
2 Haw. 137. | | 

If a Nilas for felony break the gaol, this ſeems to be 2 
negligent eſcape in the gaoler, becauſe there wanted either that 
due ſtrength in the gaol, that ſhould have ſecured him, or that 
due vigilance in the gaoler or his officers to have prevented 
it; and therefore it is lawful for the gaoler to hamper them 


| with irons to prevent their eſcape; for if gaolers might not be 


puniſhed for this as a negligent eſcape, they would be carelefs 
either to ſecure their priſoners, or to retake them that eſcape. 
1 H, H. 601, | 

4. It ſeems to be generally agreed, that a voluntary eſcape fuf- 
fered by an officer, amounts to the ſame kind of crime, and is 
puniſhable in the ſame degree, as the offence of which the party 
was guilty, and for which he was in cuſtody, whether it be trea- 
ſon, felony, or treſpaſs. 2 Haw. 134. : 

But yet a voluntary eſcape is no felony, if the aft done were 
not felony at the time of the eſcape made, as in caſe of a mor- 
tal wound given, and the party not dying till after the eſcape; 
bat the officer may be fined to the value of his goods. Dalt. 
159. | 

Allo, a voluntary eſcape ſuffered by one who wrongfully takes 
upon him the keeping of a gaol, ſeems to be puniſhable in the 


Of a voluntary 


eſcapes 


lame manner, as if he was never fo rightfully intitled to ſuch 


cuſtody ; for that the crime is in both caſes of the ſame ill con- 
ſequence to the publick : and there ſeems to be no reaſon that 
a wrongful officer ſhould have greater favour than a rightful, 
jp that for no other reaſon but becauſe he is a wrongful one. 
2 Hav. 134, 

But it ſeemeth to be clear, that no one is puniſhable as for fe- 
lony, for the voluntary eſcape of a felon, but the perſon only 
who is actually guilty of it; and therefore that the principal 
paoler is only fineable for a voluntary eſcape ſuffered by his de- 


puty ; for that no one ſhall ſuffer capitally for the crime of an- 
aber. 2 Han. 135. | 


3 - | | And 
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Eſcape. 
And therefore, altho' in all civil cauſes, the ſheriff is tg be 
reſponſible, or the gaoler, at election, yet if the gaoler 60 


voluntarily ſuffer a felon in his cuſtody to eſcape; this, ina. 
much as it reacheth to life, is felony only in the gaoler, that 


Was immediately truſted with the cuſtody, and not in the ſherif 
1 H. H. 597. \ | 


For the eſcape muſt be voluntarily permitted in him that per. 
mitted it, which could not be in the high ſheriff, tho? it were 
ſuch in the gaoler, for he was not privy to it, and therefore could 
not do it feloniouſly ; but it was a negligent. eſcape in him, in 
truſting ſuch a perſon with the cuſtody of his priſoners, that 
would be falſe to his truſt, and therefore the ſheriff ſhall pay, but 
not corporally ſuffer for the miſcarriage of his gaoler. 1 H. H. 

97, 598. : | | | 
r But altho' the felony for which a man is committed, be not 
within clergy; yet the perſon who voluntarily ſuffers him to 


eſcape, ſhall have the benefit of clergy. 1 H. H. 599. 


IIA. Aiding in attempting to eſcape. 
By the 16G. 2. . 31. If any perſon ſhall afliſ any priſoner 


to attempt his eſcape from any gaol, tho' no eſcape be actually 


made, if ſuch priſoner was then attainted or convicted of treaſon 
or felony (except petty larceny), or lawfully committed to, or 
detained in any gaol, for treaſon or felony (except petty larceny] 


expreſſed in the warrant of commitment; he ſhall be guilty of 


felony, and be tranſported for ſeven years: And if ſuch priſoner 
was then convicted of, or detained in gaol for petty larceny, 
or any other crime not being treaſon or felony, expreſſed in 
the warrant of commitment, or was then in gaol for debt amount. 


ing to 100/. he ſhall be guilty of a miſdemeanor, and be liable to 


fine aud impriſonment. 
And if any perſon ſhall convey, or cauſe to be conveyed, any 
diſguiſe, inflrument, or arms, to any priſoner in gaol, or to any 


other perſon there ſor his. uſe, without conſent of the keeper; 


ſuch perſon, altho' no cape or attempt be actually made, ſhall be 
deemed to have delivered ſuch diſguiſe, inftrument, or arms, 


with an intent to aſſiſt ſuch priſoner to eſcape or attempt to eſcape; 


and if ſuch priſoner then was attainted or convicted of treaſon 
or felony (except petty larceny), or lawfully detained in gaol, for 


. treaſon or felony (except petty larceny) expreſſed in the warrant 


of commitment; — he ſhall be guilty of felony, and be trat. 
ported for ſeven years: But if the priſoner was then convicted 
or detained for petty larceny, or any other crime not being trea- 
ſon or felony, expreſſed in the warrant of commitment, or for 
debt amounting to 1001. he ſhall be guilty of a miſdemeanor, 
and liable to fine and impriſonment. 

And if any perſon ſhall aſſiſt any priſoner to attempt to eſcape 
from any conſtable, or other perſon, who ſhall have the lawful 
charge of him, in order to carry him to gaol, by virtue of 4 
warrant of commitment for treaſon or felony (except petty lar. 
ceny); or if any perſon ſhall aſũſt any felon to attempt his _— 
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Eſcape. 
tom on board any boat or veſſel carrying felons for tranſporta- 


jim, or from the contractor for the tranſportation of ſuch felons, 
or his agents, he ſhall be guilty of felony, and be tranſported for 


ſeven years. a 7 : 
All proſecutions on this act to be commenced within a year 


after the offence committed. 


A. Indictment againſt a conſtable for an eſcape. 


Weſtmorland. HE jurors for our lord the king upon their 

| oath preſent, That on the day of 
— iu the year of the. reign of at 
z the county aforeſaid, one A. I. of came 
befere J. P. efſquire, then and yet one of the juſtices of our ſaid 


lord the king, aſſigned to keep the peace in the ſaid county, and alſo 


ts hear and determine diwers felonies, treſpaſſes, and other miſde- 
meanors in the ſaid county committed; and the ſaid A. I. did, then 
and there, on his oath, before the ſame juſtice, charge, accuſe, and 
give information againſt one A. O. of aforeſaid in the 
county aforeſaid, yeoman, for a certain miſdemeanor, in taking fiſh 
out of the pond of 41 in the ſaid county [or, 
2s the offence ſhall be:] ¶ hereupon be the ſaid J. P. the juſtice 
afireſaid, did then and there, to wit, at- aforeſaid, in 
the county aforeſaid, make a certain warrant, under his hand and 
ſeal, in due form of law, directed to the conſtable of 
aforeſaid, in the county aforeſaid, thereby requiring him the ſaid 
conſtable to take the body of the ſaid A. O. and bring him before 
the ſaid J. P. the juſtice aforeſaid, to anſwer to ſuch matters and 
things as ſhould be alledged againſt him, touching the ſaid mif- 


' demeanor ; Which ſaid warrant, afterwards, to wit, on the ſame 


day and year abovementioned, at = aforeſaid, in the county 
aforeſaid, was delivered to one A. C. then being conſtable of: — 
aforeſaid, in due form of law, to be executed; by virtue of which 
ſaid warrant the ſaid A. C. afterwards, to wit, on the ſaid 
day of in the year aforeſaid, at afore- 
ſaid, in the ſaid county, did take and arreſt the body of the ſaid 
A. O. and him the ſaid A. O. in his cuſtody for the cauſe aforeſaid, 
bad: Newertheleſs, the ſaid A. C. of afbreſaid, in the 
eounty aforeſaid, yeoman, afterward, to wit, on the ſaid - 
day of in the year aforeſaid, the duty of his office in that 
part not regarding, at aforeſaid, in the county aforeſaid, 


unlawfully and negligently did permit the ſaid A. O. to eſeape, and 


go at large, out of the cuſtody of him the ſaid A. C. to the great 
hindrance of juſtice, in contempt of our ſaid lord the king, and his 
laws, and againſt the peace of our ſaid lord the king, his crown 
and dignity. 4/4 5 2:30: 


| Efcheat, See Foxfeiture. 
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Making out the 
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3 


Eſtreat. 


| Rent what, . E enge fr, Card, is uſe for the true copy o 


note of ſome original writing or record, and eſpecially of 
fines and amerciaments, impoſed in the rolls of a court, to be 
levied by the bailiff or other officer. 

2. The juſtices and judges before whom fines or amerciamert; 
hall be, ſhall charge the clerks of the eſtreats, by their oath to 
de made, that they make the rolls of ſuch eſtreats diltindly by 
expreſs words, of the cauſe of the loſs, of the term of the year, 
and the nature of the writ, and betwixt what parties ſuch iſſues or 
amerciaments ſhall be loſt, as well in the king's ſuit, as in the ſuit 
of the party. 7H. 4. c. 3 


Delivering the 3. All clerks of the peace, and town clerks, ſhall deliver to 
— the ce ſheriff within 20 days after Sep. 29. yearly, a perfect eſtreat 


or ſchedule. of all fines, iſſues, amerciaments, and other forfei- 
tures whatſoever, forfeited in an- ſeſſions before Micbaelmas; on 
pain of 5o/. half to the king, and half to him that ſhall ſue, 
22/& 23 C. 8. c. 22. J. 7, 8. | | | 

4- And ſhall alſo yearly, on or before the ſecond Monday after 
eourt of exche- the morrow of All Souls, deliver into the court of exchequer, a 
guere duplicate, certificate, and eſtreat of ſuch eſtreats and ſchedules, ſo 
| delivered-to the ſheriff; on the like pain of 50/. id. ,. 8. And 
\likewiſe they may be further amerced by the barons of the ex- 
chequer. 3G. c. 15. / 12. | | 

And upon delivery thereof, they ſhall take the following oath, 
to be adminiſtred by one of the barons : 

„ You. ſhall ſwear, that theſe eſtreats now by you delivered, 
are truly and carefully made up and examined, and that all 
e fines, iſſues, amerciaments, recognizances, and forfeitures which 
e were ſet, loſt, impoſed, or forfeited, and in right and due 
e .courſe.of Jaw ought to be eftreated in the court of exchequer, 
*<. are,-to-the-beſt of your knowledge and underſtanding, therein 
contained; and that in the ſame eſtreats are alſo contained and 
* expreſſed all ſuch fines as have been paid into the court, from 
% which. the ſaid eſtreats are made, without any wilful or. fraudu- 
ent diſch 
*«< help you god.” 4 5 W. c. 24. 5. | 

5. And if de ſhall withhold, or Al the ſame, he ſhall 
forfeit treble ; balf to the king, and half to him that ſhall ſue; 
and ſhall alſo loſe his office, and be incapable to hold any office in 


the revenue. 22& 23C. 2. c. 22. , 9. 5 
Proceſs for 6. Where any fine or - forfeiture ſhall be paid to the ſheriff 
/ clerk of the peace or other officer, and ſo certified into the exche- 


quer; proceſs ſhall be awarded to the ſheriff againſt ſuch perſon 


for levying the ſame. 22 & 23 C. 2. c. 22. ,. 10. 
Sheriff's duty in 7. And in levying, the ſheriff ſhall ſhew the eſtreats under the 
levying. ſeal of the exchequer, to the party indebted ; on pain of treble 


damages to the party, and fine to the king, on conviction before 


nd 


the juſtices of the peace, or other juſtices, 42 Ed. e. 9 : 


arge, omiſſion, miſnomer, or defect whatſoever: 80 


Eſtreat. 


30g 


2. And the ſheriff ſhall make no eſtreats to levy his own amer - Eſtreats in tho 


ciaments (that is to ſay, in the torn), till two juſtices (1 Q.) to dern. 


be named at Michae/mas ſeſſions by the cu//os rotulorum, or in his 
abſence by the eldeſt in the commiſſion, have inſpected his books; 
and the ſaid eſtreats ſhall be indented betwixt the ſaid juſtices and 
ſheriff, and ſealed with their ſeals, the one part to remain with 
the juſtices, and the other with the ſheriff: And the perſons who 
ſhall gather the ſaid amerciaments, ſhall be ſworn by the faid ju- 


ſtices, that they ſhall take no more than is forfeited, and contained 
in the ſaid eſtreats. 11 H. 7. c. 15. e 


Form of the eſtreat. 


Weſtmorland. N extra# of all the iſſues, fines, amerciaments; 
and recognizances, ſet, loſt, impoſed, and for- 
frited to our ſovereign lord the king, at the general quarter ſeſſions 


of the peace of our ſaid lord the king, holden at in and for 
the ſaid county of = on the ens Gay of Un 
in the year of the reign of before eſquires, 


juſtices of our ſaid lord the king, aſſigned to keep the peace in the 
faid county, and alſo to hear and determine divers felonies, repair 
and other miſdemeanors in the ſaid county committed, John Robin- 


ſon, gentleman, clerk of the peace for the county aforeſaid, then and 


there attending : f 
Of A. O. late of — in the ſaid county, labourer, 
for a treſpaſs and afſault at aforeſaid in the ſaid 


county, whereof he is indicted and convicted; and his fine 


ſet at five ſhillings, which he paid to the ſheriff in |. s. d. 


urt mnnmennnemmens 

Of A. O. of in the ſaid county, yeoman, be- 
eauſe he came not now here to anſwer to ſuch things as 
againſt him, on the part of our ſaid lord the king, ſhould 
be objeied, as by à certain recognizance taken before J. P. 
equire, one of the juſtices of our ſaid lord the king, aſ- 
fgned to keep the peace in the ſaid county, he undertook 

Of A.S. of in the ſaid county, yeoman, one of 
the pledges of the ſaid A. O. becauſe he had him not to 
anfwer As above wn =— —— — — 55 00 
/ B. 8. of in the ſaid county, yeoman, the | 
ether of the pledges of the ſaid A. O. for the liie— 
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Evidence, what, 1. 


Theveſt evidence 


is required. 


Preſumptive 
evidence. 


What number 8 
of witneſſes are neſſes, for the trial of any crime whatſoever. 


required, 


Evidence. 
J. Of evidence in general. 
I. Of written evidence. 
III. Of the evidence of witneſſes. 


TV. Of proceſs to cauſe witneſſes to appear, 
V. Of ihe manner of giving evidence. 


J. Of evidence in general. 
VIDENCE in legal underſtanding, doth not only con- 


, tain matters of record, as letters patents, fines, recove- 


. ries, inrollments, and the like, and writings under ſeal, as char- 
ters and deeds, and other writings without ſeal, as court rolls, 'c. 


counts, and the like; but in a larger ſenſe it containeth alſo the 
teſtimony of witneſſes, and other proofs to be produced and given, 


for the finding of any iſſue joined between the parties. And it is 


called evidence, becauſe thereby the point in iſſue is to be made 
evident to the jury. 1 I,. 28 3. | 5 

2. It is a general rule in all caſes, civil and criminal, that the 
beſt evidence that may be had, or that the nature of the thing will 
bear, 1s to be given: and it is upon this reaſon, that a copy of a 
record is admitted, becauſe one cannot have the record it ſeif; but 


a copy of a copy will not do. Law of Evid. 286. 


- 3. Many times juries, together with other matter, are much 
induced by preſumptions; whereof there are three ſorts, violent, 
probable, and light or temerary. Violent preſumption many 
times amounts to full proof; as if one be run thro' the body with 
a {word in a houſe, ' whereof he inſtantly dieth, and a man is ſeen 
to come out of that houſe, with a bloody iword, and no other 

man was at that time in the houſe. Probable preſumption moveth 
little. But light, or temerary preſumption moveth not at all. 
1 Inſt. 6. | ; 

If all the witneſſes to a deed be dead (as no man can keep his 
witneſſes alive, and time weareth out all men) then violent pre- 
ſumption, which ſtands for a proof, is continual and quiet poſſeſ- 
ſion ; altho* the deed may receive credit from a comparing of ſeals, 
writing, and the like. 1 ft. 6. ; 
4. The common law did not require any certain number of wit 
2 Haw. 428. 
And before a juſtice of the peace in divers caſes, one witnels is 

1 —— to convict an offender ; the ſame being directed by ſpecial 

atutes. | 
But in caſe of high treaſon, whereby corruption of blood ſhall 
be made, no perſon ſhall be attainted, but upon the oaths of two 
witneſſes, either both to the ſame overt act, or one of them to 
one, and the other of them to another overt act of the ſame uea- 

fon. 7 M. c. 3. J. 2. 
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Evidence. 


And by 29 C. 2. c. 3. f 5. Deviſes of lands ſhall be atteſted 
by three witneſſes at the leaſt. Pra 


II. Of written evidence. 


1. A private act of parliament, that concerned Rocheſter bridge, Act of parlia« 
tho' printed by Raſtal, was not allowed in evidence, not being Went. 


examined by the record. Otherwiſe of general ſtatutes; there the 
printed book is good evidence. Tr. per pais 348. Wars 
And there are very many of the old ſtatutes, which are admit- 
ted and obtain as ſuch, tho' there be no record at this day extant 
thereof, nor yet any other written evidence of the ſame, but 
what is in a manner only traditional, as namely, ancient copies, 
tranſcripts, books, pleadings, and the common received opinion 
and reputation, and the approbation of the judges learned in the 
laws. For the judges and courts of juſtice are «x ofic:o bound to 
take notice of publick acts of parliament, and whether they are 
truly pleaded or not, and therefore they are the triers of them. 
But it is otherwiſe of private acts of parliament, for they may be 
put in iſſue, and tried by che record upon zul tie! record pleaded. 
Hale's Liſt. Com. L. 15, 16. ; | 


2. Records prove themſelves, and cannot be proved by wit- Record, 


neſſes. But copies of them muſt be proved by witneſſes, and 
then they are good evidence. No razure or interlining ſhall 
be intended in them. But the ſureſt way is, to exemplify a re- 
cord under the great ſeal, or at leaſt under the ſeal of the court. 
10 C 92. | : | | 

And nothing ſhall be admitted as evidence of what was done 


at another trial, till the record of that trial be produced. Read. 
Evid, | 


3. A record of the ſeſſions was allowed in evidence, to prove Record of ſeſ- 


that a perſon had not taken the oaths. 1 Salk. 284. 


4. But a private book of entries ſhall not be allowed for that Private book of 
purpoſe: Thus in the caſe of The Queen and Mead, the defen- entries. 


dant, and eight others, were incorporated under an act made 
39 El. by the name of the ſurveyors of the highways at Ai 
in the county of Bucks, and were truſtees of a charity called Bed- 
/d's gift. An information was preferred againit the defendant, 
for executing this office, being an office of truſt, without having 


| taken the oaths, contrary to the 25 C. 2. c. 2. To which he 


pleaded not guilty. And now it was moved for a rule, that the 
prolecutor might have two books produced, which theſe ſurveyors 
kept, in which they entred their ele&ions, and alſo their receipts 
and diſburſements ; and that he might take copies of what he 
thought neceſſary, and that the books might be produced at the 
bext aſſizes at the trial. But it was denied by the court; becauſe 


| they are perfectly of a private nature, and it would be to make a 


wan produce evidence againſt himſelf in a criminal proſecution. 
L Raym, 927. | : | | 


15 By the 7 J. c. 12. No tradeſman or handicraftſman ſhall Shop books 


allowed to give his ſhop book in evidence, on an action for 
woney due for wares delivered, or for work done, above one 
Vel. I. | year 


Evidence. 


year before the action brought. But this not to extend to any 
trading between merchant and merchant, merchant and trade. 
man, or between tradeſman and tradeſman, for any thing di. 
rectly falling within the compaſs of their mutual trades and mer- 
chandize. 

In the caſe of Pitman and Maddox, 11 V. A ſhop book way 
allowed for evidence, it being proved that the ſervant that writ 
the book was dead, and this was his hand, and he accuſtomed to 
make the entries, and no proof was required of the delivery of 


the goods; and Holt C. J. ſaid, it was as good evidence as the 


Book of ac- 
counts, 


Deed. 


proof of a witneſs's hand to an obligation: and he held, that 
tho' the ſtatute of the 7 J. ſays, a ſhop book ſhall not be evi- 
dence after the year, yet it is not of it ſelf evidence within the 
year. 2 Salk. 690. | | . 

6. A man's bock of accounts is no evidence for the owner of 
the book, but for the adverſe party; for his book cannot be of 
better credit than his oath, which would not ſerve in his own caſe, 
Tr. per pais 348. 

7. Every ancient deed proves it ſelf, where poſſeſſion has gone 
accordingly. But later deeds muſt be proved by witneſſes. If the 
witneſſes are dead, their handwriting. muſt be proved. A deed 
cannot be proved by a copy; yet in caſes of extremity, as where 
the deed was burnt, or loft by ſome ſuch accident, the judges 
may at their diſcretion allow it to be proved by witneſſes. Wed 
1025. 


And it was holden for law, by Vernon judge of aſſize, that 


where the defendant himſelf hath the deed which concerns the 


land in queſtion, and will not produce it; in ſuch a caſe, the copy | 


thereof will be permitted to be given in evidence; and ſo it was, 
and the witneſs ſwore it once in his hand, and that the copy pro. 
duced was a true copy of the deed, and himſelf did examine it. 


Clayt. 15. 


Indenture with 


And the counterpart of an ancient deed which is loſt, may be 
good evidence with other circumſtances : but not of it felf, with- 
out other circumſtances. 6 Mod. 225. 1 

8. An indenture to guide the uſes of a common recovery, was 


the ſeals torn off. offered in evidence, but the ſeals were torn off; yet it being proved 


Will. 


to have been done by a little boy, it was allowed to be read. 
Palm. 402. 5 
9. The probate of a will, under which a title to land is made, 


zs not evidence; but the will it ſelf muſt be produced. 1 Kü. 


117. 


Letters patents. 10. If upon collateral iſſue it is to be proved, that ſuch a one 


Tndorſement of 


intereſt on a 
bond. 


ISfermatiou be 


PE Ace. 


was juſtice of the peace, baronet, or the like; common reputation 


is ſufficient proof, without ſhewing the commiſſion, or letters pa- 


tent of the creation. Ty. per pais 347. 

11. M. 116. Serle and Lord Barrington. The indorfement 
on a bond by the obligee, of payment of intereſt. was allowed to 
be given in evidence by his adminiſtrator, to take off the Pre: 
ſumption from the length of time. L. Raym. 1371. 


12. It ſeems ſettled, that the examination of an informer 


fore 4 ;uttice of taken upon oath, and ſubſcribed by him, either before a coron®t 
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Evidence. 
n an inquiſition of death, or before juſtices of the peace, in 
uance of the ſtatutes of Ph. & M. upon a bailment or com- 
mitment for any felony, may be given in evidence at the trial, if 
it be made out by oath to the ſatisfaction of the court, that ſuch 
informer is dead, or unable to travel, or kept away by the means 
or. procurement of the priſoner, and that the examination offered 
in evidence is the very ſame that was ſworn before the coroner or 
juſtice, without any alteration whatſoever. \, 2 Haw. 429. 
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But it hath been adjudged, that it is not ſufficient to authorize 


the reading of ſuch examination, to make oath that the proſecutors 
have uſed all their endeavours to find the witneſs, but cannot find 


adjudged, by the court of king's 
bench, in the 7 W. (1 Salt. 281.) upon advice with the Juſtices 
of the common pleas, on an indictment for a /ibe/, that depo- 
ſtions taken before a juſtice of the peace, relating to the fact, 
could not be given in evidence, tho' the deponent were dead; and 
that the reaſon why ſuch depoſitions may be given in evidence in 
felony, depends upon the ſtatutes of P. & M. and that this cannot 
be extended farther than the particular caſe of felony. But in the 
report of this daſe, 5 Mod. 165. it is ſaid, that the reaſon why 
ſuch depoſitions could not be read, was becauſe the defendant was 
not preſent when they were taken, and therefore had not the be- 
refit of a croſs examination. 2 Haw, 430. 

13. Depoſitions iz perpetuam rei memoriam, are not evid 


him. 2 Haw. 430. 
But it is ſaid to have been 


ſo long as the witneſſes live. 
14. A copy of an inſcription on a grave ſtone, has been al - Inſeription on a 


lowed to be given in evidence. 


1 Salk. 286. 


2 Roll's Abr. 686, 7. 


ence L Depoſitions in 


perpetuam rei 
memoriam. 


grave ſtone. 


15. The examination of an almanack, that ſuch a day of the Almanack. 
month was Sunday, was ruled to be ſufficient; and that a trial of 


this by a ju 
El. 227. 


ry is not neceſſary, altho' it is a matter of fact. Cro. 


16. And an almanack wherein the father had writ the day of Father's entry of 
the nativity of his ſon, was allowed as evidence to prove the non - the child's birth, 


age of the ſon. 

17. The nomenclator of Wefminfler ſchool was produced to Nome 
prove, that the Latin word capital (uſed to ſignify a corf)) is a noun "pk 
{ubſtantivez and the court allowed that authority before Rider's 
dictionary. E. 16 C. 2. Tr. per pais 25. 

18. Camden's Britannia was offered in evidence, to prove a camden's 
particular cuſtom, but refuſed; for the court held, that a general Britannia, 
hiſtory might be given in evidence to prove a matter relating to 
the kingdom in general, becauſe the nature of the thing requires 
it; but not to prove a particular right or cuſtom: 80 in the caſe 
of St. Katharine's hoſpital, Hale Ch. J. allowed a chtonicle to be 
endence of a particular point of hiſtory in Edward the third's 
me: So a year book may be evidence, to prove the courſe of 
And in this caſe it was admitted, that heralds books 
are good evidence as to pedigrees, and patiſh regiſters as to 

hs and marriages, upon the nature of the thing. But in the 


the court. 


dirt 


Raym. 84. 


X 2 


an interior abbey or not, Dagdale's Monafticon was r 


nclator of 
eſtminſter 
ſchool, 


exchequer, the queſtion being whether the Abbey ds Sentibus was 
efuſed fot 
evidence, 


$imilitude of 
hands, 


Letter. 


Donfeſſion. 


Witneſs of kin 
to the party. 


? 
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308 


Evidence. 


evidence, becaufe the original records might be had in the aug: 


mentation office. 1 Salk, 281. 7 V. Stainer and The burgeſſes of 


Droitwich. 

19. It ſeems to have been generally holden, ſince the reverſal 
of the attainder of 4/gernon Sidney, that ſimilitude of hands is not 
evidence in any criminal caſe, whether capital or not capital, 
2. Haau. 431. L. Ray. 39. X 

20. Tho one conſent to have a letter read, yet the jury, on 
pain of atiaint, are not bound to find it. 1 Atb. 249. 


F III. Of the evidence of witneſſes. 


1. It ſeems that the confeſſion of the defendant, whether taken 
on an examination before juſtices of the peace, in purſuance of 


the 1 C 2 P. & M. c. 13. or 2& 3P.& M. c. 10. upon a 


bailment or commitment for felony, or taken by the common law 
upon an examination for other crimes not within thoſe ſtatutes, or 
in diſcourſe with private perſons, hath always been allowed to be 
given in evidence, againſt the party confefling, but not again 
others. 2 Haw. 429. 

But wherever a man's confeſſion is made uſe of againſt him, it 
muſt be all taken together, and not by parcels. 2 Haawv. 429. 


2. It is to be obſerved, that there be many cireumſtances that 


diſable a juror, that are not ſufficient exceptions againſt a witneſs; 
'Thus the exception of kindred, is a good cauſe of challenge 
againſt a juror, but not againſt a witneſs ; therefore the father may 
be a competent witneſs for or againſt his ſon, or the ſon for or 
againſt his father. Theſe and the like exceptions may he to the 
credit or credibility of the witneſs, but are not exceptions againſt 


his competency. 2 H. H. 276. 


For, that I may obſerve it once for all, the exceptions to a wit- 
neſs are of two kinds, 1. Exceptions to the credit of the witneſs, 


Which do not at all diſable him from being ſworn, but yet may 


blemiſh the credibility of his teſtimony ; and in ſuch caſe the wit 
neſs is to be allowed, but the credit of his teſtimony is left to the 
jury. 2. Exceptions to competency of the witneſs, which do ex- 
clude him from giving his teſtimony, and of theſe exceptions the 
court is the judge. 2 H. H. 276, 277. 

3. It ſeems agreed, that an attainder, judgment, or conviction 
of treaſon, felony, piracy, præmunire, perjury, or forgery on 
5 El. and alſo a judgment in attaint for giving a falſe verdict, or 
in conſpiracy at the ſuit of the king; and alſo judgment for any 
crime whatſoever to ſtand in the pillory, or to be whipped or 
branded, are good cauſes of exception againſt a witneſs, while 
they continue in force. 2 Haw, 432. | 

But it is agreed, that no ſuch conviction or judgment can be 
made uſe of to this purpoſe, unleſs the record be actually pro- 
duced in court. 2 Haw. 433. | 

Alſo, it is a general rule, that a witneſs ſhall not be aſked any 
queſtion, - the anſwering-to which might oblige him to accuſe him- 


ſelf. of a crime; and that his credit is to be impeached only by 
general accounts of his character and reputation, and not by pr oft. 


01 


* - 


7 ow * 
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tion, he may be ſworn. 2 H. H. 278. 


of particular crimes, whereof he never was convicted. 2 Haab. 

9125 a man ſhall not be permitted to ſwear, that he was ſub- 

orned and perjured. St. Tr. V. 3. 427. 
And Lord Coke ſays, a witneſs alledging his own infamy or tur- 


pitude, is not to be heard. 4 ff. 279. 


It ſeems clear at this day, that outlawry in a perſonal action is 
not a good exception againſt a witneſs, as it is againſt a juror, 
2 Haw. 433. i a 
A perſon convicted of felony, who is admitted to his clergy, 
and burnt in the hand, is thereby re enabled to be a witneſs. 
2 Haw. 433. "9A ; 
And it ſeems agreed, that the king's pardon of treaſon or fe- 
lony, after a conviction or attainder reſtores the party to his credit. 


2 Haw. 433. | 


* 


4. It ſeems agreed to be a good exception, that a witneſs is an Witneſs an 
infidel ; that is, as it ſeemeth, that he believes neither the old nor infidel. 


new teſtament to be the word of god, on one of which our laws 
require the oath ſhould be adminiſtred. 2 Haw. 434. 


5. Want of diſcretion is a good exception againſt a witneſs; on Witneſs wanting 
which account alone it ſeems, that an infant may be excepted diſcretion, 


againſt, 2 Haw. 434. | 

But if an infant be of the age of 14 years, he is as to this pur- 
pole of the age of diſcretion, to be ſworn as a witneſs ; but if 
under that age, yet if it appear, that he hath a competent diſcre- 


And in many caſes an infant of tender years may be examined 


without oath, where the exigence of the caſe requires it; which 


poſſibly, being fortified with concurrent evidences, may be of ſome 
weight; eſpecially in caſes of rape, buggery, and ſuch crimes as 
are practiſed upon children. 2 H. H. 279, 284. Str. 700. 


6. It ſeems an unconteſted rule in all caſes, that it is a good Witneſs inte- 
exception againſt a witneſs, that he is either to be a gainer or loſer 1c dec. 


by the event of the cauſe, whether ſuch advantage be direct and 
immediate, or conſequential only. 2 Haw. 433. 

Thus in an information upon the ſtatute of uſury, the party to 
the uſorious contract ſhall not be admitted to be a witneſs againſt 
the uſurer, for in effect he ſhould be witneſs in his own cauſe, and 
ſhould avoid his own bonds and aſſurances, and diſcharge himſelf 
of the money borrowed. 1 IH. 6. | 

Thus alfo an attorney ought not to be examined. againſt his 
lient, becauſe he is obliged to keep his ſecrets: but of his own 
nowledge before retainer, he may be examined as a witneſs, if 
lerved with a ſubpœena. Mud 1028. 


| But upon an indictment for battery, or the like, the party 


grieved may be a witneſs againſt the defendant, becauſe the proſe- 


cution is at the ſuit of the king. Mood 10956. 

Alſo it ſeems agreed, that it is no good exception againſt a wit- 
neſs, that he has a maintenance from the king; for every one may 
maintain his own witneſſes. 2 Haw. 434. | | 
Thus alſo, one commoner may be a witneſs for another claim- 
ng common, becauſe in effect it charges himſelf ; that is to ſay, 
FEE "= oo 1 | | he 
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Evidence. 


he admits another to have common with bimſelf. But if the vids 


ſcription be, that all the inhabitants of ſuch a place ought to have 


common there, one of the inhabitants cannot be a witneſs, to 
prove that another of the ſaid inhabitants ought to have common 
there, becauſe in effect he would ſwear to give himſelf right of 
common there. L. Raym. 731. | Lp 

In evidence to a jury at bar, a ſpecial iſſue by rule of court 
was directed to try the cuſtom of lady Percie's manor of et. 
Tvood in Cumberland, whether fines on the tenants on their lord's 
death, be due to the heirs or ſucceſſors of the lord, during his 
minority; the defendant excepted to the ſteward, becauſe he had 


a fee on admiſſion, but it was not allowed, and he was ſworn, 


3 Keb. go. : 


A witneſs's laying a wager in the cauſe, is no hindrance to his 


being a witneſs; for the other has an intereſt in his evidence, 
which he cannot deprive him of. Fare. 31. Str. 652. 


If a perſon apprebends himſelf to be intereſted, though in 


ſtrictneſs of law he is not, yet he ought not to be ſworn: as 
where the wicneſs for the plaintiff apprehended that if the plain- 
tiff ſhould recover, he would remit a claim of ſome money which 
he (the plaintiff) had upon this witneſs; but if he ſhould not 
recover, he would not remit it; although in ſtrictneſs of law, his 
recovering or not recovering in that caſe would not alter the 
claim: or as in caſe where the witneſs owned himſelf to be under 
an honorary, though not under a binding engagement, to pay the 
coſts. Str. 129. 

7. It ſeems agreed, that the huſband and wife being as one 
and the ſame a in affection and intereſt, can no more give 
evidence for one another, in any caſe whatſoever, than for them- 
ſelves; and that regularly the one ſhall not be admitted to give 
evidence again the other, nor the examination of the one be 
made uſe of againſt the other, by reaſon of the implacable diſ- 
ſenſion which might be cauſed by it, and the great danger of per- 
jury from taking the oaths of perſons under io great a biaſs, and 


the extreme hardſhip of the caſe. Yet ſome exceptions have been 


allowed in caſes of evident neceſſity ; as in the lord Audley's caſe, 
who held his wife, while his ſervant by his command raviſhed 
her; or where a man is indicted for a forcible marriage on the 
ſtatute of the 3 H. 7. or where either a huſband or wife have 
cauſe to demand ſureties of the peace againſt the other. 2 Haw. 


- 03k, £32- g 


aͤge or juror 
ing a witneſs. 


Witneſs being an 
accomplice. 


8. It ſeems agreed, that it is no exception againſt a perſon's 


giving evidence either for or againſt a priſoner, that he is one of 
the judges or jurors who are to try him. 2 Haw. 432. 


9. It has been long ſettled, that it is no exception againſt 2 


witneſs, that he hath confeſſed himſelf guilty of the ſame crime, 
if he hath not been indicted for it; for if no accomplices were ta 
be admitted as witneſſes, it would be generally impoſſible to find 
evidence to convict the greateſt offenders, 2 Haw. 432 
Alſo it hath been often ruled, that accomplices who are in- 
difted, are good witneſſes for the king, until they be convicted. 
2 Ha, 432: | A @ 


Evidence. 


Alfo it hath been often adjudged, that ſuch of the defendants 


in an information, againſt whom no evidence is given, may be 
' witneſſes for che others. 2 Haaw. 432. 


It hath been alſo adjudged, that where three perſons are ſued in 
three ſeveral actions on the ſtatute for a ſuppoſed perjury in their 
evidence concerning the ſame thing, they may be good witneſſes 
in ſuch actions for one another. 2 Haw. 432. | 


10. It ſeems agreed, that it is no goad exception againſt a Witneſs an alien 
witneſs, that he is an alien, or villein, or bondman. 2 Haw, r bondman. 
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to prove his hand by witneſſes, or comparing it with other wri- 
ting. Tr. per p. 301. | | 

The ſayings of a dead man are not to be given in evidence to 
prove a particular fact; they are only to be admitted in proof of 
general uſages and cuſtoms ; but as for a particular fact, lying in 
the knowledge of a particular perſon, by his death the evidence 
ij loit. St. Tr. V. 5. 456. = : 

And it hath been agreed, that the evidence given by a witneſs 
at one trial, cannot in the ordinary courſe of juſtice be made uſe 
of againſt a defendant, on the death of ſuch witneſs at another 
trial. 2 Haw, 430. 


12. It ſeems agreed, that what a franger has been heard to Hearſay, 


lay, is in ſtrictneſs no manner of evidence, either for or againſt 
a priſoner, not only becauſe it is not upon oath, but alſo becauſe 
the other ſide hath no opportunity of a croſs examination; and 
therefore it ſeems a ſectled rule, that it ſhall never be made uſe of, 
but only by way of inducement or illuftration of what 1s pro- 
perly evidence: yet it ſeems, that what the priſoner has been 
heard to ſay at another time, may be given in evidence, either 
to invalidate or confirm the teſtimony which he gives in court. 
2 Haw, 431, | | 


TV. Of proceſs to cauſe witneſſes to appear. 


1. The compulſory means to bring in witneſſes, are of two Two ways of 
kinds. 1, By proceſs of fubpena (A) iſſued in the king's name, cavſing witneſſes 
by the juſtices, or others, where the trial is to be. 2. Which is Teak. 


the more ordinary and more effectual means (in criminal caſes), 
the julices tat take the examination of the perſon accuſed, and 
the nformation of the witneſſes, may at that time, or at any 


time after, and before the trial, bind over (B) the witneſſes to 


appear at the ſeſſions, and in caſe of their refuſal either to come, 


or to be bound over, may commit them for their contempt in ſuch 
refuſal. 2 H. H. 282. 


2. But that which is a great defect in this part of judicial ad- Charges of wit- 
miniſtration, is, that there is no power to allow witneſſes their neſſes. 

charges in criminal caſes ; whereby many times poor perſons grow 
_ weary of attendance, or bear their own charges therein, to their 


great hindrance and loſs. 2 H. H. 282. | 
That is to ſay, unleſs it be in the caſe of grand or petit lare 
ceny, or other felony ; for in ſuch caſes, by the ſtatute of the 
X 4 „ 


it. if a man be over ſea, or dead, the party ſhall be admitted Wa, over {ea 
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25 C. 2. e. 36. reaſonable charges ſhall be allowed by the coun 
to the proſecutor upon conviction, to be paid by the treaſurer 


out 
of the county rates. | | 2 
And by the ſtatute of the 27 G. 2. c. 3. When any poor perſon 


ſhall appear on recognizance in any court to give evidence again 


another accuſed of grand or petit larceny or other felony, the 


court may, at the prayer, and on the oath of {uch perſon, and 


on conſideration of his circumſtances, order the treaſurer to pay 


” 
L — * 


Where a witneſs 


is a priſoner in 
execution. 


dence. 


Witneſs how far 


- privileged againſt 


an arreſt, 


him ſuch. ſum as they ſhall think reaſonable for his time, trouble, 
aud expence; which order the proper officer ſhall make out for 
the fee of 6 d. except in Middle/ex, where the ſame ſhall be paid 
by the overſeers of the poor where the perſon was apprehended. 
3. Where a witneſs is a priſoner in execution for debt, he muſt 
be brought up by habeas corpus ad teſtificandum, to give his evi- 
| de Terr Finn s. . 4.397: X f 

4. One was ſubpœnaed ad reftificandum, and prayed a privilege 
from being arreſted, which was granted; and by the court, it will 
ſuperſede an arreſt upon mean proceſs, but not upon an execution; 
ye: the ſheriff in that caſe may be committed for his contempt. 


' Newil's caſe, 15 C. 2. Tr. per p. 310. 


Penalty of a 
witneſs not ap- 
Fearing, 


5. By the 5 EI. c. 9. / 12. If any perſon, upon whom any 
proceſs out of any of the courts of record within this realm ſhall 


be ſerved, to teſtify or depoſe concerning any matter depending 


therein, and having tendred unto him, according to his counte- 


nance or calling, ſuch reaſonable ſum for his colts and charges, 
as (having regard to the diſtance of the places) is neceſſary to be 
allowed in that behalf, do not appear according to the tenor of 
the proceſs, having not a lawful and reaſonable impediment ; he 
ſhall forfeit 10 J. and ſhall yield ſuch further recompence to the 
Party grieved, as to the judge of the court, out of which the 
proceſs was awarded, ſhall ſeem meet, according to the loſs that 


the party which procured the proceſs ſhall ſuſtain 5 to be reco- 


vered by the party grieved, in any court of record. 

In the caſe of Wat and Winkford, 2 G. 2. A motion was 
made for an attachment againſt a perſon, for not attending at 
the aſſizes to give his evidence, being ſubpcenaed, and having re- 
ceived one guinea for his charges, and being promiſed to have 
one guinea a day while there, and his charges paid. And a rule 
was made to ſhew cauſe. And afterwards cauſe was ſhewed, that 
an attachment ought not to go, but the party injured had his 
action upon the ſtatute of Eliz. but the court thought, that it 
was a good foundation for an attachment, the diſobedience to the 
ſubpœna being a contempt to the court; and tho' an action might 
be brought on. the ſtatute, yet that was a more dilatory method, 
and more difficult to proceed in, which encouraged witneſles not 
attending frequently upon trials, at which they were ſubpœnacd 
to appear and give evidence. And therefore the rule was made 
abſolute. L. Raym. 15 29. 


E. 14G. 2. Chapman and Pointon. A witneſs was ſerved with 
a ſubpoena at Crier, to attend the fittings at Guildhall, and two 
guineas were tendred by the perſon who ſerved it, and being 
objected to as too little, he declared he would give no more. The 


witnels 


. . 792. 


| _ 

witneſs not coming up, an attachment was moved for; but on 
hewing cauſe was diſcharged : the court ſaying it was too little, 
and that the witneſs is not obliged to truſt to the court's allowing 
him more when he comes to the book; for perhaps the party may 
not call him, and then it may be difficult for him to get home 
again: that this way of puniſhing as for a contempt was new, 
and practiſed only in this court; the common pleas not doing it 
to this day, but leaving the party to his remedy on the 5 EJ. c. g. 
and therefore they would not enter into any nice calculations of 
the expence, but confined their inquiry to the queſtion, whether , 
the non-a.tendance was through obſtinacy or not. Str. 1150. 

And, by the court, in the caſe of Hammond and Stravart, I. 
8 G. the witneſſes ought to have a reaſonable time, to put their 
affairs in order, that their attendance upon the court may be as lit- 
tle prejudice to themſelves as poſſible. Str. 5ß 10. 
In criminal caſes, if a witneſs hath been bound over, and do 
not appear; he ſhall forfeit his recognizance. 


J. Of the manner of giving evidence. 


1. He who affirms the matter in iſſue, whether plaintiff Which party 
or defendant, ought to begin to give evidence. Lizr. 36. 3 begin the 
C00 23. | 2 EVIdence, 

2. The evidence both for and againſt a priſoner, ought to be Evidence to be 
upon oath. | upon oath, 

And if a peer is produced as a witneſs, he onght to be ſworn. 

3 Kb. 61. | 

Lord Preſion was committed by the court of quarter ſeſſions, 
for refuſing to be ſworn to give evidence to the grand jury, on 
an indictment of high treaſon; and on his being brought by Ha- 
beas corpus into the king's bench, Holt Ch. J. ſaid, it was a great 
contempt, and that had he been there, he would have fined him, 
and committed him till he paid the fine; but being otherwiſe, he 
was bailed. 1 Salk, 278. rhe? | 

But a quaker's affirmation in all caſes not being crimina!, ſhall 
be allowed as evidence, without an oath; but in criminal caſes, 


his affirmation ſhall not be allowed. 7 & 8 IF. c. 34. 


3. The court may indulge a priſoner in examining the witneſſes Witneſſes may be 
apart, but he cannot demand it of right. Sz. Tr. V. 4, g. examined apart. 

4. In caſes of life, no evidence is to be given againſt a priſo Evidence to be 
ner, but in his preſence. 2 Haw. 428. given in the pri- 


; ; : ——Y . ſoner's preſence. 
Ky 1 cannot teſtify a negatiy e, but only an affirmative. Wine 


| | | teſtity a negative. 
6. A priſoner may not call witneſſes to diſprove what his own 4 man ſhall not 
wineſſes have ſworn. St. Tr. V. 2. 764, 792. | dilprove- His own 
7. A witneſs ſhall not be permitted to read his evidence, but gy es” 
he may look upon his notes to refreſh his memory. St. Ir. V. nefs may vead his 
4, 45. . evidence. 
8. A witneſs ſhall not be croſs examined, till he has gone thro' When he may be 


the evidence for the party on whole fide he was produced. St. croſs examined. 


* 
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the evidence, a depoſition taken by a witneſs before a 


Evidence. 


9. It hath been admitted, that in order to ſhew a Variance in 
juſt 

the peace, may at the priſoner's deſire be read at the rial * 
der to take off the credit of the witneſs, by ſhewing a variance 


between ſuch depoſitions, and the evidence given in court. Ad 


for the ſame reaſon it ſeems agreed, that where a witneſs at one | 
trial varies from his own evidence at another, in relation to the | 
ſame matter, ſuch variance may alſo be given in evidence to Inva. w 0 
lidate his teſtimony at the ſecond trial. 2 Haw. 430. e 
10. The counſel of that party which doth begin to maintai 9 
the iſſue, ought to conclude. T7. p. pais 220. | 1 
| man, J“ 

A. Subpcena to give evidence. * 


A EORGE the ſecond, by the grace of god, of Great Brun, . 4 7. 
France and Ireland, king, defender of the faith, and þ "04 

forth. To A. B. C. D. and E. F. greeting: We command ww nog. 

and every of you, that all buſineſs being laid afide, and all excaſy 

whatſoever ceaſing, yo do in your proper perſons appear before ty — 

juſtices aſſigned to keep the peace in our county of and alſo th 

hear and determine divers felonies, treſpaſſes, and other miſdinua. 

zors in the ſaid county committed, at the general quarter jms if 


| the peace, to be holden at ———— in and for the ſaid county, in 


the — day of at the hour of ten in th Fa 
forenoon of the ſame day, to teſtify the truth, and give evidence m up 
behalf of the inhabitants of the pariſh of in the ſaid county, that th 
againſt A. O. in a caſe of baſftardy. And this you are in no wi bim, 


to omit, nor any of you to omit, on pain of one hundred pounds, Wit that a 
eſs Sir James Lowther, baronet, the = day of in WT thereo 
the year of our reign. G farthet 
| | | In 
Note; There may be four witneſſes put in one ſubpœna. inform 

: lowing 

A ſubpcena ticket. 1 

To Mr. A. W. they b, 

| | | : „all 

| B virtue of his majeſty's aurit of ſubpana to you diriAtd, and that | 
herewith ſhewn to you, you are perſonally to be before his na. ar as: 
Jefty's juſtices of the peace for the county of ———— at the general in wr 
quarter ſeſſions of the peace to be holden for the ſaid county, at —— bailm 
in the ſaid county, on the day of — next, l limits 
teſtiſy the truth, and give evidence on behalf of the inhabitants if An 
the pariſh of in the ſaid county, againſt A. O. in a cafe if do des 
baſtardy. And this you are not to omit, upon pain of one hundred next | 
unds, Dated this —=—— day 0 — 1753. trial 
f | PE By the . Hall 
2. A. 

Juſtic 

iy 

War, 

mit, 
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| prond fury, gainſt A. O. late Df —— 


Examination. 


lp Condition of a recognizance to appear and give 


evidence. 


HE condition of this recognizance is ſuch, that if the above- 

Lund A. W. ſhail perſonally appear at the next general quar- 
ter [ſons of th; peace to be halden at in and for the ſaid 
6200 and then and there give ſuch evidence as he knoweth, upon a 
bill F/ indictment to be exhibited by A. I of — yeoman, to the 
in the ſaid county, yeo- 
man, for the Fi loniouſly taking and carrying away the pro- 


1 of ——— and iu caſe the ſaid bill be found a true bill, then if 


th: faid A. W. /ba'l then ard there give evidence to the jurors that 
fall paſ on the trial of the ſaid A. O. upon the ſaid bill of in- 
Jiament, and not depart thence without leave of the court, then thig 
recugruzance to be void, otheræuiſe of force. 


Gn 


Examination. 


p a felony is committed, and one is brought before a juſtice 
upon ſuſpicion thereof, and the juſtice finds upon examination 
that the priloner is not guilty; yet the juſtice ſhall not diſcharge 


| him, but he muſt either be bailed or committed: for it is not fit 


tiat a man once arreſted and charged with felony, or ſuſpicion 


| thereof, ſhonld be delivered upon any man's diſcretion, without 


farther trial. Dale. c. 164. | | | 

In order to which bail or commitment, the examination and 
information of the parties muſt firſt be taken, according to the fol- 
lowing ttatutes: $9, rs { 

Ibo or more juſtices (1 Q.) or one of the ſaid juſtices, before 
they bail a perſon apprehended for felony (if the offence is bailable) 
ſoall take his examination (A) and the information (B) of them 
that bring him, of the fuct and circumſtances thereof, and the ſame, 
or as nuch thereof” as ſhall be material to prove the felony, ſhall put 


ir writing 3 which examination they ſhall certify ( together with the 


bailment ) at the next general gaol delivery, to be holden within the 
linits of their commiſſion. I & 2 P. & M. c. 13. ſ. 4. 

And they ſhall hawe power to bind by recognizance (C) all ſuch as 
a declare any thing material to prove the offence, to appear at the 
next general gaol delivery, to be holden within the county avhere the 
trial foall be, then and there to give evidence againſt the party; and 
Fall certify, ſuch recognizance in like manner. f. 5. 
| nd if rhey offend in any thing herein, they ſhall be fined by the 
Juſtices of gaol delivery. id. 


ln like manner, obere the perſon is not bailed, but committed ta 


”m rd, the juſtice or Juſtices who commit him, fhall bifore ſuch com- 
mument, take the like examination and information, and ſhall put the 
fone in writing within two days after the ſeia examination, and 


5 ſpall 
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Examination. 


Hall in lite manner bind over the witneſſes; and certify the whe hy them « 


above. 2 & 3 P. & M. c. 10. evidence * 
To bin: 


Shall take his examination] And in order thereunto, i 
1 by ſone 


reaſonable occaſion, the juſtice cannot at the return of the Warrant perſon rel 
take the examination, he may by word of mouth command the And d 
conſtable or any other perſon, to detain in cuſtody the priſoner ty N eidence, 
the next day, and then to bring him before the juſtice, for farther ſoner. 
examination. And this detainer is juſtifiable by the conſtable gr 
any other perſon, without ſhewing the particular cauſe for which 
he was to be examined, or any warrant in writing. 1 H. H. 8: 
But the time of the detainer mult be no longer than is neceſſary Weſtmor 
for ſuch purpoſe; for which it is ſaid, that the ſpace of tue 
days is a reaſonable time. 2 Haw. 119. | of his m 
But the examination of the perſon accuſed, ought not to be de of! 
ppon oath. 1 H. H. 585. | of the p. 
But if upon his examination he ſhall confeſs the matter, it ſhall ny 
not be amiſs that he ſubſcribe his name, or mark to it. Dal. Theſe 
c. 164. 1 zaman, 
Which examination being voluntary, and ſworn by the juſtice t — 
or his clerk to be truly taken, may be given in evidence again wit, — 
the party confeſſing, but not againſt others. 1 H. H. 58; eninati 
2 Haw. 429. | | denieth 


* Informaticn of them that bring him] Or of other witneſſes; 

whom the juſtice may bring before him by his warrant (D) for 

that purpoſe. 1 H. H. 586. Dale. c. 164. Weſtm 
And this information mult be upon oath, Dale. c. 164. 1H, 

H. 586. 
And therefore if a quaker is, a witneſs, his affirmation muſt n 

be taken in this caſe; for by the 7& 8 V. c 34. /. 36. it is pro. 


vided, that no quaker ſhall be examined for or againſt any perſon Weſtm 
in any criminal cauſe, unleſs it be upon oath. 

And the ſaid information being upon the trial ſworn to be truly AT 
taken, by the juſtice or his clerk, may be given in evidence againt 3 
the priſoner, if the witneſſes be dead and not able to travel. 1. line, 
H. 586. ledge | 


Or as much thereof as ſhall be material to prove the filom] Yet nty of 
it ſeemeth alſo juſt and right, that the juſtices who take informa fear b 


tion againſt a felon, or perſon ſuſpected of felony, ſhould take quart; 
and certify as well ſuch information, proof, and evidence, as goet fir th 
to the acquittal or clearing of the priſoner, as ſuch as maketh ſaid l 
againſt the priſoner : for ſuch information, evidence, or proof o WF «a, « 
taken, is only to inform the king and his juſtices of the truth of lard t 
the matter. Dalt. c. 165. ether: 


Shall certify at the next gaol delivery] And yet for petty lar. 0 
cenies, and ſmall felonies, the offenders may be tried at the quat- r 


ter ſeſſions, and the examinations and informations may be cert- 
fied thither. Dal. c. 164. | 


To be Holdem wwithin the Iimits of their commiſſion] And yet 5 
aminations taken dy juſtices of the peace in one county, wa) b 
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evidence againſt the priſoner. 


Examination. 

em certified in another county, and there read, and given in 
i Dait. c. 164. 

70 bind by recognixance] And upon refuſal, may commit the 


| efuſing. 1 H. H. 586. 
. 2 grieved ought to be bound, not only to give 


tidence, but alſo to prefer a bill of inditment againſt the pri- 
ner. Dalt. c. 164. | | * 


A. Examination of a felon. 


Weſtmorland. HE examination of A. O. of ycoman, 
| | taken before me Lancelot Pattenſon, cler, one 
of his majeſty's juſlices of the peace for the ſaid county [or, in the 
caſe of bail, —taken before us teu of his meyifly's juſtices 
of the peace for the faid county, and cne of us of the Quorum] the 
— day of in the ———— car of the reign of 
| The ſaid A. O. being ch. rged before me [or, us) by A. I. of ——- 
zaman, <vith the felonious j.-aling out of the houſe of the ſuid A. J. 
at —— an the — day of the following goods, to 
wit, — to the value of he the ſaid A. O. upon his 'ex- 


anination now taken before me [or us] confeſſeth that ſor, 
dnieth that 1 Oc. 4 
B. Information of. a witneſs. 
Weſtmorland. HE information of A. I. of ——— yeoman, 
taken upon oath before me [as befoie] 
C. Recognizance to give evidence. | 
Weſtmorland. E it remembred, that on the day «f 


in the pear of the reign of 
A. I. of in the ſaid county, yeoman, did come before me * 
Lancelot Pattenſon, c/erk, one of the juſtices of our ſaid lord the 
ling, aſſigned to keep the peace in the ſaid county, and did acknow - 
ledge himſelf to ove to our ſaid lord the king ten pounds of lawful mo- 
ny of Great Britain, ander condition, that if be ſhall perſonally ap 
fear before the juſtices of our ſaid lord the king, at the next genera; 
quarter ſeſſions of the peace [or, gaol delivery] to be holden in and 
fir the ſaid county, then and there to give evidence in behalf of our 
ſaid ord the king, agoinſt A. O. late of awho being attach- 


| &, and ſuſpeted of felony, is now committed to the gaol of our ſais 


lord the king in the ſaid county, that then this recognizance to be woid, 


etherwiſe of force. 


Or thus, to prefer a bill of indictment, and give 


evidence. | | 
Veſtmorland. E it remembred, that on the day of 
| in tbe year of the roign of 
. = in the ſuid county, yeoman, perſon! 


2 came 


317. 


Examinatton. 
tame before me Lancelot Pattenſon, clerk, one of the Juſtices of ty 
Jaid lord the king, affigned to keep the peace in the ſaid county, anf 
acknowledged himſelf to owye to our ſaid lord the king the ſum of —_ 
of good and lawful money of Great Britain, to be made and levied 
of his goods and chattels, lands, and tenements, to the uf: of our fil 
lord the king, his heirs, and ſueceſſors, if he the ſaid A. I. Sal. fail 
in the condition indorſed. 
| | ＋ P. 


The condition of the within written rerognizance is ſuch, th,y 
æubereas one A. O. late of — was this preſent day brought 
before the juſtice within mentioned by the within bounden A. I. wy 
| was by him charged with the felonious taking and carrying away 
tn of the goods of him the ſaid A. I. and thereupon aud 
committed by the ſaid juſtice to the common gaol in and fir thy 
faid county: If therefore be the ſaid A. I. fhall and do ut th, 
next general quarter ſſſions of the peace [or, gaol delivery) to be 
beldex in and for the ſaid county, prefer, or cauſe to be preferred, wn 
bill of indiftment of the ſaid felony againſt the ſaid A. O. and 
hall then alſo give evidence there concerning the ſame, as uill 
fo the jurors that ſhall then inquire of the ſaid felony, as alloty 
them that ſhall paſs upon the trial of the ſaid A. O. that the 
the ſaid recognizance to be woid, or elſe to fland in full fir fir 
the king. : 1 


D. Warrant for a witneſs. 


Weſtmorland | To the conflable of 


HEREAS oath hath been made before m: ——onof pe 
his majefly's juſtices of the peace in and for the ſaid county, whicl 


* 


by A. I. of — yeoman, that he the ſaid A. I. was lately robbid large 
at — and that he hath good cauſe to believe that A. W. of knoy 
is a material avitnrſs to prove by whom the ſaid robbery may 

was committed: Theſe are therefore to require you to cauſe the P 
faid A. I. forthwith to come before me, to give ſuch informatin miſſi 
and evidence as he knoweth concerning the ſaid offence, that ſuch miſſi 
further proceeding may be had therein, as to the law doth ap. exch 


pertain, Given under my hand and ſeal at 


in the ſad tent 
county, the day of 


mitt. 
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Exciſe and Cuſtoms. 


$ the cuſtoms and exciſe, ſo far as juſtices of the peace, 
conſtables and other peace officers, are concerned therein, 
ire in ſome meaſure connected and interwoven with each other; 
it is thought proper here to repreſent them together, that the 
reader may at once have a full and dittin& comprehenſion of the 


whole. | 

I. Of the cuſtoms in general. 

II. Of the exciſe in general. 

III. Of the ſeveral goods in particular, under 
the management of the commiſſioners 
of the cuſtoms and exciſe, 


I. Of the cuſtoms in general. 


Note; There are two books of rates for aſcertaining the values 


| of goods on importation, according to which the cuſtoms ſhall be 


paid; the one, ſigned by Sir Harbottle Grimſton, baronet, ſpeaker 
of the hoaſe of commons, referred to, eſtabliſhed, and confirmed, 
by the act of tonnage and poundage 12 C. 2. c. 4. The other, 


ſigned by Spencer Compton, eſquire, ſpeaker of the houſe of com- 


mons, being an additional book of rates of goods imported, not 
particularly ſpecified in the former book of rates: The latter of 


which, as being part of the act it ſelf, is inſerted in the ſtatutes at 


large, 11 C. c. 7. but the former, altho' it is as neceſlary to be 
known, yet being no part of the act, is not inſerted therein; but 
may be found in Cay's abridgment. 


1, When any commiſſion ſhall be iſſued. for conſtituting com- Appointing and 
niſſoners of the cuſtoms, two of them firſt named in the com- ſwearing com- 
niſſon ſhall be ſworn before the chancellor, or chief baron of the miffioners. 


exchequer, or maſter of the rolls, for the true and faithful. ex- 
trution, to the befl of their knowledge and power, of the truſt com- 
mitted to their charge and inſpection, and that they will not take or 
receive any reward or gratuity, diretty or indirectiy, other than their 
ſalaries, and what ſhall be allowed them from the crown, or the re- 
gular fees eflablifhed by law, for any ſervice to be done, in the execu- 
= of a OO in the cuſtoms, on any account whatſoever. 
. e. 1, i. 8, 

And every other of the commiſſioners and patent officers, and 
very of their deputies, clerks, or ſervants, and all other officers 
Who ſhall have any employment in or about the cuſtoms, ſhall at 
their admiſſion, if it is within the ports of London, take the ſaid 
oath before two commiſſioners ; and elſewhere, before two juſtices 
of the peace in the county, town, or place, where his employ- 


ment 
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ment ſhall be: And every perſon not taking ſuch oath, ſhall for. 
feit his office. z. | 

And the perfons hereby reſpectively authorized to adminiſter the 
oath, ſhall certify the taking thereof, to the next ſeſſions to be held 
for the county or place where the oath was adminiſtred, to be kept 
amongſt the records. 7d. /. 6. 3 1 

In what caſes 2. By the 13 C14 C. 2. c. 11. No ſhip or goods ſhall be ſei. 


they only can 


. zed as forfeited for unlawful importation or exportation, or non- 

payment of cuſtoms, but by officers of the cuſtoms. /. 15. 
But by the 8G, c. 18. Spirituous liquors, Britiſb or foreign, 
and all foreign exciſable liquors forfeited, together with the caſls 
or other package, may be ſeized by any officer of the cuſtoms or 
exciſe, or by ſuch perſons as ſhall be deputed by warrant from the 
lord treaſurer, or under treaſurer, or by ſpecial commiſſion under 

the _-—_ or privy ſeal ; but by no other perſon. / 24. 

nd therefore no others have power, unleſs where it is ſpecially 

given, as it is in ſome caſes hereafter following, by ſtatute. 
Ile of men, as 3. No drawback ſhall be allowed for goods exported to the 
to cuſtoms, Ne of Man; and none ſhall be imported from thence, but of the 
| produce thereof. 12G. c. 28. / 21, 22, 23. 5 
Shipping or land- 4. If any goods ſhall be laden or taken in from the ſhoar, into 
ing goods with- any barge, hoy, wherry, or boat, to be carried aboard any ſhip 
out Warrant. outward bound; or laden or taken in out of any ſhip coming in 
from foreign parts, without a warrant and preſence of an officer 
af the cuſtoms ; ſuch barge, hoy, wherry, or boat ſhall be for- 
feited ; and the wharfinger offending ſhall forfeit 100 J. and the 
maſter, purſer, boatſwain, or other mariner of any ſhip inward 
bound, conſenting thereunto, ſhall forfeit the value of the goods 


ſo unſhipped ; half to the king, and half to him that ſhall ſve. 


EC c.1. / 7. 

And if any carman, porter, waterman, or other perſon, ſhall 
aſliſt in the taking up, landing, ſhipping off, or carrying away, 
any ſuch goods; ſuch perſon, being apprehended by the warrant 
of any juſtice of the peace, and the fame being proved by the 
oath of two witneſſes, the ſaid offender for the firſt offence ſhall 
'by the juſtice be committed to the next gaol, there to remain till 
he find ſurety of the good behaviour for ſo long time until he be 


diſcharged by the lord treaſurer, chancellor, under treafurer, or 
barons of the exchequer; and for a ſecond offence, he may by 
any juſtice of the peace as aforeſaid, be committed to the next 


gaol, there to remain for two months without bail, or until he 
ſhall pay to the ſheriff 5 J. for the king's uſe, or until he ſhall be 
diſcharged by the court of exchequer as aforeſaid. id. | 
Power of juſtices 5. And here, on occaſion of the forfeiture of the boat or yel- 


in caſe of ſhips, ſel, mentioned in the preceding ſection, it is proper to take n0- 
cattle, and car- 


. cognizance not only of the ſaid forfeiture, but alſo of ſeveral 


to the cuſtoms; to wit, In regard that the keeping and mainfain- 


cka1g? 


tice of a general clauſe in the ſtatute of 8 G. c. 18. which bring? 


others hereafter following, under the juriſdiction of che juſtices of 
the peace, and conſequently enlarges conſiderably this title relating 


ing the horſes ſeized, from the time of ſeizure, to the time of con. 
dezanaticn in the court of exchequer, is. very chargeable, ard the 


chatge of condemning ſuch veſſels, boats, and horſes, is very 
' of 15 tons or under, by virtue of any act relating to the cuſtoms, 


benture goods; and all ſeizures of horſes, or other cattle, or car- 


F 


edequer, may take a conſtable or other publick officer near, and 


Exciſe and Cuſtoms: 321 
reat; therefore it is enacted, that all ſeizures of veſſels or boats 


for carrying uncuſtomed or prohibited goods, or for relanding de- 


riages for carrying ſuch goods, may be heard and determined in 
{ach manner as is appointed by the act of 6 G. c. 21. except as 
therein excepted ; that is to ſay, All ſuch ſeizures may in a ſum- 
mary way be determined by two juſtices of the peace reſiding near 
the place where the ſeizure is made; who ſhall ſummon the party 
accuſed, and on appearance or default proceed to hear and give 
judgment; and iſſue warrants for ſale of ſuch as ſhall be by them 
condemned : whoſe judgment ſhall not be liable to any appeal or 
certiorari. 8 G. c. 18. / 16. | ; ; 

16. And by the 9G. 2. c. 35. In trials of ſeizures, the juſtices Juſtices on trial 
ſhall proceed to the merits of the cauſe, without inquiring into the to proceed on 
form or manner of ſeizure. . 34. | Ang 

7. And if any queſtion ſhall ariſe, whether any perſon be an Officer on trial 
officer of the cuſloms, proof ſhall be admitted, that ſuch perſon need not prove 
was reputed to be, and had acted in ſuch office, and at the time his commiſſion. 
when the matter in controverſy was done, without proving or pro- 
ducing the commiſſion. 11 G. c. 30. / 32. 

8. And if any diſpute ſha!l ariſe, whether the cuſtoms have Proof to lie on 
been paid; the proof ſhall lie on the owner, and not on the offi- the owner. 
cer. 12 U. e. 28. 8. > 

9. If any foreign goods ſpecified in any certificate, whereupon Goods relanded 
any drawback 1s to 3 or debenture to be made forth for atter drawbacks 
any ſuch drawback, ſhall not be really and Sena fide ſhipped and 
exported (danger of the ſeas and enemies excepted), or ſhall he 
landed again, unleſs in caſe of diſtreſs to fave the goods from pe- 
riſking, which ſhail preſently be made known to the principal of- 
ficers of the port; then not only all ſuch certificate goods ſhall be 
forfeited, but allo the perſon relanding the ſame, or concerned 
therein, or to whoſe hands they ſhall knowingly come, or by 
whoſe privity they are relanded, ſhall forfeit double value of the 
drawback, together with the veſſels, boats. horſes, cattle, and 
carriages, made uſe of in landing or carrying the ſame; half to 
the king, and half to him that ſhall inform, ſeize, or ſue in the 
courts at I eſtminſfer. 8 An. c. 13. , 16. But by the clauſe above- 
mentioned, the boats, cattle, and carriages, may be recovered be- 
fore the juſtices of the peace. - | 
10. By the 8 An. c. 7. If any goods ſhall be unſhipped, with Unſhipping with 
intention to be landed, without paying cuſtoms, or if any prohi- intent to land. 
dited goods ſhall be imported; then not only the ſaid goods ſhall 
be forteited, bur alſo the perſons aſſiſting or concerned therein, or 
t whoſe hands they ſhall come, hall forfeit treble value, toge- 
ther with the veſſels, boats, horſes, and other cattle, and car- 

Tages ; half to the king, and half to him that ſhall 1cize or ſue. 
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11. Any perſon authorized by writ of aſſiſtants out of che ex- Power to ſearch, ; 


in the day time enter any houſe or place, and in caſe of reſiſtance 
#1 1:55 5; 7 Y | break 


— 
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break open doors, cheſts, and other package, there to ſeize, and 
from thence to bring goods prohibited and uncuſtomed, and-ſecyre 
them in the king's warehouſe. 13 & 44 C. 2. c. 11. 6. 

12. If prohibited or cuſtomable goods ſhall be found by any 
officer of the cuſtoms, in a bark, hoy, lighter, barge, boat, or 
wherry on the water; or coming directly from the water fide, 
without the prefence of an officer; or if ſuch goods ſhall, on in- 
formation of a credible perſon, be found in any houſe or place, 
on ſearch made as by the ſaid ſtatute of 13& 14 C. 2. c. 11, ſuch 
officer may ſtop and put the ſaid goods in the king's warehouſe, 
until the claimer -ſhall make proof before the commiſſioners, if it 


be in the port of London, that the duties have been paid or ſecured, 


or that the ſame had been bought in a lawful way of trade, and 
that ſuch perſon verily believes the duties to have been paid, or 
that the ſaid goods had been compounded for, or condemned in 
the exchequer, or been otherwiſe delivered by writ of that court, 
and that the prohibited goods had been compounded for, or con- 
demned, or otherwiſe delivered, as aforeſaid ; in which caſe, the 
goods ſhall be delivered without delay or charge. And if the:goods 
be ſtopped in any other port, the claimer ſhall make the like proof 
and deliver the ſame to the colleQor, or in his abſence to one of 
the other principal officers of the port, which proof ſhall forth- 
with be tranſmitted to the commiſſioners for their directions touch- 
ing the delivery of the goods, or for ſeizing the ſame and ptoſe- 
cution. 6G. c.21. / 39. 1 

Provided ſuch proof be made within ten days; in failure where- 
of the goods may be ſeized and proſecuted as by the laws againſt 
the importation of prohibited or uncuſtomed goods. .. 40. 

If on ſuch proſecution, where no application hath been made 
to the commiſſioners or officers aforeſaid, and not otherwiſe, the 
property of the goods ſhall be claimed, and the queſtion ſhall ariſe 
whether the duties were paid, or the goods had been compounded 
for, or condemned, or otherwiſe delivered by writ out of the ex- 
chequer, or bought in a lawful way of trade, the proof ſhall lie 
on the claimer; and if the claimer recovers his goods, he ſhall 
have coſts likewiſe, which ſhall be reckoned as a full ſatisfaction 
for damages. 41. . 

Where the claimer ſhall make proof, either by oath before a 
Juſtice of the peace, or otherwiſe, to the ſatisfaction of the com- 
miſſioners or officers of the cuſtoms, ſo as to induce them to order 
a delivery of the goods, and if the owner ſhall receive any da- 
mage by ſuch ſtop ; he may bring his action for his reaſonable da- 
17 AED - # 

But the officer, if he pleaſes, may proſecute, notwithſtanding 
the directions of the commiſſioners; in which caſe he ſhall be | 
able to be ſued by the owner fer recovery of his goods with full 
coſts : or if the commiſſioners ſhall give no directions for deliver 
of the goods, the oiviter nevertheleſs may ſue for them with col 
and damäges. / j. ver In:! 4] 

13 If any foreign goods ſhall be taken in at ſea, or put out of 
any ſhip, within four leagues from the coaſt, without payment © 


the cuſtoms and other duties {unleſs in caſe of neceſſity, —_ 
W 


3 
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lawful reaſon, of which the maſter ſhall give immediate notice. 


and make proof, before the chief officer of the cuſtoms , of the 
firſt port where he ſhall arrive); the ſame ſhall be forfeited, and 


m_ veſſel into which the ſame ſhall be taken, ſhall be forfeit- 


ed, not exceeding 100 tuns; and the maſter of the veſſel out of 
which they are taken, ſhall alſo forfeit treble value; half to the 
king, and balf to him that ſhall ſeize or ſue. 9 G. 2. c. 35. J 23. 

14. Any officer of the cuſtoms or exciſe (producing his warrarit 
or deputation, if required) may go on board any coaſting veſſel, 
and ſearch tor prohibited and uncuſtomed goods, and continue on 


ron aiding or concerned therein ſhall forfeit treble value; 


Officers may 
ſearch coaſting 


veſlels, 


board during the veſſel's ſtay within the limits of the port; and if 


any perſon ſhall obſtruct him, he ſhall forfeit 100 J. 9 C. 2. c. 3 5. 


9. | | 

- On oath made before a juſtice of the peace, that any per- 
ſon is lurking within five miles of the ſea coaſt or any navigable 
river, and there is reaſon to ſuſpeCt that he waits with intent to 
be aiding in running of goods, the juſtice may grant his warrant 
to bring him before him; and if he ſhall not give a ſatisfactory 


Perſons lurking 
within five 
miles of the 
coaſt. 


account of himſelf and his employment, or otherwiſe make it ap- 


pear that he is not concerned in any clandeſtine or unlawful buſi- 


neſs, he ſhall be committed to the houſe of correction, to be whipt 


and kept to hard labour not exceeding one month: And the com- 


miſſioners of the cuſtoms or exciſe ſhall cauſe to be paid to the in- 
former a reward of 205. for each offender. 9 G. 2. c. 35. /. 18. 
But if ſuch perſon ſhall defire time for clearing himſelf, he ſhall 
not be puniſhed by whipping or other correction, but committed 
to the common gaol till he ſhall ſo do, or till he find ſecurity not 
to be guilty of any the ſaid offences. /. 19. = 
10. If any perſon ſhall knowingly receive or buy any run 
goods; he ſhall on conviction (after ſummons) by confeſſion or 
oath of one witneſs, before one juſtice where the offence ſhall be 
committed or the offender ſhall be found, forfeit 20 J. half to the 
former, and half to the poor, by diſtreſs ; for want of diſtreſs, 
to be committed to priſon for three months. 8 G. c. 18. / 10. 
17. And by the 11G. c. 30. If any perſon ſhall harbour, keep, 
or conceal, or ſuffer to be harboured, kept, or concealed, any 
prohibited or run goods liable to pay cuſtoms ; he ſhall (whether 
he claim any property in them or not) forfeit the ſame, and treble 
Value, to be recovered and mitigated as by the laws of exciſe, or 
in the courts at Vgſiminſter, half to the king, and half to him 
that ſhall ſue. / 16. N . e . 
18. And if any perſon ſhall offer to ſale any prohibited goods, 


Buying or receĩ 


ving run goods, 


Concealing run 
goods, 


Offering to ſale 


or which have been, or are by him pretended to have been run; run goods. 


the ſame, together with the package ſhall be forfeited; and be 
ſeized by the party to whom they are offered to ſale, or-by auy 
offcer of the cuſtoms or exciſe : Provided that if the ſeizure is 
Within the bills of mortality, then within 24 hours, if elſewhere, 
within 48 hours, they be put into the king's warehouſe near the 
place of ſeizure, and if it be far from any ſuch warehouſe, then 


in ſome exciſe office near. 11 C. c. 30. J. 18. 


1 3 


And 
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And the perſon offering them to ſale, ſhall alſo forfeit * 


value. / 19. And 
And the ſaid goods, if fold, may be ſeized (with the pack;o! and the 
from the buyer, either by the ſeller or any ſuch officer. 3 1080 be for! 
And the buyer ſhall alſo forfeit treble value, But both bo ll Ae 
and ſeller ſhall not be proſecuted for the ſame goods, but whethe, WI others 
of them ſhall firſt proſecute the other ſhall be diſcharged ; by is WM mentio 
the oo 


25pm ſhall not be commenced in a month, the wareboyf, 
eeper may proſecute. /. 21. | above 
Which faid forfeitures ſhall be recovered and mitigated a by Wi /- 5: 


the laws of exciſe, or in the courts at Yfminfler ; half And 

_ EW to him that ſhall ſue. /. TOE: 4 — 2 

Porter carrying 19. Porters, and others, knowingly carrying run or prob. aud ſe- 

run goods, bited goods, and who ſhall be conrifien ine? Al W. done, 

or default) on the oath of one witneſs, or confeſſion, before one being 

Juſtice where the offence ſhall be committed, or the offendet WM tt) m 

found, ſhall forfeit treble value, half to the informer, and half to And 

the poor, to be levied by diſtreſs by warrant of ſuch juſtice, ad offence 

for want of diſtreſs to be committed to the houſe of correfion, Wl © exc 

to be whipt and kept to hard labour not exceeding three months, dier 3 

| ; 9G. 2. % 35. L 21. 5 ky, 

| . 20, Perſons paſſing with foreign goods landed without ent, Ane 
| —＋ _ * pag within 20 miles of the coaſt, if they be more than five in number, WI 1evarc 
| or armed, or diſguiſed, or who ſhall forcibly reſiſt the officers of WI Ate ur 

the cuſtoms or exciſe in ſeizing run goods, ſhall be guilty of ſe. Produc 

lony, and tranſported for ſeven years. 8 G. c. 18. / 6. Ciſpute 

But if any offender ſhall in two months after his offence, and lame f 

before conviction, diſcover his accomplices, ſo as two or more be 11 

convicted; he ſhall have a reward of 40 J. if the value of the m Peace, 

goods exceed 50 J. and ſhall be acquitted. £ 7. have | 


And any other perſon diſcovering any one offender, in three {ih Krain, 
months, ſo as he be convicted, ſhall have in like manner 40/. reſcue 
over and above what he may be intitled to on account of the ſad fenſive 
run goods. /. 8. | | other 

And by the 9 G. 2. c. 35. Perſons being two or more in con- mn 
pany, who ſhall be found paſſing within five miles from the coal, and he 
or from any navigable river, with one or more horſes, or with next c 
| any cart or carriage, whereon there ſhall be laden more than fix they b 
| pounds of tea, or ſpirituous liquors exceeding five gallons, ndt convIC 
| having paid the duties, and not having a permit, or any other be ach 
| foreign goods of above 30 J. value, landed without entry ad 9 © 
| payment of duties, and ſhall carry any offenfive arms, or wear Ane 
| any diſguiſe, or ſhall forcibly obſtruct, or reſiſt any officer of the 
cuſtoms or exciſe in ſeizing or ſecuring any prohibited, vncu- tendrix 
| ſtomed, or run goods, or 7s. f execution of their office, ſhal! be 
F _ deemed runners of foreign goods, within the meaning of the {ai ward, 
i act of 8 G. c. 18. altho no proof ſhall be made that ſuch goos Aue 
| were run, or had not been entred and paid duty ; but the prot 
of ſuch entry and payment, and how they came by the good) mg 
wall lie on ſuch perſons: and every perſon convicted of any ſuc wy. 
| 2 7 ſhall be guilty of felony, fy tranſported for ſeven yea, ) thi 
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And all the goods ſo found, weapons, horſes, cattle, carriages, 


2nd their furniture, cheſts, bags, caſks, and other package, ſhall 
be forfeited. J. 14. Go | | 

And if any officer or other perſon ſhall loſe any limb, or be 
otherwiſe maimed or dangerouſly wounded by any offender laſt 
mentioned, or in endeavouring to apprehend him, he ſhall on 
the conviction of ſuch offender have a reward of 50. over and 


above any other reward he may be intitled to by this act. 


LY 
l 100 if any perſon be killed in endeavouring to apprehend ſuch 


offender, his executors or adminiſtrators (on certificate under hand 
and ſeal of the judge of aſſize for the county where the fact was 
done, or of the two next juſtices of the peace, of ſuch perſon 


being ſo killed) ſhall have 50 J. over and above any other reward 


they may be intitled to by this act. / 15. 


And if any perſon ſhall, in three months after ſuch laſt mentioned 


ofence committed, diſcover to the commiſſioners of the cuſtoms 


or exciſe, any offender ſo as he be convicted; he ſhall have 507. 


over and above any other reward he may be intitled to by any 
kw. / 16. EE a ts 

And the commiſſioners of the cuſtoms or exciſe ſhall cauſe the 
rewards to be paid out of the ſaid revenues, on producing a certifi- 


cate vnder the hand of the judge certifying the conviQtion, or on 


producing ſuch certificate of the perſon being killed : and if apy 
diſpute ſhall ariſe between the perſons intitled to the reward, the 
lame ſhall be adjuſted by the commiſſioners. /. 17. 


21, And- upon information on oath before a 
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juſtice of the Apprehending 


peace, that any perſons, to the number of three or more, are or riotous ſmugz - 


have been afſembled, to be aiding in the clandeſtine running, 
anding, or carrying away prohibited and uncuſtomed goods, or to 
reſcue them after ſeizure, and armed with fire arms or other of- 
fenfive weapons; he ſhall grant his warrant to the conſtables and 
ether peace officers, requiring them to take to their aſſiſtance as 


many as may be thought neceſſary for apprehending ſuch perſons : 


and he may, if on examination he find cauſe, commit them to the 
next county gaol, there to remain without bail or mainprize, until 
tiey be diſcharged by due courſe of law: and ſuch perſons, on 
conviction of their being aſſembled and armed as aforeſaid, ſhall 
winded guilty of felony, and tranſported for ſeven years, 
96. 2. c. 35. . 10. | 

And the apprehender for every perſon convicted ſhall have a 
tevard of 50 J. immediately after conviction and demand made, 


ers. 


tendring a certificate under the hand of the judge, certifying the 


3 and that he was taken by the perſon claiming the re- 
and, J. 11. 2 | 

And if any perſon ſhall loſe a limb, be maimed, or dangerouſly 
wounded, in apprehending or endeavouring to apprehend, or pur- 
{ung ſuch offender ; he ſhall on ſuch conviction have a reward of 
301. over and above any other reward that he ſhall be intitled to 
by this a&, SA; : 
| And if any perſon ſhall be killed in taking, or endeavouring to 
ce ſuch offender ; his executors or adminiſtrators (on certificate 


Y 3 8 under | 
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under the hand and ſeal of the judge of aſſize of the county when 
the fact was done, or of the two next juſtices of the peace, of 
ſuch perſon being ſo killed) ſhall have a reward of 50 J. over 5 
above any other reward they may be intitled to by this ad. 
fe. 11. . 5s 5 
And if any offender ſhall in three months after his offence, and 
before his conviction, diſcover two or more accomplices, to the 
commiſſioners of the cuſtoms or exciſe, ſo as two be convicted; 
he ſhall have 50 J. for every perſon ſo convicted, and be dif. 
charged of his offence. // 12. 
| The faid rewards to be paid as in the laſt ſection. 
Smugglers in- 22. By the 18 G. 2. c. 28. All perſons, who before May 1. 
demnified for 1745. have incurred any penalty for running of goods are in. 
N before Jemnified. But if any perſon having been guilty ot any ſuch of. 
mw . 1745. fence, for which he is liable to be tranſported, ſhall take the be. 
nefit of this act, and afterwards commit any the like offence ; he 
ſhall be guilty of felony without benefit of clergy. 
Outlawed ſmug- 23. And by the 19 G. 2. c. 34. If any perions, to the num. 
glers, ber of three or more, armed with fire arms or other offenſive wez. 
pons, ſhall be aflembled in order to aſſiſt in the exportation of 
goods prohibited to be exported, or in running any prohibited or 
uncuſtomed goods, or goods liable to pay duties which have not 
been paid, or in relanding goods after drawback, or in reſcuing 
the ſame after ſeizure, or in reſcuing any perſon apprekended for 
any offence made felony by any act relating to the cuſtoms or ex. 
ciſe, or in preventing his. being apprehended ; or if any perſon 
mall have his face blacked, or wear any diſguiſe, when paſling 
with ſuch goods; or ſhall forcibly hinder or aſſault any officer in 
the ſeizing ſuch goods, or dangerouſly wound any officer attempt- 
ing to go on board any veſſel, or ſhoot at or wound him when 
on board; he ſhall be guilty of felony without benefit of clergy, 


= % | 
And perſons charged with any the ſaid offences, before a juſtice 
of the peace, by information on oath of one or more credible 
perſons to be ſubſcribed by him or them, the juſtice ſhall forth- 
with certify the ſame under his hand and ſeal, and return the in- 
formation to one of the ſecretaries of ſtate, who ſhall lay the ſame 
before the king in council; who may thereon make his order, 
commanding the offender to ſurrender in 40 days after the ful 
Publication thereof in the gazette, to the lord chief juſtice, or 
any other of the juſtices of the king's bench, or to ſome juſtice of 
the peace who thereon ſhall commit him to gaol, to anſwer the 
charge againſt him according to due courſe of law: Which order 
the clerks of the privy council ſhall cauſe to be forthwith pub- 
liſhed in the two ſucceſſive gazettes, and to be tranſmitted to tis 
ſheriff where the offence was committed; who ſhall in 14 days 
cauſe the ſame to be proclaimed between ten in the morning and 
two in the afternoon, in the market places, on the market das, 
of two market towns in the ſame county, near the place where 
the offence was committed; and a copy of the order {hall be 
affixed on ſome publick place in the ſaid towns: And if fu 
offender ſhall not ſurrender purſuant to ſuch order, or 2 - 
a | urrendef, 


2 


er and 
us ad. 


e, and 
to the 
victed; 
de dil. 


My i. 
Ire in. 
ach of. 
he be. 
de; he 


NUM» 
e Wea- 
tion of 
ited or 
we not 
ſcuing 


ed for 


or ex- 
perſon 
paſling 
cer in 


Exciſe and Cuſtoms. 


firrender, he ſhall be attainted of felony without benefit of 
. | 

con. . any perſon after the time appointed for ſurrender, ſhall 
knowingly” harbour ſuch offender; he ſhall, on conviction within 
one year, be guilty of felony, and tranſported for feven years. 
/ And every perſon who ſhall take, or diſcover ſo that he may be 
taken, any perſon ſo advertiſed and not ſurrendring, and cauſe 
him to be brought before a judge of the king's bench, or juſtice 
of the peace for Landon or Midaleſzx (who ſhall commit him to 
Newgatr), ſhall receive 500/. in one month after execution 
awarded, from the commiſſioners of the cuſtoms or exciſe reſpec- 
tively : And if an offender, _ whom no ſuch order in coun- 
cil ſhall have been made, ſhall himſelf ſo diſcover or apprehend 
any other againſt whom an order hath been made; he ſhall be 
acquitted of all his own offences for which no proſecution 'is then 
commenced; and ſhall alſo have his ſhare of the premium : And 
if any perſon ſhall be maimed or grievoully wounded in appre- 
hending ſuch offender ; he fhall receive 50 J. over and above ſuch 
other reward as he may have as apprehender : And if any perſon 
ſhall be killed in apprehending, his executors or adminiſtrators 
ſhall receive 100/. / 10. 5 

But nothing herein ſhall prevent miniſters of juſtice from taking 


ſuch offender by the ordinary courſe of law ; but if he ſhall be 


taken before the expiration of the time limited for his ſurrender, 
no further proceedings ſhall be had upon the order made in coun- 
eil, but the offender ſhall be brought to trial by due courſe of law. 


7.4. | | 

And if any offender, before order for his ſurrender, ſhall diſ- 
cover two or more accomplices, ſo as they be convicted; he ſhall 
receive 50 J. for each, and be diſcharged of all offences for which 
no proſecution ſhall be then commenced. / 11. 


24. If any perſons paſſing in a publick and avowed manner, Officers may op- bl 
with prohibited or uncuſtomed goods, and armed with piſtols, poſe force with 
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guns, cutlaſſes, or other offenſive weapons, ſhall moleſt or reſiſt force. 


the officers of the cuſtoms or exciſe, endeavouring to ſeize the 
ſame, by beating, maiming, or wounding them, or any perſon 
alſiſting them; they may oppoſe force with force: and if any 
perſon ſo reſiſting the officers be wounded, maimed, or killed; 
ſuch officers, or perſons aſſiſting them in their defence, may plead 
the general iſſue, and give this act and the ſpecial matter in evi- 
dence; and all juſtices of the peace, and others, before whom 
1 ſhall be brought, ſhall admit them to bail.“ 9 G. 2. c. 35, 
35. | ; 


of weapon, forcibly hindred, affronted, abuſed, beaten, or 


wounded, to the hazard of their lives, either on board any ſhip, 


or on the land or water in execution of their office ; every per- 


fon ſo abuſing any ſuch officer or his deputy, or ſuch as ſhall act 


in his aid or afliftance, ſhall by the next juſtice or other magiſtrate 
ke committed to priſon to the next quarter ſeſſions ; and the ſaid 


1 ſeſſions 


25. By the 136 14 C. 2. c. 11. Where any officer of the Dangerouſly 


cuſtoms ſhall be by any perſon armed with club or any manner as 
r, 


ng an offi 
finable. 
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| ſeſſions ſhall puniſh him by fine, not exceeding 100 J. and the of. 
fender to remain in priſon, till he be diſcharged by order of the 
_exchequer both of the fine and of the impriſonment, or diſcover 
the perſon that ſet him on work. /. 6. - 3 | 

By eight or more, 26, And by the 6 G. c. 21. If any officer of the cuſtoms be 


tranſportation. forcibly hindred, wounded, or beaten, in the due execution of or Wi 
his office, by any perſons armed with any manner of weapon, dom 

tumultuouſly aſſembled by day or night, to the number of eight or be n 

more; the offenders ſhall be tranſported for any term not exceed. 120 

ing ſeven years. / 34, 35. . 

And if any offender ſhall in two months after his offence, and imme 

before conviction, diſcover his accomplices ſo as two be con- and! 

victed, he ſhall have 40 J. reward for each, and be acquitted, _ othe! 

. 0. | | | as hi 

And if any other perſon ſhall in three months diſcover any offen- "2, 

der ſo as he be convicted, he ſhall have 40/7. over and above any ſhall 

other reward on account of the run goods. J. 37. terne 

The ſame to be paid by the receiver general, or caſhier of the 3 

cuſtoms, on producing the judge's certificate. / 38. der 

Oppoſed on ſhip- 27. And by the 9 G. 2. c. 35. more generally it is enacted, in e 
3 tranſpor- that if any officer of the cuſtoms or exciſe, being on board any kno 


ſhip, be forcibly hindred, wounded, or beaten, in execution of 
his office, either by day or night; the offender ſhall be tranſported 
for ſeven years. / 28. | 
Hundred ſhall 28. And by the 19 G. 2. c. 34. / 6. If any officer or other 
aniwer damages. perſon employed in ſeizing any goods forfeited for being prohi- 
61h uncuſtomed, or for not having paid duty, or by virtue of 
any law to prevent the exportation of goods, or in endeavouring 
to apprehend offenders againſt this act, ſhall be beaten or killed, or 
the goods ſeized be reſcued ; the hundred ſhall anſwer damages, 
and alſo pay 100 J. to the executors or adminiſtrators of ſuch per- 
ſon killed, ſo as the ſum for beating exceed not 40 J. nor for the 
loſs of goods 200 /. to be recovered and levied as in caſes of rob- 
bery by the 8G. 2. 5 | 
But no perſon ſhall recover damages for ſuch beating or loſs of 
goods, unleſs he give notice in four days to two inhabitants near, 
and in eight days make oath before a juſtice, whether he knew any 
of the perſons concerned, and if he did, he ſhall be bound over 
to proſecute ; and unleſs, beſides the ſaid notice and recognizance, 
he give ſuch alſo as perſons robbed by the 8 G. 2. are directed to 
give. id. ſ. 7. | | 
And where the offender ſhall be convicted in fix months, the 
hundred ſhall not be liable. / 8. 2 
Alſo the action againſt the hundred muſt be commenced within 
a year. /.9. | 


Felanies in rela- 29. Offences relating to the cuſtoms or exciſe, made felony by 
tion to the eu- any act, may be tried in any county; but the attainder ſhall work 
32 - no corruption of blood, loſs of dower, or forfeiture of lands. » 


county. 19 .. 30 5 3 


1. Of 


Exciſe in general. - — 


f. 
8 II. Of the exciſe in general. 
be 1. One principal head office of exciſe ſhall be kept in London, Head office, ang 
of or within ten miles thereof, to which all other offices in the king- <opmiſſicaers, 
i, dom ſhall be ſubordinate and accountable ; which ſaid office ſhall 
or be managed by ſuch commiſſioners as the king ſhall appoint. 
d- 10. . % 40. 5 con0. 26, - .- | | 

2. And all places within the bills of mortality ſhall be under the Subcommiſ- 
ad immediate care and management of the ſaid head office; and ſuch, fioners. 
n. and ſo many ſubordinate commiſſioners, and ſubcommiſſioners, and 
d. other officers ſhall be appointed by the king in other places, 

25 he ſhall think fit. 12 C. 2. c. 24. . 48. BETS, 

No 3. And the exciſe office in all places where it ſhall be appointed, Office when to 
7 ſhall be kept open from eight in the morning, till two in the af- be Kept open. 
ternoon. 23 GC. 2. c. 26. / 12. . 

he 4. And the commiſſioners or ſubcommiſſioners ſhall appoint un- Office in market 
der their hands and ſeals, ſuch perſons as they ſhall think needful town 

d, in each market town, to be there upon every market day, . in ſome 

y known and publick place, for receiving entries and duties, and 

of orming all other things touching the revenue of exciſe: And 

ed if ſuch office ſhall not be ſo kept in each market town, the com- 
miſſioners or others neglecting or refuſing, ſhall for every market 

oe day forfeit 10/. And ſuch perſon as ſhall come to ſuch market 

ü- town to make his entry or payment, and tender the ſame accord- 

of ingly, and be able to prove foch tender by oath of one witneſs, 

8 ſtall not be liable to any penalty for ſuch weekly or monthly en- 

or tries or payments, as ſhould have been made or paid on ſuch mar- 

8 ket day. % ‚ , $06. | . 

S 5. The commiſſioners or ſubcommiſſioners in their reſpective g,gers, 

ne circuits and diviſions, ſhall conſtitute under their hands and ſeals, 

- ſuch and ſo many gagers as they ſhall find needful, 12 C. 2. 
6 34-4. 3% | . . 

of 6. No perſon ſhall be capable of intermeddling with any office Officer's oath, 

, relating to the exciſe, until he ſhall before two juſtices in the 

17 county where his employment ſhall be, or before a baron of the 

er exchequer, take the oaths of allegiance, ſupremacy (and abjura- 

e, tion), together with this oath following; | | 

_ You ſoall fevear to execute the office of — truly and faith- 
fully, without fawour or affettion, and ſhall from time to time true 

account make and deliver to, ſuch perſon and perſons as his majcfty 

ſhall appoint to receive the ſame, and ſhall take no fee or reward fir 

in the execution of the ſaid office, from any other perſon than from his 

| majeſty, or thoſe whom bis majeſly ſhall appoint in that behalf. 

Yy 12 C. 2. c. 24. ſ. 47, : | | | 

k And the juſtices ſhall certify the taking of ſuch oath, to the 

8. next quarter ſeſſions, there to be recorded. /. 48. | 


And the officer ſhall alſo enter a certificate thereof with the 
auditor of the exciſe: And if any ſuch perſon ſhall act before 
he hath taken the faid oaths, and entred his certificate with the 

audior 
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auditor aforeſaid, he ſhall forfeit 507. a month. 15 C. 2. 4. 11: 


* | | 
Penalties by the 7+ In the act of the 24 C. 2. c. 40. There is 3 clauſe, 


which has a controlling influence on all that hereafter follows in 
this large title; which is this: 71] fines, penalties, and forfeiture; 
zmpoſed by this or any other act relating to the duties of exciſe, 3 
other duties under the management of the commiſſioners of exciſe, ſhall 
be ſued for, levied, recovered, or mitigated by ſuch aways and means as 
any fine, penalty, or forftiture is or may be recovered or mitigated by 
any law or laws of exctſe, or in the courts at Weſtminſter,” and 


Hall be half to the king, and half to him that fhall inform or ſu, 


1. 3. 1955 

2. That is to ſay, Fit is within the limits of the chief office in 
London, they ſhall be determined by the commi/froners (or any three 
of them, 2 G. 2. ſt. 2. c. 16. ſ. 4, 5.) or, in caſe of appeals, by 
the commiſſioners of appeals: in all other places, they ſhall be heard 


and determined by any two or more juſtices of the peace, reſiding near 


to the place where ſuch forfcitures ſhall be made, or offence commit- 
ted: And in caſe of neglect or refuſal of ſuch juſtices by the ſpace if 
14 days next after complaint made, and notice thereof given to the 
offender ; then the ſubcommiſſioners may hear and determine the ſan; 
And if the party find himſelf aggrieved by the judgment given by 
the ſaid ſubcommiſſioners, he may appeal to the next quarter ſ:ſſions, 
evboſe judgment therein ſhall be final. Which ſaid commiſſionirs fir 
appeals, and chief commiſſioners for exciſe, and all juſtices of the 
peace, and ſubcommiſſioners aforeſaid, are required upon any complaint 
or information exhibited and brought, of any ſuch forfeiture made er 
offence committed, to ſummon the party accuſed, and upon his appear. 
ance or contempt to proceed to the examination of the fact, and on due 
proof made thereof, either by the voluntary confeſſion of the party, 
or by the oath of one credible witneſs, to give judgment or ſentence, 
and to i ue warrants under their hands, for lewying the ſame on the 
'goods and chattels of the offender, and to cauſe fale to be made there- 
, if not redeemed in 14 days; and for want of ſufficient diftrif,, 
to impriſon the party offending till ſatisfaction be made. 12 C. 2. 
. | 

Refiding near] Mr. Shaw, who ſeems to have taken ſome pains 


on this article (and after whom Mr. Barlow hath copied without 
owning it) faith hereupon, that where the zext juſtices are im- 


powered to proceed in any matter, they and no other ought in 


ſuch caſe to act; but where it is only directed, that the juſtices 
reſiding near ſhall do ſuch a thing, thoſe words are not reſtrictive, 
but only directory, and any juſtices, aitho* not the next juſtices, 
may proceed therein. Shaw Exc. | | 

But where the act ſays, that any two juſtices reſiding near to the 
Place where the forfeiture ſhall be made, or the offence commit- 
ted, ſhall hear and determine the matter, it doth not intend that 
the juſtices of a county at large, dwelling near to a town corpo- 
rate, which hath juſtices of its own, and an excluſive charter, ſhall 
have power to intermeddle with regard to offences committec 
within ſuch town corporate; but only to veſt the — in 

| | juſtices 
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ſhall 
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zuſtices of counties, cities, and places, with reſpect to their local 
juriſdictions within ſuch places. T. 14G. 2. Talbot and Hubble, 


Str. 1154. 


Upon any complaint or information exhibited ] By theſe words it is 
not neceſſary that the information be exhibited 77 avriting z- but if 
it is a verbal information, the juſtices ought to make a record there- 
of, and of the time and place, when and where exhibited, which 
muſt be expreſſed in the preſent, and not in the time paſt : But to 
ſave the juſtices that trouble, it is uſual for the informer to prepare 
his information in writing ; and by way of preface thereto, to 
make a memorandum of the time and place of the laying ſuch in- 
formation, leaving therein blanks for the names of the juſtices, and 
the day and month and year and place when and where laid; and 
when thoſe blanks are filled up by direction or conſent of the ju- 


ſtices, then it becomes a record made by them. The mentioning 


the place where the information is laid, is, that it may appear that 
the proſecution was in the proper county; and therefore tho it may 
happen, that for laying the information, the proſecutor may be 


obliged to attend one juſtice in one town, and another juſtice in 


another town, it muſt not be mentioned, that the information was 
laid at both towns, for that would be abſurd ; but in ſuch caſes it 
is uſual to expreſs that the information is laid at the town where 
the hearing is intended to be. Shaw Exc. | 


Proceed to the examination of the fact] And by the 9 G. 2. 
c. 35. it is enacted, that in trials of ſeizures, the juſtices ſhall pro- 
ceed to the merits of the cauſe, without inquiring into the form or 
manner of ſeizure. /. 34. x 


Give judgment] Altho' it hath been ſaid, that whatever is re- 
corded by the juſtices or their order, ought to be expreſſed in 
words of the preſent time and tenſe; yet that doth not make it 
neceſſary, nor is it indeed practicable, that all that is to be ſo en- 
tred ſhould actually be entred at the inſtant of time when ſuch judg- 
ment is given ; for ſuch entring the whole at that time would hin- 
der the diſpatch of buſineſs, and delay the hearing of cauſes, and 
therefore may be done at any convenient time after; which if it 


be agreeable with, and according to ſuch ſhort minutes or notes 


as are then taken by ſuch juſtices, it will be as authentick as if it 
had been entred at the inſtant of time in which ſuch order was 
made, or judgment was given. Shaw Exc. 


And to iſſue warrants under their hands] Althou gh it is here 


only directed, that the warrant ſhall be under the Sand of the ju- 


ſtices; yet ſince it is generally implied in all warrants, that they 
be both under hand and ſeal, it is ſafe at leaſt, if not neceſ- 
ſary that this warrant alſo amongſt the reſt, be both /igned and 


\ 


fealed, 
And to cauſe ſale to be made theredf if not redeemed in 14 days] 


hut by the 27 G. 2. c. 20. the juſtices may not order: the diſtreſs 


to be detained more than eight days, nor leſs than four. 
FO 
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Summoning wit- 
neſſes. 


Officer on trial 
ned not produce 
ie cemmiſſion. 


Exciſe in general. 


For avant of ſufficient difire/s] Mr. Shaw and Mr. Barlow are 


of opinion, that where there are ſome goods, but not ſufficient 


for ſatisfying the judgment, yet thoſe goods may be applied for 
that purpoſe ſo far as they ſhall extend, and the defendant ſhall be 
impriſoned for the reſidue ; which may ſeem hard ſometimes, 
when the defendant ſhall perhaps ſatisfy nearly the whole ſum, 
and moreover be impriſoned as much as if he had paid nothing ; 
and it hath been adjudged in other caſes, that a man ſhall not fiſt 
pay part, and then be impriſoned for the reſidue, but ſhall either 
pay the whole, or be impriſoned for the whole: but perhaps the 
diſtinction may be this; where there is a limited time of impri- 
ſonment, as for inſtance three months, there the defendant ſhall 
not pay part, and then be impriſoned the whole three months, 
which would be to puniſh him both ways; but where the impri- 
ſonment is till the penalty ſhall be paid, there the payment of the 
penalty is the thing chiefly regarded, and the impriſonment is not 
intended as a puniſhment, but as a mean to compel the payment of 
the penalty, and if part of it is paid already, the inlargement may 
come the ſooner, by payment of the reſidue. 15 


Impriſon the party till ſatisfaction be made] But before any 
warrant can be made to arreſt and impriſon the perſon of the 
defendant, there muſt be firſt a warrant to ſeize the utenſils in 
cuſtody of ſuch offender, and the offender's goods; and that war- 
rant muſt be returned: all which muſt be done, before any war- 
rant can be regularly made, to arreſt and impriſon the defendant's 


perſon. Which method ought to be obſerved, tho' perhaps it 


may be well known by, or ſufficiently proved before the juſtices, 
that all the utenſils and all the defendant's goods are carried off ; 
for the law being in all cafes very tender of depriving men of 
their liberty, it is neceſſary that all poſſible means ſhou!d be uſed 
to levy the money on ſuch goods, before the perſon of the defen- 
dant be impriſoned. But if a warrant to ſeize the utenſils and 
the goods, be made and delivered to an officer to be executed; 
and if ſuch officer, having made diligent ſearch, cannot find any 
ſuch, then a warrant may be made to arreſt and impriſon the per- 
ſon of the defendant. But then there ought to be a duplicate 
made of ſuch warrant; becauſe the keeper of the priſon cannot 
regularly receive the offender without a warrant , and the officer 
onght alſo to have and keep a warrant for his own juſtification. 
Shaw Exc. | oe 

9. By the 7 8 V. c. zo. The commiſſioners and juſtices 
may ſummon witneſſes, to appear before them at a certain Cay, 
time, and place, to be inſerted in ſuch ſummons, and to give 
evidence; and in caſe of neglect or refuſal to appear, or if upon 
appearance any ſhall refuſe to give evidence, he ſhall forfeit 100. 


F. 24: 


10. If upon trial, any queſtion ſhall ariſe, concerning the 
keeping of any office of exciſe, or concerning any perſons being 
an officer; proof ſhall be admitted of the actual keeping of ſuc 
othce, or of ſuch perſon's actually exerciſing ſuch office, without 


proving 


Auuble the value of the duty of excif: which ought to have been paid, 
 befides the reaſenable cofts and charges of ſuth officers, or others, as 


charges; but after the juſtices have agreed what ſums to allow for 


in judgments more words or particulars than are neceſlary ; and it 


{ | „ „ - | | 
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proving or producing the commiſſion. 6 G. c. 21. % 24. 11G, ; 
c. 30. J 32. EE. | ” 
15 If on trial any diſpute ſhall ariſe, whether the exciſe or proof to lie on 
other inland duties have been paid for any foreign goods ſeized ; the owner, - 
the proof ſhall lie on the owner, and-not on the officer. 12G. 
c. 28. J. 8. | 
12. One or more juſtices ſhall have power to adminiſter an oath Sworn valuers, 
to any perſon ſkilled in the value of goods, veſſels, or carrizges, 
mentioned to have been ſeized in any information exhibited be- : 
fore the juſtices, to view the ſame, and make return of the ſpecies, 
quantity, and value; and after condemnation, the faid goods 
ſhall be ſold where the commiſſioners ſhall think proper. 12 G. 
E. 28. /. x0; 
13. The juſtices, commiſſioners, or ſubcommiſſioners reſpectiwely, Mitigation. 
where they ſhall ſee cauſe, may mitigate, compound, or lefjen the 
forfeiture, penalty, or fine; ſo as the ſame be not made leſs than 


evcre employed therein, to be to them allowed by the ſaid juſlices, 
12C. . £395 | 


Mitigate] But it is not neceſſiry in the mitigation, to mention 
or diſtinguiſh ſo much for the offence, and fo much for the 


the charges, the beſt way will be to add thoſe two ſums together, 
and make their mitigation to ſuch ſum, as both when added to- 
gether do amount unto: as ſuppoſe the juſtices do intend, that the 
defendant ſhall pay 10 J. for the offence, and 40s. for the charges, 
the belt way will be to make their mitigation to 12 J. without par- 
ticularly mentioning that 10 J. thereof is for the offence, and that 
the 40.5. is for the charges; for in all cafes it is wrong to inſert 


is more particularly wrong in theſe caſes, becauſe the mentioning 
ſach vnneceſſary particulars may give a handle for cavils and dil- 
putes. Shaw Exc. 


Cofts and charges) Generally, the law doth not allow any cofts 
or charges to be recovered on any penal law; and therefore to in- 
title the proſecutor to colts, over and above the penalty, expreſs 
words for that purpoſe are neceſſary in an act of parliament. 
Shaw Exc. But by the 27 G. 2. c. 20. the conſtable out of the 
money ariſing from the ſale of the diſtreſs, may detain his reaſon 
able charges of taking, keeping, and ſelling the ſame. | 

14. There is no appeal directed in the ſaid ſtatute of 12 C. 2. , cal. 
from judgments given by the juſtices of the peace; for whereas it yy 
is enacted, in the ſaid ſtatute, that f rhe party find himſclf ag- 
grieved by the judgment given by the ſubcommiſſioners, he may ap- 
pral to the next quarter ſeſſions, theſe words, not being general, 
or ſuch as may be applied equally, as well to the judgments given 
by the juſtices, as to judgments given by ſubcommiſſioners, they 
muſt be underſtood as. limitted and reſtrained to ſuch judgments 
only as are given by ſubcommiſſioners, in whom tHe parliament (it 
ſcems) did not ſo intirely confide as in the juſtices, but have made 

id 3 | the 
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| the aforementioned diſtinction between the judgment of the one 
3 and of the other; which muſt -be obſerved and purſued: Ang 
| therefore, generally, there lies no appeal to the quarter ſeſſions 
from the judgment given by the juſtices, in matters relating to the 
exciſe. Shaw Exc. Pe 
| Nevertheleſs, in ſome particular inſtances, ſuch power is given 
I by ſubſequent ſtatutes ; which will be mentioned under the ſpecial 
| | heads in this title hereafter following. | | 
| By the 15 C. 2. c. 11. No appeal in any cauſe of exciſe ſhall 
[ 


be admitted, till the appellant hath depoſited the ſingle duty with 


the commiſſioners or ſubcommiſſioners, and given ſecurity to the 
commiſſioners of appeal, or juſtices of the peace, where the cauſe 
is to be finally adjudged, for ſuch forfeiture as was adjudged againſt 
him ; and if upon appeal the judgment be reverſed, they ſhall re- 
: ſtore the duty ſo depoſited, or ſo much thereof as ſhall be adjudged 
1 on the appeal; and the party originally proſecuting ſhall pay dou: 
ö ble coſts, but if the judgment be affirmed, the party appealing 
ſhall pay the like colts to the commiſſioners. /. 19. 
And by the ſame ſtatute, all differences and appeals about the 
exciſe, ſhall be heard in the proper county, and not elſewhere, 
J. 22. a FOR 
And by the ſame ſtatute, appeals within London, and the limits 
thereof, ſhall be within two months after judgment, and notice 
given or left at the dwelling houſe of the party; in all other 
places, in four months, and not otherwiſe. | 
. 15. It is generally provided by divers ſtatutes, that no certiorari 
ſhall be allowed to ſuperſede the juſtices proceedings. 12 C. 2. 
230. 2. . 5. int 66. c. 21. J 22. 
Treble coſts. 16. Perſons ſued for any thing done on any act relating to the 
exciſe, or other duties under the management of the commiſſioners 
of exciſe, may plead the general iſſue; and have treble coſts. 
18G. 2. c. 26. 5. | | 
Felonies relating 17. Offences relating to the exciſe made felony by any act, may 


K tobe of blood, or forfeiture of lands. 19 G. 2. c. 34. J 


Alchouſckeepers hom a proceſs of arreſt hath iſſued, fi ff. inſt th 
g proceſs of arreſt hath iſſued, for any offence againſt the 
— 8 laws of exciſe or of the cuſtoms, afier ſix days notice of ſuch ab- 


ſconding in two ſucceſſive gazettes, and writing fixed on the door 


have no licence for the future. 9 G. 2. c. 35. / 30, 31. ; 
Landing foreign 19. No foreign liquors, for which exciſe ought to be paid, 
exciſable liquors ſhall be landed, before entry made with the officer or collector of 
bciore duty paid. exciſe, or before the exciſe ſhall be paid: and every warrant from 
any. officer of the cuſtoms, for landing ſuch foreign liquors, ſhall 
| be ſigned by the officer or collector of exciſe in the port; on 
: pain that the liquors landed otherwiſe, or the value thereof, ſhall 
be forfeited, to be recovered of the importer or proprietor. 22 & 

789. Ae, | 

Exciſable liquors 20. No perſon bringing any exciſable liquors (except beer, ale, 
carried coaſtwiſe. cyder, perry, and metheglin) into any place by coaſt cocquet, 
tranſire, or certificate, nor any perſon to whom the ſame _ 


; 


to the exciſe, be tried in any county; but the attainder ſhall work no corruption 


Rh | 
18. Any alehouſekeeper harbouring an abſconded perſon, againſt 


of the pariſh church where he laſt dwelt, ſhall forfeit 100 J. and 


de conſigned, ſhall land the ſame, without being entred with the 


| Exciſe in general. „ 


officer of exciſe where landed; on pain of double value. 15 C. 2. 
11. / 18. | 42 
; my any perſon ſhall conceal, or ſuffer to be concealed, any Concealing ex- 
oods liable to the duties of exciſe and inland duties; he ſhall ciſable goods. 
(whether he claims any intereſt in them or not) forfeit the ſame, 

and treble value. 11 G. c. 30. / 16. | | 

22. If on requeſt made by any officer of exciſe, to a conſtable Conſtable to be 

to go along with him, and to be preſent at the doing of any thing, aſſiſting. 
at tae doing whereof his preſence ſhall be neceſſary by any ſta- 

tute, he ſhall neglect or refuſe or ſhall not go along with him, and 

be preſent at the doing thereof; he ſhall forfeit 20/. 11 C. c. 30. 


31. | | 
f 5 If any perſon ſhall oppoſe, moleſt, hinder, or obſtruct any Obſtructing 
officer of exciſe, in the due execution of the powers given him officer. 
by any act relating to the duties of exciſe; he ſhall forfeit 104. 
6G. c. 21. / 7. | 1 9 7 EZ 3 

And actions of aſſault upon any officer of exciſe, may be tried 
in any county. 9 G. 2. c. 35. /. 26. | | | 

Further penalties for obſtructing, wounding, or killing officers, 
in the caſe of run.goods, have been inſerted before, in treating of 
the cuſtoms, | 7 | 

24. If any officer of the exciſe or cuſtoms ſhall deal in coffee, offcer not to be 
tea, brandy, or other exciſable liquors; he ſhall be incapable to a dealer. 
hold any office in the revenue, and forfeit 50/7. 12 C. c. 28. / 7. 
| 25. No ſworn gager, or other officer, ſhall take any bribe, for Ofcer taking s 
any matter relating to the exciſe; on pain of 101. 15 C. 2. bribe, 
c 11, /. 16. | | 

And a-further penalty upon ſuch officer is inflicted, in divers in- 
ſtances hereafter mentioned. 

And by the 11 G. c. 30. If any perſon liable to the duties 
of exciſe, or any other duties under the management of the com- 
miſſioners of exciſe, ſhall give or offer to any officer of the ſaid 
duties any bribe, gratuity, or reward, in order to induce him to 
ya his duty, or to do contrary to it; he ſhall forfeit 5004. 

es. | 


26. No collector, ſuperviſor, gager, or other perſon concerned Officer meddling 


in charging, collecting, levying, or managing the duties of ex- in elections. 
ciſe, or any part thereof, ſhall by word, meſſage, or writing, or 

in any other manner, endeavour to perſuade any elector to give, 

or diſſuade any elector from giving, his vote for the choice of a 

member of parliament; on pain of 100 J. half to the poor, and 

half to him who ſhall ſue in the courts at Veſiminſter; and more- 

over he ſhall be incapable to hold any office of traſt under the 

king: 5 . c. 20. f. 48. | | 
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Excile. (Ale, &,) : 


III. Of the ſeveral goods in particular, under 
the management of the commiſſioners 
of the cuſtoms and exciſe: viz. 


F wu 
2 
G 


Ale, beer, cyder, perry, mum, metheglin, mead, ſwweetg, 


verjuice, and vinegar; candles; coaches; coffee, tea, 

and chocolate; glaſs; bops; leather; linen cloth and 

Alls; malt; paper; plate; ſalt, ſoap; ſpirits 
I iquors; ſtarch and hair powder, wire. 


J. Ale, beer, cyder, perry, mum, metheglin, mead, 


ſeweets, verjuice, vinegar. 


Duty on ale and 1. By the ſeveral acts relating to that purpoſe, there ſhall be 

beer imported. paid by the importer before landing, for every barrel of beer or 
ale imported, in the whole the ſum of 185. : 

On home ale and 2. By the ſeveral acts there ſhall be paid in the whole, for every 

beer. - barrel of beer or ale above 65. a barrel, brewed by the common 
brewer, or any other perſon who ſhall ſell or tap out beer or ale, 

: the ſum of 5 5. and for every barrel of 65. a barrel or under, the 

5 ſum of 15. 4 4. 

Duty on cyder 3. For every tun of cyder or perry imported ſhall be paid 

and perry im- 17 J. 10s. And if they are imported by foreigners, they ſhall 

ana pay 30s. more. | | 

Duty on eyder 4. And by fix ſeveral acts, for every hogſhead of cyder and 

and perry told by perry ſold by retail, there ſhall be paid by the retailer, the ſum of 

retul. 65. 84. And by the 12 An. ft. 1. c. 4. 45. more, to be paid by 
the firſt buyer or retailer. /. 1. . 
But a perſon buying for his own private uſe, and not being a 
dealer, ſhall not be charged. 28 G. 2. c. 2. / 19. | 
And if they be uſed for diſtilling only, they ſhall not be charged 
with the Taid 45. 4G: 2. . . I. | 
Note; Every perſon who ſhall buy any cyder or perry, or any 
fruit to make into cyder or perry, and ſhall ſell any of the cydet 
| or perry, ſhall be deemed a retailer. id. . 2. 
Duty cn mum. F. For every barrel of mum imported ſhall be paid the ſum of 
| 255. And moreover by the 12 Au. ft. 1. c. 2. and 13 C. c. 7. 
for every barrel of mum made or imported, over and above all 
other duties, ſhall be paid by the maker of importer, 10s. _ 

Duty on methe- 6. For every gallon of metheglin or mead, fold by retail ot 

Slin and mead. gtherwiſe, ſhall be paid by the maker 11 £4. 

Duty on ſweets. 7. For every barrel of liquor made for ſale, by infuſion, fer- 
mentation, or otherwiſe, from fruit or ſugar, mixed or unmixed 
with other ingredients, commonly called ſweets. or made wines, 
ſhall be paid 12s. 10G. 2. c. 17. , 2. But this ſhall not extend 
to wines made of Bririſb grapes. ,. 7. | ” 

Dutyanverjuice. 5. Ve juice made for ſale, ſhall pay as cyder and perry. 7 

30. . 28. 


. 


| g. For 


commiſſioners, or one of them, erect, alter, or inlarge, any tun, 


Exciſe. (Ale, &c.) 


9. For every tun of vinegar imported ſhall be paid 131. and if Duty on vinegar 
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imported by ſtrangers 30 3. more. And by the 18 C. 2. c. 9. imported. 


/ more for French vinegar, and other vinegar 4 /. 


10. For every barrel (at 34 gallons to the barrel) of vinegar, Duty on home 


vinegar beer, or liquors preparing for vinegar, made for ſale, ſhall vinegar. 


be paid 11 5. 1 d. 
Note; This ſhall extend to vinegar made for pickles, but not 


do vinegar for making white lead. 8 An. c. 7. f 4, 5. 


And all ſtale beer, returns of beer or ale, cyder, verjuice, or 
any other liquors proper to be made into vinegar, which ſhall be 
found in the poſſeſſion of any common vinegar maker, (except ſuch 
as are to be drank in his family, and which ſhall be kept ſeparate 


or that purpoſe) ſhall be deemed vinegar, or liquors preparing for 


vinegar. 10 11 . c. 21, % 11. | 


' 11. By the 15 C. 2. c. 11. No common brewer, innkeeper, Notice and entry 


vitualler, or other retailer of beer or ale, ſhall without firſt giving of veſſels and 
places for ma- 


king the fame, 


notice at the next office of exciſe, or to the commiſſioners, or ſub- 


fat, back, cooler, or copper, and make uſe thereof for brewing 
or making any beer, ale, or worts; on pain of 50/. And every 
other perſon, in whoſe occupation any houſe, outhouſe, or other 
place ſhall be, where any ſuch private tun, fat, back, cooler, or 
copper ſhall be found, ſhall alſo forfeit 50 1. And the ſame, to- 
gether with all beer, ale, or worts therein, ſhall be taken up, 
ſeized, and forfeited. /. 1. | 

And by the 8 H 9g V. c. 19. If any common brewer ſhall, 
without notice given at the next office of exciſe, ſet up any tun, 
batch, float, cooler, or copper, or alter and enlarge the ſame, or 
1 any of them private or concealed; he ſhall forfeit 200 J. 
And the officer of exciſe, in the day time, and in the preſence 
of a conſtable, where he ſhall have juſt ſuſpicion, that any private 
back, tun, or other concealed veſſel or receptacle are uſed by any 
brewer, maker, or retailer of exciſable liquors, on requeſt firſt 
made, and cauſe declared, may break open the door, or any part 
of his brewhouſe, warehouſe, or other room in his poſſeſſion, and 
enter, and break up the: ground in ſuch houſe or room, or ground 
near adjoining in his poſſeſſion, to ſearch for ſuch back, tun, or 


other veſſel, or any pipe or conveyance leading thereto ; and if 


he finds any private pipe or other conveyance, he may ſearch and 


follow the ſame, and if it ſhall lead into any ground, houſe, or 


Pace in the poſſeſſion of any other perſon, on like requeſt, and 
with a conſtable, he may enter the ſame, and break open the 
ground, or any part of the houſe if occaſion ſhall be, to follow 
ſuch private pipe, in order to find out ſuch concealed back, tun, 
or veſſel, making good the ground or houſe ſo broken up, or gi- 
ving reaſonable ſatisfaction to the owner: And if any perſon ſhall 
Oppoſe ſuch officer, he ſhall forfeit 20 J. 7 & 8 W. c. 30. / 27. 
And if any vinegar maker ſhall without giving ſuch notice, uſe 
any ſtorchouſe, warehouſe, cellar, or other place for making or 
keeping any vinegar, vinegar beer, or liquors preparing far vine- 
gar; he ſhall forfeit 50/, 10 C11 W. c. 21, J. 14. 
e . In 


Private pipes. | 


Private cellar, 


his houſe, 


Private perſon 
ſuffering liquors, corporate, or parts adjoining to a city or town corporate, whete 
to be brewed in there is a common brewhouſe, having and lawfully uſing any pri- 


Exciſe. (Ale, &c.) 
In like manner the maker of fects for ſale ſhall firſt give 
ſuch notice, of his name and place of aboge, and of the room; 
and places he intends to uſe for making or/keeping of ſweets or 
made wines; on pain of 20/. 10G. 2. c. 17. / 4. And any 
perſon who ſhall ſell or uſe any the materials abovementioned, in 
making of wines, and in whoſe cuſtody above two gallons ſhall be 
found, . be deemed a maker of ſweets for ſale. 10 C11 /. 
. | 
In like manner, perſons buying fruit to make into cyder or perry 
for ſale, ſhall make entry of their ſtorehouſes, cellars, and other 
places, at the exciſe office within the diſtri ; on pain of 50/, 
. 0. 
12. No common brewer ſhall keep any pipe or ſtop cock under 


ground, or any other private conveyance, by which any beer, 


ale, or worts may be conveyed from one tun or brewing veſſel to 
another, or into any other place, nor ſhall have any hole in any 
tun, batch, or float, by which any beer, ale, or worts may be 
Mm into or out of the ſame; on pain of 100/. 8 9 V. 
SES | | | 

And the exciſe officer in the day time, and in preſence of a 
conſtable, on requeſt made, and cauſe declared, may break up the 
ground in any common brewhouſe, or the ground near adjoining, 
or any wall, partition, or other place, to ſearch for any ſuch pri. 
vate pipe or other conveyance, and on finding may follow the 
ſame, and break up the ground, houſe, wall, partition, or other 
place, thro* or into which the ſame ſhall lead, and break up or cut 
ſuch pipe or other conveyance, and may turn any cock to try whe- 
ther it can convey as aforeſaid. / 5. 1 

And if on fearch no ſuch pipe or other private conveyance 
ſhall be found, the officer ſhall make good the ground, wall, 
or other place ſo broken up, or make ſatisfaction to the owner: 


And if any perſon ſhall oppoſe ſuch officer, he ſhall forfeit 50/, 


J. 6. 
But any common brewer may uſe any pipes, ſtop cocks, or 
other conveyances above ground, which are publick and in open 
view, for letting his worts out of his copper into his publick backs 
or coolers; and out of the ſame into his tuns, batches, or floats; 
or out of the tun into his caſks. / 7. - | 

13. No common brewer, innkeeper, victualler, or other re- 


tailer of beer or ale, ſhall uſe or keep any private ſtorehouſe, cel- 


lar, or other place for laving of any beer or ale, or worts, in 
caſk; on pain of 50/. and every other perſon in whoſe occupa- 
tion any ſuch place ſhall be, ſhall alſo forfeit 50 J. 15 C. 2. c. 11. 


i | 
14. If any perſon inhabiting in a market town, city, or town 


vate brewing veſſels for making beer and ale to be conſumed in 


his own private family, ſhall permit any beer, ale, or worts to be 


brewed in his houſe, or other place thereunto adjoining, other 


than for his own family, ſervants, labourers, or to others by way 


4 of charity, hoſpitality, or free gift; or ſhall lend out any of his 
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brewing veſſels, other than which are moveable and unfixt, he 


* hall forfeit 50 1. 22 & 23 C. 2. c. 5. . 10. 
or 15. The gager ſhall at all times, as well by night as by day Gager to enter 
any (and if by night, then in preſence of a conſtable) be permitted and take ac- 
LN upon his requeſt to enter the brewhouſe, and all other houſes and . 
be places belonging to or uſed by any perſon brewing of beer, or by 
1. any retailer of beer, ale, worts, perry, cyder, or metheglin; and 
een to gage all coppers, fats, and veſſels in the ſame ; and to take an 
19 Account of all ſuch liquors brewed or made therein; and thereof 
her hall make return in writing to the commiſſioners or ſubcommiſ- 
ol, foners ; which return ſhall be a charge upon ſuch brewers, ma- 
kers, or retailers. 12 C. 2. c. 24. / 33. 
der And if any brewer ſhall bribe the gager to make a falſe return, 
ras he ſhall forfeit 10 J. and the officer taking the bribe ſhall alſo for- 
1 to feit 10 J. 15 C. 2. c. 11. / 16. e 
= And if any ſuch common brewer or retailer ſhall refuſe to per- 
* mit ſuch gager to enter his brewhouſe or other place aforeſaid, or 
*. to gage or take account of his veſſels or liquor aforeſaid, he ſhall 
be forthwith forbidden by the gager to ſell, carry out, or deliver 
f 2 to any of his cuſtomers, any beer, ale, or other the liquors afore- 
the fad; and if he ſhall after ſuch warning given, ſell, carry, or de- 
WC liver out the ſame, or any part thereof, not having paid the duty 
rg of exciſe, he ſhall, beſides the forfeiture of double value, forfeit 
the alſo the ſum of 101. 12 C. 2. c. 24. J 33. | | 
ther And by the 7 & 8 W. c. zo. If any common brewer, inn- 
2 keeper, or victualler, ſnall on requeſt or demand made by the 
ſhe- gager in the day time, or in the night in preſence of a conſtable, 
refuſe to permit him to come into his houſe, brewhouſe, or other 
1 place uſed by him; or being entred, ſhall refuſe him to ſtay in the 
nll, brewhouſe, whilſt his guile is brewing, and quietly gage and take 
. / an account of the ſeveral worts as they are brewed off, and let 
lis into his backs and tuns, and to ſee their ſtrong and ſmall drink 
Fa cleanſed and carried out without mixture, and to take an account 


of the goods in the meſh tun, or the quantity of malt from which 
yi ſuch worts are made; he ſhall forfeit 20 J. and the proſecutor ſhall 
. not be obliged to prove that the party carried out any part of ſuch 
gule before he paid the duties. / 22. | 

And by the ſaid act, if any maker of winegar, cyder, methe- 
* glin, nead, or feveets for ſale, ſhall conceal any vinegar, or liquor 


prepared for vinegar, or any cyder, metheglin, mead, or ſweets 

from view of the gager; he ſhall for every barrel of vinegar or 

1 82 lquor prepared for vinegar, or ſweets, forfeit 40s. for every 

OS N of cyder 405. and for every gallon of metheglin or 
| med 55, f 16. | fi 

= And if any maker or retailer of vinegar, or other the liquors 

alt mentioned, ſhall on requeſt or demand made by the gager in 

Fur the day time, or if by night in the preſence of a conſtable, refuſe 

FR o permit him to enter his houſe,” ſtorehouſe, or other place uſed 

1 by him, and to take account of the ſaid liquors; he ſhall forfeit 


15 f.17. | | 

F bis td! by the 4 G. e. 3. Every dealer in cyder or perry, and per- 
lon receiving it into his cuſtody, ſhall be chargeable with the du- 

L 2 | ties, 


ties, unleſs they ſhall make it appear, either that it was made of 
fruit of their own growth, and not of bought fruit, or that the 


duty is paid; and if ſuch perſon on requelt made by a * 
of exciſe in the day time, ſhall not OE him to _ his kr —_ 
ſtorehouſes, or other places, and by gaging or otherwiſe to take 9X. 

| of all cyder and perry there found, he ſhall forfeit 200. os 

. | 

Indifferent ga- 16. As often as there ſhall be occaſion, two able artiſts ſha 9” 

138 be appointed, one of them by the commiſſioners or eee pada _— 
- and the other by the brewers of any city or place; who ſhall be ** 

{worn before a juſtice, to take and compute the juſt contents and 4 

gage of all coppers, fats, tuns, backs, and coolers, and all other zoek 

brewing veſſels of that nature, and to deliver under their hands — 

one copy of the contents to the commiſſioners and ſubcommiſ- r 

ſioners, and another to each reſped ive brewer. 15 C. 2. c. 11 i 

> tan | | ' retal 

Brewer to de- 17. Every common brewer who ſhall make any guile of beer = 
_ 20% it or ale, ſhall declare to the gager, how much ſtrong beer or ale he 1 
1 intends to make of ſuch guile, and how much ſmall, before ary tit 

part of the guile is cleanſed or removed out of his tuns; and if * 
ſuch brewer or his ſervants ſhall refuſe to make ſuch declaration, the 
the gager ſhall return the whole as ſtrong, and the brewer ſhall alſo the 
forfeit for every barrel in ſuch guile 20 6. And if ſuch brewer or T 
his ſervants, after ſuch declaration ſhall make any increaſe of the 2 
ſtropg beer or ale, or if the gager ſhall find any beer, ale, or wort: deer 
of the ſame guile laid off, over and above the quantity ſo declared; oall 
he ſhall forfeit for every barrel ſo increaſed, laid off, or found over 7 

and above ſuch quantity 5 J. and the ſervant aſſiſting therein 209 evet 
and in default of payment be impriſoned three months: And if cn in 
an information againſt the brewer for the ſaid penalties, it appear 5 
by his evidence, that the ſtrong beer or ale ſo declared, was in. : / 
creaſed by adding to or mixing with it any beer or ale that was leſt 10 
in the brewhouſe of a former guile, he ſhall nevertheleſs incur tie 155 
penalties, except it be alſo proved upon oath that the ſtrong beer _ 
or ale ſo added to ſuch guile, was added in the fight and view of ven 
the gager. 8 9 V. c. 19. /. 2. d | Sep 
Mixing drink of 18. And whereas many brewers, having ſtrong beer or ale re- ab 
a former b:ew- maining in the brewhouſe from the time it was brewed, until the 4 ; 
8. next guile or brewing, the quality of which they frequently alter the 
by mixing with the ſame new ſmall beer, or old returned drink, rap 
and then add the beer and ale ſo altered to the next guile; if it 7; 
thall appear to the gager that the quality of ſuch ſtrong beer or ale his 
ſo remaining in the brewhouſe of a former guile, and added to à wo 
guile of new drink, hath been ſo altered ſince it was brewed, be ler' 
thall return all fuch beer and ale ſo akered and added to a guile of raft 
new drink, as if the ſame were. then originally brewed, and had cell 
never been charged before. 8 9 . c. 19. / 3+ ler 
Removing drink 19. If any common brewer, innkeeper, or victualler, fhall the 
deere the whole Cleanſe, or remove out of bis brewhouſe, any part of his guile or fuſ 
is b:eed off. brewing of beer, ale, or worts, before the whole of ſuch guile 5 dri 


brewed off, and be in his tuns, backs, or coolers, and until the 
gager ſhall or might have taken an account of the ſame, 17 
3 7 , * N ** N 5 33 : 
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when made into beer or ale. 1 V. f. 1. c. 24. J. 7. 


the drink in the ſame; and if the innkeeper or victualler ſhall re- 
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frſt giving notice to the ſuperviſor or gager, at what time, and 

how much of ſuch guile or brewing he intends to cleanſe or re- 

move, and where he intends to diſpoſe of the ſame ; he ſhall for 

every barrel forfeit 405. 7 & BWW c. 30. f. 1. 8 

20. Where it ſhall appear to the gager, that any worts are miſ Gager may 
ſing, or not fairly let down into the tun, and the gager cannot find oh for worts 
the fame, he may charge for ſo much beer or ale, as ſuch worts ſo pO 
miſſing would reaſonably make. 1 . H. 1. c. 24. J 6. 

21. Gagers may take their gages, and make their returns and Gage may be 
cha ges, upon warm worts in the backs, coolers, or other veſſels; taken in warm 
and in ſuch caſe make allowance of one tenth part thereof for s. 
waſh and waſte; which worts ſhall not be afterwards charged, 
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22. If any common brewer, innkeeper, victualler, or other Mixing ſmall 
retailer of beer or ale, ſhall after an account hath been taken by beer with ſtrong. 
the gager, convert any ſmall beer or {mall worts into ſtrong beer 
or ale, by mingling the ſame, and ſhall ſell, deliver out, or retail 
the ſame, without giving notice to the ſame gager, of the quan- 
tity ſo mingled and converted; or if any ſuch brewer or retailer 
ſhall conceal or convey any beer, ale, or worts not gaged, from 
the ſight of the gager, whereby the king may be defrauded of 
the duty; he ſhall forfeit 20s. a barrel. 15 C. 2. c. 11. / 12, 
LI Jefſe'S: 6 24: nn. | "8 

23. No common brewer ſhall ſell, deliver, or carry out any Time of 9eliver- 
beer or ale to any of his cuſtomers, either in whole caſk or by the ing out. 
gallon, in any city or market town, before notice given to an of- | 
ficer of exciſe, but between three in the morning and nine in the 
evening from May. 25. to Sep. 29. and between five in the morn- 
ing and ſeven in the evening between Sep. 29. and Mar. 25. on 
pam of 205. a barrel. 15 C. 2. e. 11. J 11. a a 

And by the 10 & 11 W. c. 21. No winegar maker ſhall receive 
into his cuſtody any liquors for making of vinegar, nor deliver out 
any vinegar in caſks or by the gallon, without notice firſt given to 
the officer, unleſs from Sep. 29. to Mar. 25. yearly, between ſe- 
ven in the morning and five in the evening; and from Mar. 25. to 
Sep. 29. between five in the morning and ſeven in the evening; on 
pain of 50. , 12. | | f 

And on receiving ſuch liquors into his cuſtody, he ſhall ſhew 
the ſame to the gager before he mix them with any other liquors, 
rape, or other materials; on pain of 204. id. , 13. ö 

24. If any common brewer, or innkeeper, ſhall on carrying out Mixing after de- 
his drink, or after it is carried out, mix any ſmall beer or ſmall lizzred.our, +» 
worts, with any ſtrong beer or ale on his dray, or in any victual- | 
ler's cellar, or other place; he ſhall forfeit 5 J. and the gager may 
taſte the drink upon the dray, and alſo on requeſt may enter the 
cellar or other room in the poſſeſſion of any innkeeper or victual- 
ler that ſhall. receive any drink from a common brewer, and taſte 


fule him to enter into. his celfar or other rooms, or to taſte the 
drink in the ſame, he ſhall forfeit el. 788 M. e. 30. fo 23. 
25. No retailer of beer or ale, ſhall after the receipt thereof Mixing dy the 
m the common brewer, mix any beer, ale, or worts, of extra- reader. 
| £3 | ordinary 


Relief in caſe of 
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ordinary ſtrenth, with any ſmall beer, ale, or worts, in any veſſe 
containing three gallons or more; on pain to forfeit for every 
barrel ſo mixt, double the duty of exciſe for ſtrong beer or ale 
and ſo proportionably for any greater quantity. 22 & 23 C. 2. 
2.6. fern: | | f 


Meaſure and al- 26. And for avoiding incertainties in the returns of the gagers, 


lowance for the barrel of beer (within the bills of mortality) ſhall be 36 = | 


8 _ of four quarts to the gallon, according to the ſtandard in the ex. 


tality. chequer; and the barrel of ale 32 gallons: And all other the 

| liquors aforeſaid, ſhall be reckoned according to the wine gallon. 
C1 241/34 1 R.1.c..24 8. 
And the common brewer, not ſelling the ſame by retail, for 
waſte by fillings and leakage, ſhall be allowed on every 23 barrels 
of beer, whether ſtrong or ſmall, three barrels ; and upon every 
22 barrels of ale, two barrels. 12 C. 2. c. 24. J 36. 

But if any common brewer fhall make a falſe entry, and be 
convicted thereof ; he ſhall, over and above other penalties, for. 
feit the ſaid allowance for fix months then next enſuing, 12 C. 2, 
e. 24- f. 37. A | 

27. In all other places, 34 gallons ſhall be reckoned for a bat. 
rel of beer or ale; and the allowance for waſte ſhall be two 1 an 
every 23 barrels. 1 V. ſt. 1. c. 24. . 5. 

Notes of the 28. Notes of every gage, ſigned by the gagers, containing the 
N charge inches and tenths of the backs, and wants of the tuns, and qua- 
x lity of the liquors, ſhall be leſt by them with the common brewers 
of ale or beer, or ſome ſervant (if demanded) at the time of 
taking the gages ; on pain of 40s. 7&8F. c. 30. , 46. 
And by the ſame act, the gager ſhall, within three days after 
the end of every week, deliver to or leave with the brewer or 
retailer, or their ſervants, a true copy under his hand, of each 
reſpective charge by him made, containing the quantity and qua- 
lity of the liquors by him charged in ſuch week; and if he ſhall 
neglect or refuſe (after demand in writing, 12 G. c. 28. / 30.) to 


Ia other places. 


leave ſuch copy, or ſhall charge ſuch perſon more than ſuch copy 


contains, he ſhall forfeit 10/. F. 25. 

29. The commiſſioners of exciſe or appezls, or juſtices of the 
over charge 
the gager, ſhall hear and determine the complaint, and examine 
witneſſes on oath, and thereupon, or by other due proof, may 


made out before them. 1 . e. 1. c. 24. J. 13. | 
30. All common brewers of beer and ale, ſhall once in every 
ment of duties. week; and all inkeepers, alehouſekeepers, victuallers and other 
| retailers of beer, ale, cyder, perry, or metheglin, brewing, ma- 
king, or retailing the ſame, ſhall once in every month, make en- 
tries at the exciſe office, of all ſuch liquors brewed, made, or re- 
tailed in that week and month reſpeCtively. 12 C. 2. c. 24. 
J. 29. | | 
And all ſuch common brewers who do not once a week make 
due entries, ſhall forfeit 10/. And every ſuch innkeeper who 
"doth not make true entries once a month, ſhall forfeit 5 /. men 
: | ever 


peace, on complaint of any over charge returned upon them by 


diſcharge ſuch complainant of ſo much of his charge as ſhall be 


keeper, victualler, or other retailer who ſhall not pay within a 


meking the ſaid entries or payment of the ſaid duties, or other 


formation to be brought againſt him for non-entry, falſe entry, or 


with innkeepers and others for the duties. 12 C. 2. c. 24. 
But no perſon who hath compounded ſhall, during the term of 
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every alehouſekeeper, victualler, or other retailer, who doth not 
once a month make due entries, ſhall forfeit 20s. 7g. ſ. 30. 
And every common brewer ' who ſhall not pay within a week 
after he made his entry, or ought to have made his entry, ſhall 
y double value of the duty ; and every innkeeper, alehouſe- 


month after he made his entry, or ought to have made his entry 
hall pay double value of the duty. d. /. 31. | 
Provided that no ſuch perſon ſhall be compelled to travel for 


cauſe whatſoever touching the ſame, if he live in a market town, 
out of the ſaid town; if he live out of a market town, then to 
no other place than to the next market town to his habitation in 
the ſame county, on the market day. id. ,. 32. 

But no common brewer ſhall be proſecuted for any forfeiture for 
any miſentry or ſhort entry, if he ſhall in one week after the de- 
livery of the copy of the return made by the gager, rectify his 
entry according to the ſaid return, or otherwiſe diſcharge himſelf, 
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15 C. 2. C. 11. / 6. | 
But no brewer ſhall have any benefit of this proviſo, on any in- 
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non-payment ; if it ſhall appear by the evidence, that he did not 
bona fide ſhew to the gager all the beer, ale, and worts of each 
reſpective guile, for ſuch time for which ſuch copy of the return 
was made; or if any apparent fraud was acted, to defraud the 
king of his duty, for any part of the drink brewed. in the time 
for which ſuch copy of the return .is made or given by the gager. 
18. /ef.-3- 6 #4 þ 0 

31. But if any perſon ſhall brew, and ſell by retail, any ſmall Exception of ſel- 
quantities of beer or ale in any fair, who is not otherwiſe a com- ling in fairs, 
mon brewer or retailer thereof, and ſhall before ſuch ſelling and 
retailing, pay the exciſe for the ſame; he ſhall be freed from all 
penalties relating to ſuch entries, and the like. 12 C. 2. c. 24. 
- If any feweets, having paid the duty, ſhall be intended to Permit for re- 
be removed, the exciſe officer ſhall on requeſt give a certificate moral after duty 
under his hand, expreſſing the quantity and quality, and from P'* 
whom and to whom they are to be ſent; and if any maker ſhall 
otherwiſe remove them, or vintner receive them, he ſhall for- 
feit 105. a gallon, and alſo the liquor and caſks. 6 G. c. 21. 


* 


J. 22. + 5 
33. The commiſſioners and ſubcommiſſioners may compound Compounding. 


J. 40. | | 


ſuch compoſition, ſuffer any beer or ale to be brewed within his 
brewhouſe, for any other common brewer, without firſt giving 
notice to the commiſſioners or ſubcommiſſioners, and forthwith 
Paying down the exciſe thereof; upon pain that as well the brewer 
who ſhall brew the fame, as the brewer for whom it ſhall be 
brewed, ſhall forfeit 5/7. for every barrel. 15 C. 2. c. 11. 


F 
| Z 4 34. All 
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Utenſils liable to 34. All the brewing veſſels and utenſils for brewing, into 

the penalties and whoſe hands ſoever they ſhall come, and by what conveyance or 

duties. title ſoever they be claimed, ſhall be ſubject to all the debts and 
duties of exciſe in arrear for any beer or ale made in the ſaid 
brewhouſe; and ſhall alſo be ſubject to all penalties and forfeitures 
againſt the laws of exciſe ; and it ſhall be lawful to levy debts and 
Penalties, and uſe ſuch proceedings againſt the utenfils therein con- 
tained, as it may be lawful to do, in caſe the debtor or offender 
uſing ＋ ſaid utenſils had been the real owner thereof. 15 C. 2. 
13 

e 35. No information ſhall be brought againſt any common 

actions. brewer, or alehouſekeeper, vinegar maker, or cyder maker, for 
any miſentry or offence, but within three months after the offence 
committed; and notice thereof ſhall be given to him in writing, 
or left at his dwelling houſe, within a week after lay ing and en- 
tring the information. 1 V. f. 1. c. 24. J. 16. 12 C13 V. 
17. 5 s f 

Delivering mate- 36. If any common brewer, or maker of cyder, making beer, 

rials to diſtillers. ale, or cyder for ſale, ſhall deliver to any diſtiller or vinegar ma- 

| ker, any waſh, tilts, ale beer, vinegar beer, or cyder, without fir 
giving notice to the gager, what quantity he intends to deliver, 


and when, and to whom; he ſhall forfeit for every barrel 20:, 
889 FV. c. 19. /. 9. | 


37. Ale, beer, cyder, or mum, may be exported ; paying cu- 
ſtom 15. a ton. 1. fl. 1. c. 22. \ | 
And on exportation thereof the exciſe ſhall be repaid. 22 U 


ri TC #: 1. c. 20. J 31. 
TI. Candles. 
Duty on candles 1. For every pound of tallow candles imported, ſhall be paid 


Exportat ian. 


imported. in the whole, by the ſeveral acts, 2 4. 1. 2W. . 2. c. 4. 
„ cc 9; 1; ga 0: /. 1. | 
For every pound of wax candles imported, 8 d. 8 An. c. 9. 
; te. 6. , 11. | | 
Duty on candles 2. For all candles made of wax, or uſually called or fold for 


made in Great wax candles (notwithſtanding the mixture of any other ingredients) 
_ made in Great Britain, ſhall be paid 8 d. a pound: 
All other candles 1 d. a pound. 8 An. c. 9. J. 1. 9 An. c. 6. 


J. 11. | 2 i 
Ruſh lights ex- 3. But the ſaid duties ſhall not be charged on ſuch ſmall ruſh 
cepted, lights, as ſhall be made by any perſons to be uſed in their own 


houſes only, ſo as none of them be fold or delivered out or made 


for ſale, and fo as they be once only dipped in, or once drawn - 
thro” greaſe or kitchen ſtuff, and not thro any tallow melted or 


refined. 8 An. c. g. , 31. | | 
On not to be 4. During the continuance of the duties upon candles, no per- 
uſed inſtead of ſon ſhall uſe in the inſide of his houſe, any lamp, wherein any 
candles, oil or fat (other than oil made of fiſh within Great Britain) ſhall 
8 burned for giving light; on pain of 40s, 8 Ax. . 9. 
_— e 8 
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ito . No maker of candles ſhall ere, ſer up, alter, or uſe any . — M 
or meſting bouſe, workhouſe, warehouſe, ſtorehouſe, ſhop, room, want TR Fl 
nd or other place for the making or keeping of candles, or for the 0 
id melting or keeping any wax, tallow, or other materials proper iy 
res to be made into candles; or uſe any copper, furnace, moulds, or * 
nd ather veſſel for melting of wax, tallow, or other materials to be = 
n- made into candles; without notice thereof being firſt given in mn 
Jer writing at the next office of exciſe: on pain of 501. 8 An. c. 9. * 
2. ' 6. : U 
5 and all candles, wax, tallow, and other materials for makin | 
on candles, which ſhall be foand in any private melting houſe, work- 
for hooſe, or other place, and all private coppers, furnaces, and other 
3c veſlels, for which no entry ſhall be made, or notice given, ſhall 
og, be forfeited, or the value thereof. 8 An. c. 9. . 17. | 
en- Ard by the 11G. c. 30. If any maker of candles (except 
V. compounders) ſhall uſe any melting houſe, ſhop, or other place, 
for making or keeping of candles, or for melting or keeping of 
er, wax, tallow, or other materials, or uſe any copper or other veſſel 
na- ſor melting the ſame, or any moulds or other utenſil for making of 
brit candle without having made entry thereof in writing at the next 
er, exciſe office; he ſhall forfeit 100/. /. 23. 
07, And the officer, between five in the morning and eleven in the 
evening, with or without a conſtable, and between eleven in the 
cu · evening and five in the morning, with a conſtable, ſhall be per- 
mitted on requeſt to enter and ſearch; and all cheſts and other like 
& things locked up, ſhall on his requeſt be opened ; on pain that 
every perſon obſtructing or moleſting him, ſhall forfeit 100 J. 
11 6. c. 30. / 24. 
And if the officer on his ſearching any unentred houſe or place, 
ſhall find candles either made or making, or tallow or other ma- 
aid terials melting or melted, or cottons or ruſhes ſpread, or any cop- 
oy per, mould, or other utenſil warm with tallow or other materials; 
this ſhall be ſufficient evidence to convict the offender in the pe- 
9. nalty of 100 J. for having uſed the ſame not being entred. 11G. 
b. 30. /. 286. mY | 
for And ok a ſummons at the place where the diſcovery was 
nts) made, directed to the perſon proſecuted. by his right or aſſumed 
name, ſhall be deemed as effectual as if perſonally delivered to 
. 6, him, and by his proper name. id. /. 26. | 
6. The officer ſhall at all times, by day or by night, and if in Offer to enter 
ruſh the night, then in preſence of a conſtable, be permitted on his and take ac - 
own requeſt, to enter the houſe, melting houſe, warehouſe, or other unt. 
ade place, belonging to, or uſed by any perſon who ſhall be a maker 
aun of candles; and by weighing or tale of the candles, or otherwiſe, 
d or to take an account of the quantity ; and ſhall thereof make a re- 
1 turn in writing to the commiſſioners, or to whom they ſhall ap- 
per- point; leaving a true copy of ſuch report, under his hand, with 
any or for the maker: and if he ſhall refuſe or negle& to leave ſuch 
ſhall copy (on demand thereof made in writing, 12 G. c. 28. / zo.) 
. 9. be ſhall forfeit 40s. 8 Au. c. 9. J 10. | 8 
And 
Ne 1 


346 Exciſe. (Candles: 
The maker to 7. And the maker ſhall keep juſt ſcales and weights, where he 
| 3 and makes his candles; and ſhall permit and aſſiſt the officer to make 
8 9 uſe thereof, on pain of 10/. 8 An. c. . G 11. 
Notice and time 8. No maker of candles for ſale, ſhall begin to make any 
| of making. courſe or making of; candles, without notice thereof firſt given to 
the officer, unleſs from Sep. 29. to Mar. 25. yearly, between ſeven 
in the morning and five in the evening; and from Mar. 25. to 
Sep. 29. between five in the morning and ſeven in the evening; 
| on pain of 10 J. 10 Ar. c. 26. , 107. 
Maker to declare 9. Every maker of candles for ſale, ſhall before he begins to 
the number and make or dip any making or courſe of candles, declare to the of. 
_ ficer the number of ſticks he deſigns to make, and the ſizes of the 
candles whereof each ſtick is to conſiſt; and if ſuch making or 
courſe is intended to be of moulded candles, then he ſhall declare 
to the officer, before he begins to fill the moulds, how many 
moulds he intends fo fill at ſuch making, and how often he intend; 
at ſuch making to draw the moulds : and if he ſhall negle& or re- 
fuſe to make ſuch declaration, or ſhall after ſuch declaration make 
any increaſe of his number of ſticks, or of the fizes of his can- 
dles in ſuch making or courfe ; or, in the caſe of making mould 
candles, ſhall fill a greater number of moulds, or draw ſuch 
monlds oftner than ſhall be declared; or if he fhall, after the 
weighing of. any making of candles by the officer, increaſe the 
weight of ſuch candles, by redipping, or otherwiſe; he' ſhall for- 
feit to} 10 Az. c. 25. J. 106. | | 
And by the 11 G. c. 30. If any maker of candles for ale, 
ſhall begin to make any courſe of candles, not being mould can- 
dles, or make preparation for the ſame, without notice in writing 
to the officer of ſuch his intention, and of the time of the day or 
night when he intends to begin, and of the nymber of ſticks of 
which ſuch making is intended to conſiſt, and of the ſizes and 
number on each ſtick ; he ſhall in default hereof, or if he have 
at ſuch making more ſticks, or more candles, or larger than men- 
tioned in the notice, forfeit 50 J. and if after ſuch notice, he ſhall 
not begin at the time, or within three hours of it, ſuch notice ſhall 
be void. / 27. 1 3 
And lighting a fire under a veſſel for melting the materials, or 
finding in ſuch veſſel, or in any mould, the materials melted or 
melting, or cottons or ruſhes ſpread or ſpreading, ſhall be deemed 
to be ſuch a beginning to work, as ſhall make him liable to the ſaid 
forfeiture. / 28. | 5 
The officer ſhall 10. The officer ſhall be permitted to take an account of the 
charge for mate- quantities of wax, tallow, and other materials; and if he fhall 
rials miſſing. miſs any that he had taken account of at the laſt time he was at 
the maker's, and ſhall not on demand receive ſatisfaction what 5 
become thereof, the officer may charge ſuch quantity of candles, 
as the materials ſo miſſing in his judgment would have made, not 
exceeding 108 45. of candles for every 11215. of materials mil 
fing, and ſo proportionably. 8 An. c. 9. /. 12. 3 
And if any ſuch maker ſhall obſtruct the officer, he ſhall forſei 


207. . | .- Gull 


- 


11. Candles cracked or ſpoiled in making, may be defaced by Candles ſpoiled 
the officer, who ſhall make allowance for the duty. 8 An. c. 9. making, 


J. 29. 


12. No maker of candles ſhall (on pain of 20 J.) remove any Removing can- 


candles, before the officer hath taken account of the ſame, with- dles before ſur- 


out giving to the officer, within the bills, 24 hours notice ; and veyed. 


ellewhere, two days notice, of his intention to remove the ſame. 
8 Au. c. 9. J. 14. 


13. The maker ſhall keep his candles which have not been ſur- Candles unſur- 
ve ed, ſeparate from all other candles which have been ſurveyed, veved to be kept 
for 24 hours after making, within the bills, and for two days elſe. Pte. 
where; unleſs they ſhall have been ſooner ſurveyed by the officer: 
on pain of 5/. 8 An. c. 9. J. 15. | 

14. If any officer of the exciſe ſhall have cauſe to ſuſpect, that Search for can- 
any candles are fraudulently concealed, if it is within the bills, les concealed. 
then on oath made by ſuch officer before two commiſſioners, or if 
it be elſwhere, then upon oath before any juſtice of the peace, 
ſetting forth the ground of his ſuſpicion, they or he may impower 
{ach officer by day or night by ſpecial warrant (but if in the night, 
in preſence of a conſtable) to enter into the places ſuſpected, and 
ſeize and carry away as forfeited all ſuch candles, together with the 
package; and if any perſon ſhall obſtruct ſuch officer, he ſhall 
forfeit 100 l. 23 G. 2. c. 21. 84. x 

15. If any maker of candles for ſale, ſhall mingle candles Further penalty 
which have not been weighed by the officer, with thoſe which f, RE tc 
have; or ſhall fraudulently remove any before weighing ; or con- — 
ceal any candles or materials: he ſhall forfeit 100/, 11 C. c. 30. 

1.30. 4 5 | | 

16. Every perſon who ſhall make any candles within the bills Tobey of candies 
of mortality ſhall monthly, and elſewhere once in every fix weeks, 
make a true entry in writing, at the next exciſe office, of all can- 
des by him made within ſuch time; which entry ſhall contain the 
weight, number, and ſize of the candles, and what quantity 
thereof was made at each courſe in the ſeveral weeks ; on pain 
tor every neglect of entry to forfeit 20/, Which entry ſhall be 
vpon the oath of the maker or his chief workman, according to 
the beſt of their knowledge and belief; the ſaid entries.and oaths, 
within the bills, to be made with and adminiſtred by ſach officer 
as the commiſſioners ſhall appoint at the general exciſe ofiice, and 
elſwhere by the collectors or ſuperviſors. 8 An. c. 9. 7. 

But be ſhall not be obliged to go further than the next market 
town, for making ſuch entry. J. 8. | 

17. And the maker ſhall in four weeks within the bills, and Doty to be 
elſewhere in fix weeks, after ſuch entry, pay and clear off the du- cleared off. 
ties; on pain of double duty ; and no maker after default in pay- 
ment ſhall ſell, deliver, or carry out any candles, till he hath paid 
off the duty, on pain of double value. 8 An. c. 9. , 9. | 

18, And if there ſhall be found in the poſſeſſion of any maker Candles not en- 
of candles for ſale, any candles not mentioned in the entry made tred, nor duty 
by him, and of which the officer hath not had an account, and Paid. 
the duties have not been paid ; he ſhall be chargeable with the 
tier, and if he do net pay the ſame, he ſhall be liable to double 


duty, 


. . ee eden — 
— — —_— 5 = 


— — 


— 
— K. SITTER EE EEE ie =o 
Fay a ST Pr nn DS =_ D — — = * 
a Ste >. FI . . — SS l 


2 OT Te OLD FG TA WW en 6 
— — — — 


nr ————— - — —— 22 25 


—— — —— ͥͤ ů“— — * 


— 


— . >. wee 
— — 


—— — — 5 Sen 


—— I - — — = 2 
. ͤ ͤ—— — Me Rn entre hen — - 


| 
J 
| 
| 


— OR 


| 
| 
| 
1 
I 
| 
1 


te 
| 
A: 
* 
5 
HEY 
13 
1 1 
(] 


348 


Candles where 
to be ſold. 


Compounding. 


Exciſe. (Candles) 
duty, unleſs he ſhall prove that the duty hath been paid, or that 
he bought the ſame of ſome other chandler who had paid the 
duty, and that he gave fix hours notice in writing to the officer, or 


at the next exciſe office, of his intention to buy the ſame, and of 


whom. 11 G. c. 30. / 29. | 


19. No perſon ſhall expoſe to ſale any candles, unleſs in his 


publick ſhop or warehouſe, publick fair or market; on pain of 5 
8 An. c. 9. J. 18. | X Fl 

20. The commiſſioners or ſuch perſon as they ſhall appoint, 
and in default thereof the collector or ſuperviſor, may compound 
with perſons that make candles for their own private houſes, for 


the duties, at 1 s. by the year for every head in the family, to be 


paid quarterly; and ſuch perſon ſhall not be liable to the duties 


SB 2K £0. / 20. 


Candles carried 
coaſt wiſe. 


Exportation and 
Inportation. 


But if any perſon after compoſition ſhall ſell or deliver out any 
candles, or ſhall permit any other perſon to make candles in his 
houſe or outhouſe; or ſhall have more perſons of his family than 
he ſhall compound for, without giving notice of them in writing 
at the next exciſe office, at or before the next quarter day, and 
paying the like compoſition for them, he ſhall forfeit 5 J. and loſe 
the benefit of his compoſition, and be liable to the duties and fur. 
vey of the officers; and for every pound of candles fo privately 
fold or delivered out or made, ſhall forfeit 5s. / 21. 

And every ſuch compounder, who ſhall make default in conti. 
nuing the ſame, ſhall in ten days make entry upon oath of all 
ſuch candles as he ſhall be poſſeſſed of, at the exciſe office, on 
pain of forfeiting 20/7. and the candles of which no ſuch entry 
ſhall be made; and in ſix days after ſuch entry, ſhall pay the du- 
ties, on pain of double value of the candles, and his houſes and 
other places ſhall be liable to the ſearch of the officers. 9 4. 
r F 

21. Cocquets granted for ſhipping candles, to be landed in any 
other part of the kingdom, ſhall expreſs the quality, quantity, 
and weight, the mark of the package, and by whom made and 
ſold, and where conſigned ; and if they ſhall be ſhipped without 
ſuch cocquet, they ſhall be forfeited, and ſeized, together with 
the package. 23 G. 2. c. 21. / 29. 

22. No candles ſhall be imported, otherwiſe than in ſome 
package, containing at leaſt 224 /b. of neat candles, and flowed 
openly in the hold; on pain of being ſeized and forfeited, toge- 
ther with the package; and the maſter of the veſſel ſhall fortei 
£30, 2..c. 21. /. 27. 

But on information brought againſt ſuch maſter, he may detain 


the wages of the mariners, till ir be determined; and if it ſhall 


appear, that the candles were put on board by any mariner with- 


out the maſter's knowledge, the maſter may apply ſuch mariner's , 


wages, in payment of the forfeiture. 26 G. 2. c. 32. / 8. 
And the officers of exciſe (in like manner as the officers of the 
cuſtoms) may go on board any veſfel, and ſearch for and ſeize 2! 


candles forfeited, together with the package ; and they may like- 


wiſe ſeize ſuch as before erty and payment of duties, hall be 
found unſhipping or unſhipped. 23 C. 2. c. 21. / 28. 
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fame were made in ſome private workhouſe, or clandeſtinely im- 


tion upon debenture; he ſhall, whether he claims any property 


Candles for which the duty hath been paid may be exported, 
and the duty drawn back. 8 An. c. 9. / 24, 25, 26. 
But no drawback ſhall be allowed, on the exportation of any 
foreign candles imported. 23 C. 2. c. 21. / 36. | 
And the officers of exciſe or cuttoms may ſeize any candles, 
with the package, that ſhall be found in any veſſel, cart, or other 
carriage, where they ſhall have good reaſon to believe, that the 


ported without payment of duty ; or that the ſame have been ex- 
p:ted and relanded after repayment of the duty: and if the party 
in whoſe poſſeſſion the ſame ſhall be found, ſhall not at the hearing 
of the information, make it appear that the duty hath been paid 
or ſecured, he ſhall forfeit 5 J. for every 100 16. weight, and alſo 
the candles and package ſhall be forfeited. /. 30. : | 
And if any foreign candles ſhall be unſhipped, with intention 
to be laid on land, before entry and payment of the duties, or 
ſhall be landed again after ſhipping for exportation upon deben- 
ture; the ſame, together with the package, veſſels, boats, horſes, 
and other carriages, uſed in landing or conveying the ſame, ſhall 
be forfeited, and may be ſeized by any officers of the cuſtoms or 
exciſe ; and the perſons. from whom the ſame ſhall be ſeized ſhall 
forfeit 5 J. for every hundred weight. / 31. 

And if any perſon ſhall knowingly harbour or conceal any can- 
des unlawfully imported, or relanded after ſhipping for exporta- 


therein or not, forfeit 50 J. for every hundred weight, together 
with the candles and package. J 32. a 

And where any ſuch candles ſhall be ſeized as forfeited, and no 
perſon ſhall claim the ſame in 20 days, if it is within the limits 
of the chief office of exciſe in London, the officer who made the 
ſeizure may cauſe notice ſigned by the ſolicitor of exciſe, to be 
afixed at the Royal Exchange, of the time of proceeding to trial 
and condemnation of the ſame by the commiſſioners of exciſe ; 
and if it is out of the ſaid limits, then publick notice ſhall be 
given by proclamation at the next market town on the market 
day next after the ſaid 20 days, of the day and place where the 
Juſtices will proceed to trial and condemnation thereof. And the 
judgment thereon, ſhall not be liable to any appeal, or to be re- 
moved by certicrari. , 33. _ 7 | 
23. All the ſaid fines, forfeitures, and penalties, may be re- Power of the 
covered and mitigated as by the laws of exciſe, or in the courts at Juſtices. 
W:flminficr ; and diftributed half to the king, and half to him 
that ſhall inform or ſue. - 8 An. c. 9. . 28. 11 C. c. 30. / 39. 
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Exciſe. (Coaches. ) 

26. And where candles ſhall be ſeized for nonpayment of du- 
ties, or non - entry, and it ſhall be diſputed whether ſuch payment 
or entry was made or not, the proof ſhall lie on the claimer, and 
not on the officer. 23 G. 2. c. 21. / 35. 

27. All candles, materials, and utenſils for making of candles, 
in cuſtody of any maker of candles, or perſon in truſt for him, 
ſhall be chargeable with all duties in arrear, and ſubject to all pe. 
nalties and forfeitures, in the ſame manner as if the debtor or of. 
fender were the lawful owner. 8 An. c. 9. J. 19. 


TIT. Coaches. 


1. For every coach, berlin, landau, chariot, calaſh, with four 
wheels, chaiſe marine, chaiſe with four wheels, and caravan, 
kept by any perſon for his own uſe, or to be let out to hire ; ſhall 
be paid 4/7. yearly : and for every calaſh, chaiſe, and chair with 
two wheels, kept by any perſon for his own uſe, or to be let out 
to hire; ſhall be paid 40 3. yearly. 20G. 2. c. 10. /. 1. 

But this ſhall not extend to /icenſed hackney coaches, within Lan- 
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don and Veſiminſter and the ſuburbs thereof, not employed in car- 


Tying perſons more than ten miles from the ſaid cities. J. 11. 

Nor to coaches kept for ſale : But no ſuch carriage ſhall, whilſt 

in poſſeſſion of the coachmaker or other perſon, be employed for 
his own uſe, or for the uſe of any other perſon (other than ſuch 
whoſe carriage ſhall be then and there mending), or be let out to 
hire; on pain of 20 JI. J. 12. 

Nor to any publick ſtage coach, which is conſtantly employed in 
carrying paſſengers for hire, on certain fixed days in every week, 
and not let to hire by way of by-jobb, for a day, or any longer 
time. / 7. ; 

Nor to any of? chaiſe kept for hire by the poſtmaſter general, 
or any deputy poſtmaſter : But ſuch poſt chaiſes ſhall in 30 days 
after letting out the ſame, be entred by the owners at the next 
office of exciſe ; and ſhall (beſides the king's arms) have ſuch mark 
of diſtinction fixed thereon, as ſhall be appointed by the commil- 
ſioners; on pain of 20 J. J 8, g. | 

And the commiſſioners ſhall cauſe a mark of diſtinction to be 
fixed on every ſuch carriage, that ſhall be let out to hire; and if 
any perſon ſhall let out to hire any ſuch carriage without ſuch 


figure fixed thereon, or ſhall take off the ſame when fixed; he 


ſhall forfeit 20/. / 10. | 
Moreover, no perſon ſhall be obliged to pay the ſaid yearly 
ſum of 4/7. for more than five ſuch carriages kept for his own uſe 
only; but if he keep the ſame for ſapplying any waiting jobb, by 
the day, week, month, quarter, or any other time, or to be let 
out to hire, he ſhall pay 4 J. for each, tho' exceeding the number 
of five; and every perſon who ſhall keep ſuch carriage with two 
| wheels, to be let out for hire, ſhall pay 40 5. yearly for each, tho 
exceeding the number of five. / 2. 8 3 
Fntry and pay- 2. Every perſon who ſhall keep ſuch coach or other carriage, 
ment of the du- ſhall in 20 days after he ſhall begin to keep the ſame, and within 
as 20 days vearly after the expiration of 12 kalendar months * 
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Exciſe. (Coaches. ) 1 
ne time of giving ſuch firſt notice, —give notice in writing, at 
the chief office of exciſe in Lonabz (if within the bills); and elſe- 
where, ſhall give notice at the next office of exciſe, —of his keep- 
ing the ſame, and the number, and whether with four or two 
wheels, and where he reſides ; and at the ſame time pay down the 
duties: on pain of 201. J 4, 5. 

But if the duties are paid, and entry made, before a 
brought, the party ſhall not be proſecuted, tho? it be not 1 
within the time limited. / 15 

And the ſaid entry and . mall be regiſtred by the proper 
officer, and a receipt given for the duty, of which receipt the of- 
fcer ſhall keep an indented duplicate. /. 6. 

z. Where a perſon ſhall die before the end of the year, the Perſon dying ber 
perſon claiming title to the coach, may uſe 1 as the deceaſed fore the end of 
might have done. / 16. * 

4. All the ſaid rates and duties, and all forfeitures and offences, Power of the 
ſhall be determined by the commiſſioners of exciſe (or of appeals, juſtices. 
in caſe of appeal), within the limits of the chief office in London; 
and elſewhere, by two juſtices near; who ſhall, on complaint upon 
oath, ſummon the party, and on his appearance or contempt, may 
examine the fact, and on proof thereof either by confeſſion, or 
cath of one witneſs, give judgment, and iflue warrants for levy- 
ing penalties by diſtreſs and ſale (if not redeemed in 14 days); 
which ſhall be employed (all neceſſary charges firſt deducted) half 
to the uſe of the king, and half to the informer : and for want of 
ſuffcient diſtreſs, they may impriſon the party till ſatisfaction is 
made. / 13, 14. 

[But as theſe duties chiefly affect the nobility and perſons of 
diſtinction, it had been better if the act had been more explicit 
with reſpe& to the puniſhment ; otherwiſe it may not be ſo ſafe 
for juſtices of the peace, upon ſuch vague and general words, ta 
impriſon a peer of the realm, or diſtrain the goods of a member 
of parliament during their ſeflion. But if the juſtices will pro- 
ceed, or ſhall be compelled by mardamus, or otherwiſe, ſo to do; 
they muſt remember withal, that by the 27 G. 2. c. 20. they 
may not order the diſtreſs to be detained more than eight ay nor 
leſs than four.) 

5. Perſons agprieved by the determination of the Juſtices, may Appeal. 
appeal to the next quarter ſeſſions. A. 


J. Co He, tea, and chocolate. 


1. For all coffee imported, ſhall be paid at the eue houſe, Duty on 4 
in the whole, the ſum of 3 4. a pound. 10G. c. 10. f 48, 49. 

And an inland 3 to be paid by the maker or ſeller, off 2 „ 
a pound. id. / 4, 6. 

Except coffee of the growth of the Britiſh plantations in Ame- 
11. ſhall: pay only 15. 64. a pound. 5 G. 2. c. ** 

2. No tea ſhall be imported, but from the Place of its growth; Duty on tea, 
* of N 11 C. c. 30. I. 9. 
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Exciſe. (Coffee, 6c.) 

And by the 18G. 2. c. 26. Over and above the cuſtoms on 
importation, there ſhall be paid on all tea, an inland duty of 1 ,. 
a pound, and 25 J. for every 100 J. of the groſs price at which it 
ſhall be fold at the Ea India company's ſales; which ſhall be paid 
in ready money by the proprietor to the collector, before it be 
taken out of the warehouſe. /. 2. | 

In order to which, the commiſſioners may appoint officers to 


attend at the Eaſ India company's ſales, and take an account of 


the names of the buyers and prices, and make report thereof to 
the commiſſioners 3 from whence the 25 J. per cent. ſhall be aſcer- 
tained ; and to prevent miſtakes, the ſaid officers may inipett the 
company's books. 18 G. 2. c. 26. 6. 

And every perſon declared the beſt bidder at ſuch ſale, ſhall 
within three days after, depoſit with the company or their clerk 
40 5. for every tub and cheſt of tea, on pain of fix times the value, 
and ſuch ſale ſhall be-void, and the ſame ſhall in 14 days after be 
put up again. / 7. 

4. No chocolate ready made, or cocoa paſte, ſhall be imported, 
on pain of forfeiting the ſame, and double value; and alſo the 
bags, caſks, and other package. 10 G. c. 10. % 2. 

For cocoa nuts imported, ſhall be paid at the cuſtom houſe in 
the whole, 105. a hundred weight. 10 G. c. 10. /. 47, 49. 

And if any perſon ſhall import any cocoa nut ſhells or huſks, 
without the nuts, the officers of the cuſtoms, exciſe, or inland 
duties, may ſeize them, with the bags, boxes, and packaye; and 
after condemation they ſhall be deftroyed or, otherwite diſpoſed of, 
as the reſpective commiſſioners, or three of them ſhall appoint; 
and they may reward ſuch officer in any ſam not exceeding 20. 
a hundred weight. 4G. 2. c. 14. J 12. 

For all chocolate made or ſold in Great Britain, ſhall be paid 
by the maker or ſeller, 1 3. 6 d. a pound. 10G. c. 10. J 6. 

4. The exciſe officers may go on board any ſhips, and ſearch 
as the officers of the cuſtoms may do, for coffee, tea, cocoa nuts, 
chocolate, and cocoa paſte, and ſeize all ſuch as thall be forfeited, 
or ſhall be unſhipt without entry and payment of duties, with the 
boxes, bags, and other package. 11 G. c. 30. / 1. | 

5. And where any veſſel coming from foreign parts, and having 
ſix pounds or more of tea on board, ſhall be found at anchor, or 
hovering. within two leagues of the ſhore, or be within the limin 
of any port, and not proceeding on her voyage, wind and wet- 
ther permitting ; all ſuch tea, with the cheſts and other package, 
or the value thereof, ſhall be forfeited (whether bulk ſhall have 


deen broken or not), and the ſame may be ſeized and ptofecuted, 


or the value thereof ſued for by the officers. 9 G. 2. c. 35. / 2% 
6. Coffee, tea, and cocoa nuts imported, on entry at the ci. 
ſtom houſe, and paying or ſecuring the duties, ſhall be put uni 
. warehouſe, to be provided at the charge of the importer, and to 
be approved of by the commiſſioners of the cuſtoms. 10 G. c. 1 
. N 

7. And if any perſon ſhall import any coffee, tea, or cocos 
nuts, without entry, and bringing the ſame into the warehouſe, 


the ſame ſhall be deemed clandeſtinely run, and may be * 


ties before mentioned. 


Extiſe. (Coffee, &c.) 
ty officer of the cuſtoms or inland duties ; and the offender ſhall 
forfeit the ſame with the package, and the horſes, carts, and car- 
rages. 10 G. c. 10. / 27. | figs 
8. And the owner of the ſaid goods, and the officer for the in- Owner and offi- 
land duties (who ſhall be appointed by. the commiſſioners of the cer to have each 
aid duties) ſhall have each a lock and key; and the owner may * lock and Keys 
in preſence of the ſaid officer, and of the warehouſe keeper (to be 
appointed by the commiſſioners of the cuſtoms) view, garble, and 
fort the ſaid goods, to make them merchantable, and receive them 
out in the manner hereafter mentioned, 10 G. c. 10. J 26, 

20, 30. | ; 

3, That is to ſay, As to coffee and tea in the firſt place; — If Taking out of 
they are intended to be taken out for home conſumption, the pro- _ th Nor ge. 
prietor, within the bills, ſhall make entry with the receiver or for home =—_ 
collector in London, of ſo much as he intends to take out of the ſumption, 
warehouſe, and pay down the duty ; and elſewhere ſhall make 

entry at the next office, and pay the duties to the collector; and 

on producing a certificate ſigned by ſuch collector or receiver 
(certifying that he has received the duty) to the warehouſe keeper, 

he ſhall deliver out ſo much as is mentioned in the certificate ; and 

ſhall deliver a permit to accompany ſuch coffee or tea ſo delivered 

out, which ſhall alſo be figned by an officer attending the ware- 

houſe, to prevent the ſeizing thereof. 10 G. c. 10. /. 26. 

10. And as to cocoa nuts, intended to be taken out of the Taking out of 
warehouſe, to be made into chocolate an entry thereof ſhail be the warehouſe 
made by the proprietor with the receiver or collector, as a charge ug. "pra = 
on him and alſo on the buyer; who ſhall certify ſuch entry to the colate, 
warehouſe keeper ; and on ſuch certificate, the quantity of cocoa 
nuts mentioned therein ſhall be delivered out with a permit ſigned 
by the officer at ſuch warehouſe, to be delivered to the officer 
where they are intended to be carried, that the ſame officer may 
take the ſame into ſtock. 10 G. c. 10. / 26. | 

11. And as to coffee, tea, and chocolate intended for exporta- Taking out of 
tion ;—it ſhall be delivered out of the warehouſe, on ſecurity r EY 
given that it ſhall be exported, and not relanded ; which ſecurity e 
ſhall be diſcharged, on a certificate under the common ſeal of the exportation. 
chief magiſtrate in any place beyond the ſeas, or under the hands 
and ſeals of two known Britiſe merchants there, that the ſame were 
there landed, or on proof by credible perſons that it was taken by 
enemies, or periſhed in the ſeas. 10 G. c. 10. J 26. 

But by the 18 G. 2. c. 26. No Drawback ſhall be allowed on 
tea exported. /. 5. Saving that it may be exported to /re/and, or 
the Britiſb plantations in America, without paying the inland du- 

265) 265245) © = 

12. And no ſeller or dealer ſhall receive out of the warehouſe, What quantity 
leſs than one hundred weight of each ſort at one time; except ſhall be taken 
where the importation and delivering in ſhall be in leſs quantities, 8 
or where the ſame ſhall be ſold in lots or parcels leſs than a hun- 
red weight. 10G. c. 10. f 34. Hell 

13. And the warehouſe keeper and officer appointed by the Warehouſe 
commiſſioners of the inland duties ſhall each of them keep a book, keeper and offi« 


wherein they ſhall enter an account of all coffee, tea, and cocoa 8 =_ 
T0. 1. | Aa nuts : 
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Who ſhall be 
deemed a dealer 
in coffee, tea, 
and chocolate. 


Licence for re- 
tailing. 


Houſes of ma- 
nufaQuring and 
ſale to be entred. 


Notice of bring- 
ing in. | 


Exciſe. (Coffee, &c.) 
nuts brought into and carried out of the warehouſe, and the day 


and time when, and how much was delivered for home conſum 
tion, and how much for exportation, and the names of thoſe for 


whom it was delivered out; and ſhall every ſix weeks, or oftner 


if required, tranſmit an account thereof in writing and on oath 
to the reſpective commiſſioners, with an account how much is re. 


maining in the warehouſe : Which ſaid commiſſioners ſhall in one 


month appoint a perſon to inſpe& the books and warehouſes, and 
examine the accounts ; and if it ſhall appear that any was other- 


wiſe delivered out, or before payment of the duties on ſuch coffee 


and tea as were ſold for home conſumption, or giving ſecurity for 


What was delivered for exportation, the warehouſe keeper and of. 


ficer reſpectively offending ſhall forfeit 100 J. and be diſabled to 
hold any publick office. 10 G. c. 10. / 29. 

14. Every perſon who ſhall keep a publick houſe, ſhop, cellar, 
or other warehouſe, for ſelling of brandy or other ſpirituous li- 


quors, and ſhall have in his cuſtody any coffee, tea, chocolate, or 
cocoa nuts above fix pounds weight, ſhall be deemed a dealer in 


the ſaid commodities. 11 C. c. 30. / 4. 


15. No perſon ſhall be permitted to ſell or retail any coffee, 


Chocolate, ſherbet, or tea, without licence firſt had by order of 


the general ſeſſions of the peace in the reſpective counties (certifi- 
cate being firſt ſhewed, that he hath given good ſecurity for pay- 
ment of the duties to the king); or from the chief magiſtrate of 
the place in whoſe juriſdiction he ſhall inhabit. And no licence 
ſhall be granted to any retailer, till ſuch ſecurity ſhall be given by 
recognizance or otherwiſe : For which licence, recognizance, and 
ſecurity, 12 4. ſhall be given, and no more, for the payment of 
the exciſe. And perſons ſelling without ſuch licence and ſecurity, 
ſhall forfeit 5 J. a month, 15 C. 2. c. 11. 15. 


16. Every druggiſt, grocer, chandler, coffee-houſe keeper, 
chocolate-houſe keeper, and other perſon ſelling or dealing in 
coffee, tea, and cocoa nuts, or making or ſelling chocolate, either 
by wholeſale or retail, ſhall before he take any the ſaid goods into 
his poſſeſſion make entry in writing of all ſtorehouſes, ſhops, 
rooms, and other places intended to be uſed by him, at the of. 
fice for the diviſion ; on pain of forfeiting 200 /. and the ſaid 


goods found therein, with the caniſters, bags, veſſels, and other 


package. 10G. c. 10. / 10. : 

And no entry of any ſhop, warehouſe, room, or utenſil for 
carrying on any trades aforeſaid, ſhall be deemed a legal entry, 
unleſs made in the name of the real owner of, and trader in ſuch 


| ſhop; and the perſon who acts as viſible owner of ſuch place, or 


principal manager in ſuch trade, ſhall be deemed the real owner 
and trader, and conſequently liable for any ſtock found there, 0 
for not making entries, or other offences. 18 G. 2. c. 26. J 8. 
And none of the ſaid goods ſhall be offered to ſale but in places 
entred, or in a warehouſe to be approved of by the commiſſioners: 
on pain of forfeiting the ſame and treble value, together with the 
canifters, bags, and other package. 10G. c. 10. /. 14. 


17. No coffee, tea, cocoa nuts, or chocolate ſhall be brought | 
into any ſuch ſhop or other place, without firſt giving notice — 


4 0 


bringing in of cocoa nuts, that they have been entred with the 


treble value, with the caniſters, bags, and other package. 10 G. 


| gaping, or otherwife, to take an account of the quantity and ſorts; 


| hall forfeit the ſame and treble value, with the caniſters, bags, 


| ſeizing any the {aid goods by virtue of this or any future act, or 
| Aſter ſeizure ſhall endeavour to reſcue the ſame, or break or da- 


Exciſe. (Coffee, &c.) 
cr to the officer of the diviſion, and leaving with him a certificate 
ſgned by the officer of the diviſion from whence they were brought, 


that the duties on ſuch coffee, tea, and chocolate have been paid, 
or that they have been condemned as forfeited ; and in caſe of 
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officers of the cuſtoms, or were condemned as forfeited ; and ex- 
prefling the quantity and quality, and where the duties were paid, 
or at what port the cuſtoms and duties were paid for the cocoa 
nuts, or were condemned ; on pain of forfeiting the ſame and 


t, 10.11. ; 

Ag where any of them ſhall be ſold in the ſaid entred Permit when 
places, above the weight of 6 /5. the officer ſhall, on requeſt of {old to the res 
the ſeller, give to the buyer a certificate ſigned by him, expreſſing co 
the quantity, and the names of the buyer and ſeller, and that the 
duties have been paid, or that the cocoa nuts have been entred 
with the officers of the cuſtoms, or that they have been condem- 
ned as forfeited ; which certificate ſhall be left with the officer of 
the diviſion to which the ſame is intended to be carried, to prevent 
the ſeizing thereof. 10 G. c. 10. J. 15. 5 

19. The officers ſhall be permitted at all times by day, to Officers to entey 
enter all warehouſes, ſnops, and other places, and by weighing, and ſurvey. 
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in the weighing whereof the owner ſhall be aſſiſting, and keep 
juſt weights and ſcales; on pain of 100/. 10G. c. 10. / 12. 
20. And if any officer ſhall have cauſe to ſuſpect, that any the Search for goody 
ſaid goods ſhall be concealed, if it is within the bills, then on oath concealed, 
made before two commiſſioners, or elſewhere, before one or more 
juſtices, ſetting forth the ground of his ſuſpicion, they may by 
warrant authorize ſuch officer by day or night, but if in the night 
then in preſence of a conſtable, to enter the place ſuſpected, and 
ſeize and carry away the ſame (if found) as forfeited, together 
with the bags, caniſters, and other package; and if any perſon 
ſhall obſtru& ſuch officer, he ſhall forfeit 1007. 10G. c. 10. / 13. 
And if any ſeller or dealer ſhall conceal any the ſaid goods, he 


— ., 
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and other package; and if any perſon ſhall obſtruct the officer in 
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mage the veſſels or package; he ſhall forfeit 50 J. /. 39, 40. 
And by the 11 C. c. 30. Two commiſſioners or any juſtice of 
peace, on complaint by an officer on oath, that he ſuſpects any 
dealer not to have made true entries, ſetting forth in ſuch oath 
the cauſes of his ſuſpicion, may ſummon ſuch ſuſpected perſon to 
appear with his books, and examine him on oath touching the 
truth of his entry; and if he ſhall refuſe or neglect to appear, or 
to make ſuch oath, he ſhall forfeit 20 J. , 12. | 
21. No perſon ſhall mix with coffee, to increaſe the weight, True manufac- 
any batter, greaſe, water, or other materials; on pain of 100 J. ur o coftee. 
and if any dealer ſhall knowingly buy or ſell any ſo mixed, h 
fall forfeit 10. 11 E. e. 10:79. | 
Aa 2 | And 


356 Exciſe. (Coffee, &c.) 
And the commiſſioners may appoint houſes and proper materiny 
for roaſting of coffee berries, and officers to attend them, and one 
perſon at each houſe well {killed in roaſting of coffee ; to which 
all perſons may refort to have their coffee berries roaſted, bringing 
a certificate from an officer that the duties have been paid, or that 
it hath been condemned as forfeited ; for the roaſting of which 
coffee ſhall be paid 8 5. a hundred weight. 10G. c. 10. / zi. 
But the ſellers and dealers may if they think proper, ſend their 
own roaſters ; who ſhall be permitted to roaſt the ſame, paying z, 
a hundred weight. 10G. c. 10. /. 32. | 
And during the continuance of ſuch roaſting houſes, no coffee 
berries ſhall be roaſted, burned, or dried, but in one ſuch houſe; 
on pain of forfeiting the ſame, and 5 s. a pound. 10 G. c. 10. / zz. 
And if any officer or roaſter ſhall neglect or refuſe to attend 
ſuch houſe, he ſhall forfeit 10 J. for the firſt offence, and 20 l. for 
the ſecond, and be incapable to hold any office in the revenue, 
| | ! 20E. c.10. / 34. DOS | | i 
True manufac= 22. No dealer in tea, or manufacturer, or dyer thereof, ſhall 
turing of tea. adulterate it, or alter, or manufacture it with any drug, or mix it 
with any leaf or other ingredient ; on pain of forfeiting the ſame, 
and 100 J. 11G. c. 30. J 5. | | 
And by the 4 G. 2. c. 14. If any dealer in tea ſhall dye, or 
manufacture, any ſloe leaves, liquorice leaves, or the leaves of tea 
that have been uſed, or any other leaves in imitation of tea, or 
hall mix or colour ſuch leaves of tea, with terra japonica, ſugar, 
moloſſes, clay, logwood, or any other ingredients; or ſhall offer 
to ſale, or have in his cuſtody any ſuch leaves in imitation of tea, 
or any ſuch ſtained leaves of tea mixed with any ingredients; he 
ſhall forfeit for every pound weight thereof 10 J. /.11. 
True manufac- 23. The maker of chocolate, if within the bills, ſhall weekly, 
turing and and elſewhere every fix Weeks, make entry in writing at the next 
N of cho- office, of all chocolate made by him within that time, ſetting forth 
8885 the weight thereof, on pain of 50 1. Which entry ſhall be upon 
oath of the maker or his chief workman, according to the belt of 
his knowledge and belief, to be adminiſtred within the bills by 
ſuch officers as the commiſſioners ſhall appoint, and elſewhere by 
the collectors and ſuperviſors. But no perſon ſhall be obliged to 
go further to make entry, than the next market town, 10 6. 


u. 


weeks after entry, clear off the duties, on pain of 50 /. beſides 
the duty; and he ſhall after default in payment, ſell or deliver 
none out till the duty is paid, on pain of treble value. 10 6. 
c. 10. . 18. | 125 

And he ſhall at the time of entry produce the ſame ſo made, 
tied with thread in papers of one pound each; which ſhall be 
marked or ſtamped by the officers. 10 G. c. 10. J 19. 

And if any perſon ſhall counterfeit the ſaid ſtamp, or-ſhall 
knowingly ſell any chocolate with a counterfeit ſtamp ; or ſhall, 
on chocolate, for which no entry hath been made, nor the duties 


And he ſhall in one week within the bills, and elſewhere in fix 


paid, fix any paper with the ſtamp on; he ſhall forfeit 500 /. 1 


7 4 | =>, ; 
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be committed to the next county gaol for twelve months. 10 C. 
64014, 22. 1 3643. 
And if any ſtamped chocolate ſhall be damaged, the owner 
may in preſence of an officer open it, and deliver the ſtamps to - 
the officer, and work it over again with freſh cocoa nuts, and have 
it reſtamped, paying duty for what is added. 11 G. c. 39. J 14. 
But on reworking chocolate, proof ſhall be made (before the 
commiſſioners within the bills, and before two juſtices elſewhere) 
that the duties for the cocoa nuts whereof it was made, and for 
thoue alſo which are added, have been paid, and the chocolate 
entred. 11 C. c. 30. J. 15. | : 
24. If any perſon ſhall be minded to make chocolate for his Chocolate made 
own family, and not for ſale, and ſhall give notice thereof under for private fa- 
his hand to the officer of the diviſion, three days before he begin milies. 
to make, in which notice ſhall be ſpecified the quantity of cocoa 
nuts deſigned to be made into chocolate, the name of the perſon 
to be employed in the making, and the place where ; in ſuch caſe 
the officer ſhall give a permiſſion under his hand for making the 
{ame, and the place ſhall not be liable in reſpect thereof to be ſur- 
reyed. 10G. c. 10. . 23, | 
And the perſon for whom it is made, ſhall in three days after 
finiſhing, make entry on oath with the officer, of the whole quan- 
tity then made by virtue of ſuch permit, and bring the ſame wrapt 
up as before, to have it ſtamped, and ſhall pay the duty; and in 
default thereof, ſhall forfeit the ſaine, and treble value. /. 24. 
And no perſon ſhall be permitted to make into chocolate for his 


own private uſe, leſs than half a hundred weight of cocoa nuts at 
a time. / 25. 
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ckly, 25. And if any perſon ſhall offer any tea to ſale, not having a Penalty-of 58. 
bare permit; or if any pedlar or other trading perſon, going from tailing the ſame 
forth town to town, or other mens houſes, and trading either on foot, without a per- 
upon or with any horſe or other cattle, or otherwiſe, ſhall offer any ſuch 5 or pedlars 
el of tea to ſale, altho he have a permit; the perſon to whom it is of- n ene. 

s by fered to fale, may ſeize and detain the ſame, and carry it to the 

e by next warehouſe belonging to the cuſtoms or exciſe, and bring the 

s perſon before a juſtice of the peace to be by him committed to 

0 priſon, and proſecuted for the penalties incurred for ſuch offence; 

and ſuch tea may be proſecuted in the name of the perſon who 

1 ſtopped or ſeized the ſame, in like manner as if it had been ſeized 

ide: dy an officer. 9 G. 2. c.35./. 20. 

{a And none of the ſaid goods above ſix pounds weight, ſhall be 

Re removed or carried from one part of the kingdom to another, 

without a permit figned by an officer, ſignifying the names and 

ade, places of abode of the buyer and ſeller, and the quantity and ſpe- 

ll be cies of the goods, and that the duty hath been paid, or the cocoa 

| nuts entred as aforeſaid, or that they have been condemned as for- 

ſhall feited ; on pain of forfeiting the ſame, together with the caniſters, 
ſhall, bags, or other package: Which permit ſhall be left with the of- 
Juties cer of the diviſion to which the fame ſhall be carried, to prevent 
and the ſeizure thereof; in which permit ſhall be expreſſed the time 

be for which it ſhall continue in force. 10 G. c. 10. J. 16. 
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And if any perſon ſhall take out a permit for removing coffee: 
tea, or cocoa nuts, and ſhall not ſend away the goods within the 
time limited, nor return the permit, he ſhall forfeit treble Value ; 
and if there ſhall not appear a ſufficient decreaſe made in the ſtock 
to anſwer the quantity in the permit, the officer may ſeize ſo much 


of the ſaid ſtock as forfeited, as will anſwer the ſaid quantity in 


the permit : But no perſon ſhall receive a permit, without the gi. 
rection in writing of the perſon (or his ſervant) from whoſe ſtock 
the goods are to be removed; on pain of 50/. and in default of 
payment, he ſhall be impriſoned three months. 11 G. c. 30. J 11, 

26. All ſellers and dealers in any the faid goods, and all makers 
of chocolate, and coffee or chocolate Houſe keepers, who ſhall 
conſume the ſame in ſmall quantities under fix pounds, ſhall keep 
an account of all coffee, tea, chocolate, and cocoa nuts which 
they ſhall conſume in each day ; and every night enter in a book 
an account of the groſs quantities retailed by them under fix 
pounds; and ſhall keep another book, wherein they ſhall enter 
each parcel above ſix pounds, which they ſhall ſell in each day, 
which ſhall not be removed without a permit from the officer, ex- 
preſſing the quantity and quality, and the name of the ſeller and 
buyer, and where it is to be carried, and that the duties were 
Paid, or the cocoa nuts entred, or that they were condemned as 
forfeited ; which books ſhall be prepared by the commiſſioners, 
and by them delivered on demand to ſuch ſellers and dealers: and 
when the books ſhall be filled up, they ſhall be returned to the of. 
ficer upon oatPof the truth of the entries; and the ſaid books ſhall 
from time to time lie open, and be peruſed by the officer: And if 
ſuch ſeller or dealer ſhall omit his duty in regard to the ſaid books, 
he ſhall forfeit 100/. 10G. c. 10. / 35. | 

But by the 12G. c. 28. No dealer in cocoa nuts ſhall diſpoſe of 
leſs than 28 pounds at a time, and then ſhall enter in writing the 
name and place of abode of the perſon to whom ſold, and on de- 
mand ſhall produce ſuch account to the officer; on pain of 20/. 
for each pound of cocoa nuts otherwiſe diſpoſed of, and of 200. 
for default about the entry. /. 29. | 1 

27. All the ſaid penalties and forfeitures ſhall be recovered and 


mitigated as by the laws of exciſe or in the courts at Y:/fminſter; 


and be employed half to the uſe of the king, and half to the in- 
former. 10G. c. 10. / 41. 11G. c. 30. / 39. 4G. 2. c. 14. 


ig p ̃ 24G, 2: c. 40, 7. 33. [2 


And by the 12 G. c. 28. the penalties on the ſaid at ſhall be 


recovered as by the laws of the cuſtoms or exciſe reſpeCtively. 


33 | | 
28. And on diſputes whether the duties have been paid, the 


proof ſhall lie on the claimer, and not on the officer. 10 G. c. 10. 


. 


29. The commiſſioners ſhall cauſe all tea and coffee ſeized in 
London, and condemned, to be fold there; and if ſeized elſe- 
where, they ſhall cauſe it after condemnation to be brought and 
ſold in London. 12 G. c. 28. /. 1. Or, after having been firlt va- 


lued by ſworn valuers, they may be fold where the commiſſioners 


ſhall think proper, /. 16. = 


Exciſe. (Claſs.) - $59 
But if they think fit, they may cauſe ſuch tea as cannot be ſold 
for g. a pound, to be burnt or otherwiſe deſtroyed ; and the per- 
{on making ſeizure, to be rewarded as they ſhall think proper, not 
exceeding 1 5. 64. for each pound of ſuch tea. /. 3. x L 
30. But no officer of the cuſtoms, or other perſon, ſhall be in. Reward. 
titled to any reward for any ſeizure of the ſaid goods, unleſs he 
ive notice of the ſeizure to the next officer of exciſe, or ſuper- 
viſor, in 48 hours; who ſhall, on ſuch notice, take an account of 
the ſpecies and quantity ; nor ſhall ſuch goods be removed without 
2 permit from ſuch officer of exciſe, on pain of reſeizure. 12 C. f 
28. / 6. ; ; EW . | of 
; 31. 1 ſtock and utenſils found in the ſhops or other places Utenſils liable, 
aforeſaid, ſhall be liable to the duties and forfeitures. 18 G. 2. 
6. 20. J. 8. 


J. Glaſs. 


1. By the 19G. 2. c. 12. Certain additional duties are laid up- Duty on impor« 

on glaſs imported, over and above what it ſhall pay by the 2 V. tation. 

9. 2. c. 4. and by the book of rates of the 12 C. 2. which ſhall 

be under the management of the commiſſioners of the cuſtoms. 

TAY BD 

, 2. Moreover, there ſhall be paid a duty of 9s. 4 4. a hundred Inland duty, 
weight, upon all materials, metal, or other preparation for ma- _ 
king of crown, plate, and flint glaſs, and all white glaſs; and of 
21. 44. a hundred weight, upon all materials for making common 
bottles, and all other green glaſs: To be paid by the maker; and 
to be under the management of the commiſſioners of exciſe. 
J. 4, 5, 6, 9. | | | 

- 10 13 whereunto, every maker of glaſs ſhall firſt make Place of making 
entry in writing at the next exciſe office, of his name, and of alle be entred. 
his farnaces, pots, pot chambers, warehouſes, rooms, and other 
places for making or keeping of glaſs, or of materials for ma- 
king it; and if he ſhall uſe the ſame, without firſt giving notice 
to the proper officer, he ſhall forfeit 50 J. J 10. 

4. And he ſhall, before he begin to fill any pot, give 12 hours Notice of begin- 
notice in writing to the officer, of the time and hour when he ning to work, 
intends to begin, with an account of the weight of the materials, 
and the ſpecies of glaſs to be made; on pain of 5o/. , 11. 

And if the filling be not begun purſuant to ſuch notice, the ſaid 
notice ſhall be void. /. 12. - : 

5. The officers ſhall be permitted at all times, by day or night, Officer to enter 
to enter into the workhouſe, warehouſe, or other place for ma- and furvey, 
king of glaſs; and to weigh and take account of the quantity of 
materials; and ſhall make report thereof to the commiſſioners or 
whom they ſhall appoint, leaving a copy (if demanded) under his 
hand, for the glaſs maker; and if he ſhall not leave ſuch copy on 
demand, he ſhall forfeit 40 5. / 13. | | 

And if any perſon ſhall obſtruct any officer in the execution of i 
his duty on this act, he ſhall forfeit 50 J. J 16. 5 

0. And the maker ſhall keep ſcales and weights at the place Maker to keep 
where the glaſs is made, and aſſiſt the officer in weighing 3. on ſcales and 
pain of 50 . 2 14. | weights. 

| Aa 4 7. Every 
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Exciſe. (Hops.) 
7. Every maker within the bills ſhall monthly, and elſewhere 


once in ſix weeks, make entry in writing at the next exciſe office, 
of the quantities of the materials uſed in each making, on pain 


of 20/. which entries ſhall be made on oath before the commiſ. 
ſioners within the bills, and elſewhere before the collector or ſu- 


perviſor. / 17. 
But no maker ſhall be obliged to go further than the market 


town where it is made, or the next market town, for the making 


ſuch entries. / 18. 

8. The maker, within the bills, ſhall in four weeks, and elſe. 
where in ſix weeks after entry, pay off the duties; on pain of dou. 
ble duty. / 19. 

9. If any pot filled with materials ſhall crack or break, where. 
by any part thereof ſhall become unfit for ſervice, on proof there. 
of to the comm ſſioner where ſuch glaſs houſe ſhall be ſituated, 
they ſhall make an allowance for the ſame. /. 15. 

10 Any perſon who hath paid the duty, may export the glaſs; 
and have the duty drawn back; and if it ſhall be relanded, it ſhall 
be forfeited, or the value thereof, over and above the penalty of 
the bond given on exportation. /. 20, 21, 22. 

And no glaſs ſhall be imported into /re/ard, other than the ma. 
nufacture of Great Britain; on pain of forfeiting the ſame, and 
the ſhip, and. 105. a pound. / 23. : 

The like penalty for exporting glaſs out of Ireland. f. 24. 

11. The penaltics to be recovered or mitigated as by the laws 
of exciſe, or in the courts at VMeſiminſter; and to be employed, 
half to the uſe of the king, and half to him that ſhall ſue. / 39. 


VI. Hops. 


1. By the 9 An. c. 12. an additional duty of 3 d. a pound is 


laid on hops imported, over and above all other duties; which 
ſhall be under the management of the officers of the cuſtoms, 


Se 1, 2, 3, 4. | 


And if any foreign hops ſhall be landed before entry and duty 
paid, or without warrant for landing ; the ſame ſhall be forfeited, 
and burnt in ten days after condemnation, and the ſhip alſo ſhall 
be forfeited, and the perſon concerned in importing, or aiding in 
putting them on ſhore, ſhall forfeit 5/. a hundred weight. 7 C. 2. 
c. 19. / 1. | 


2. And by the ſaid act of the ꝙ An. c. 12. there ſhall be paid 


a duty of 1 4. for every pound of hops grown in Great Britain, 
cured and made fit for uſe; the ſame to be paid by the owner, 
within fix months after they ſhall be cured and put into bags; 
which duty ſhall be under the management of the commiſſioners 
and officers of exciſe. / 1, 5. 

3. In order whereunto, every perſon who ſhall plant or have 
growing any hops, for ſale or not for ſale, ſhall yearly on or be- 
fore Aug. 1. give or ſend notice in writing under his hand, at the 
next office of exciſe, or to the officer of the diſtri, of all the 
hop grounds in his poſſeſſion, and of the name of the pariſh, 

| | : towuſhip, 
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townſhip, or place, and the name of the owner or occupier > on 

in of 40 5. an acre. 9g An. c. 12. /. 6. | 
© But ſuch perfon ſhall not be obliged, for giving notice, to go 
further than the next market town. J. 7. 

And the officer who ſhall receive the notice, ſhall in five days 
enter the ſe me in a book to be kept at the office for that purpoſe ; 
on pain of 405. N | : 

4. Alſo no perſon ſhall uſe any ouſt, ſtorehouſe, or other place, Places of euring 
or any kiln for curing or keeping of hops, unleſs notice thereof _ — = 
ſhi]! have been given, on pain of 50 J. ꝙ An. c. 12. / 8. | 

And all hops thall in fix weeks after gathering, be brought to be 
cured and bagged at ſuch ouſts or places notified, and no other; 
on pain of 5 5. a pound. / 9. : oo 

5. The officer ſhall at all times, by day or night, and if in Officer to enter 
the night in the preſence of a conſtable, be permitted on his re- and ſurvey. 
queſt to enter into the ouſt, ſtorehouſe, or other place, uſed by 
any perſon for growing, curing, or keeping of hops; and if the 
planter or owner ſhall obſtruct him, he ſhall forfeit 20 1. 9 An. 

N. i 

6. The ani of hops, before they reſpectively begin to bag Notice of bag- 
or weigh their hops, ſhall ſend notices in writing under their hands Bing and weighs 
to the next exciſe office or officer, of the day and hour when they 8 
intend to begin either to bag or to weigh ; which notice, as to 
ſuch as ſhall be bagged or weighed the firſt week, ſhall be given 
in 24 hours before; and as to every other bagging or weighing, 

43 hours; on pain of 5o/. 6G. c. 21. J 25. 

7. And the exciſe officer ſhall attend at the bagging of every Officer to attend 
parcel of hops, and at the weighing thereof, and ſhall cauſe the at the bagging 
weight (the tare of the bag being abated) to be marked on every and weighings 
bag; and ſhall cauſe an entry of the ſaid weight to be made in his 
book; and ſhall make return thereof in writing to the commiſ- 
ſioners or whom they ſhall appoint, leaving a true copy (if de- 
manded) of ſuch return under his hand with the planter or owner ; 
and if he ſhall neglect or refuſe to leave ſuch copy (after demand 
in writing, 12 G. c. 28. J. 30.) he ſhall forfeit 5/. 9 An. c. 12. 

J. 11. 

And the allowance ſhall be made after the rate of ten pounds 
7 centum, upon the weight of every bag, for the tare thereof. 

13. | 

8. The owners ſhall keep at their ouſts, ſtorehouſes, and places Owner to keep 
of keeping their hops, weights and ſcales ; and permit the officer ſcales and 
to uſe them; and ſhall not ſuffer any falſe weights to be uſed ; on Weishts. 
pan of 20%, 6G. c. 21. 16% Te 
9. The owners may, if they think fit, put the hops into caſks Hops may be put 
inſtead of bags; giving the like notice, and being ſubject to the into caſks inſtead 
on regulations, for caſking as for bagging. 6 G. c. 21, % 9% 

27, 28. | | | 
And the officer ſhall cauſe the caſk to be weighed, and the 


weight to be marked on the caſk, and alſo the weight of the hops 
therein. / 28. 


10. No perſon ſhall take any hops of foreign growth out of Deceit in bog- 


the bags in which they are imported, and rebag the ſame in Bri- sing. 
| tifh 
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85 tiſb bagging, in order to ſell or export them as Britiſb hops; on 
pain of 10/7. a hundred weight: And if any perſon ſhall endez. 
vour to defraud the king of the duty, by uſing twice or oftner the 
ſame bag, with the officer's mark thereupon ; he ſhall forfeit 400. 
9 Anu. c. 12. / 23. | a | 
Removal before 11, No planter or owner ſhall (on pain of 50/7.) remove from 
bagging. his ouſt, ſtorehouſe, or other place, any hops, until they have 

been cured, bagged, and weighed, and the duties aſcertained ; un- 
leſs where the officer, after notice, ſhall not attend the bagging 
and weighing. 9 An. c. 12. J. 16. 


Concealing. 12. If any planter or owner ſhall conceal any hops, to avoid 
the duties; he ſhall forfeit 20 7. and the hops concealed, 9 4. 
17. | | 

Privately con- 13. And if any gatherer of hops, or other perſon, ſhall pri. 

veying. vately convey any hops from the place of growing, or where they 


ſhall be put in order to be cured, bagged, and weighed, with in- 
tent to defraud the king and the owner; he ſhall forfeit ; 5, a 
pound. 9 An. c. 12. / 18. : 


Payment of the 14. The planter or owner ſhall in ſix months after the hops 


duties. ſhall be cured, bagged, or weighed, pay off the duties; on pain 
of double duty. 9 An. c. 12. . 14. - 

Adulterating 15. It any perſon ſhall mix with hops any drug or ingredient 

hops. to alter the colour or ſcent ; he ſhall forfeit 5 J. a hundred weight, 

| . | 

Ting other 16. No common brewer, innkeeper, or victualler ſhall uſe any 


things inſtead of broom, wormwood, or any other bitter ingredient, to ſerve in- 

ca ſtead of hops; on pain of 20 J. (Except the infuſing of broom 

| or wormwood into beer or ale by the retailer, after it is brewed 

and tunned, to make it broom or wormwood ale or beer.) 9 4: 

| $18» £ @4- | | 

Exportation. 17. Hops which have paid the duty, may be exported to Ve- 
land. 9 An. c. 12. / 21. 


But there ſhall be no drawback of the duties. 6G. c. 11, m_ 
40. 1 
And no foreign hops, other than of Britiſb growth, ſhall be | D 
landed in Ireland. 7 G. 2. c. 19. / 2. B 
Penalties how | 18. The penalties aforeſaid ſhall be recovered and mitigated as den 
to be recovered. by the laws of exciſe, and diſtributed half to the king, and half ay 
to him that ſhall ſue. 9 An. c.12. /. 26. , 24G. 2. c. 40. % 33. Þ 
Hops liable to 19. And all hops in the cuſtody of any planter or owner, of * 
diſtreſs for the perſon in truſt for him, ſhall be liable to the duties in arrear, and py 
d the penalties; in the ſame manner as if the debtor or offender 
nalties. B 
were the lawful owner. 9 An. c. 12. /. 19. 8 
Cutting hop 20. If any perſon ſhall unlawfully and maliciouſly cut ary ho _ 
binds. binds growing on poles, in any plantation of hops; he {hall be 6 
guilty of felony without benefit of clergy. 6 G. 2. . 37 60 
J. 5, 6. | 3 
Which offence is treated of more at large in the title Black 8 
| 


VII. Leather, 
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VII. Leather. 


1. By the 4 WF. c. 5. and 9 An. c. 11. and 10 An. c. 26. Duty on leather 

certain additional duties are laid on all hides, ſkins, vellum, and imported. 
hment imported, over and above what they are charged in 

the book of rates: which ſhall be under the management of th 

commiſſioners of the cuſtoms. | 

And after the duty ſhall be paid on importation, the officers of 
the caſtoms ſhall cauſe every hide or ſkin to be marked, to denote' 
the payment of the duty. ꝙ An. c. 11. / 6. 

2. And by the ſaid acts of 9 An. c. 11. and 10 An. c. 26. Duty on leather 
certain duties are impoſed on hides and ſkins, tanned, tawed, or grefſed in Great 
reed in Great Britain; and on vellum ard parchment made in tan. | 
Creot Britain gz as follows: 

On ail tanned hides 1 d. & a pound. 

Calf, kips, hogs, and dog ſkins tanned 1 d. 4 a pound. 

Goat ſkins tanned with ſhomack, or otherwiſe, to reſemble Spa- 
nie leather, 44. a pound. 12 

Sheep ſkins tanned for roans after the nature of Spaniſb leather, 
2d. a pound. : 

Sheep ſkins and lamb ſkins tanned for glovers and bazils 14, 1 
a pound, | 

— ſkins not before charged 30 J. in the hundred, accord- 
ing to the real value. 

All the above to be paid by the tanner. 


Horſe hides dreſſed in allom and ſalt or meal, or otherwiſe 
tawed, 1 5. 6 d. a hide. | 
Hides of ſteers, cows, and all other (except horſe hides (dreſ- 
ſed in allom and ſalt, or meal, or otherwiſe tawed, 3 5. a hide. 
Calves ſkins and kips dreſſed in allom and ſalt or meal, or other- 
wiſe tawed, 1 d. 1 a pound. | | 
dlinks ſo dreſſed or tawed, with the hair on, 35. a dozen. 
Slinks ſo dreſſed or tawed, without hair, 1 s. a dozen. 
Dog ſkins ſo dreſſed or tawed, 1 s. a dozen. 
Buck and doe ſkins (except what paid the duty on importation) 


Creſled. in allom and ſalt or meal, or otherwiſe tawed, 6 d. a 


pound, | | 

Kid ſkins ſo drefſed or tawed (except what paid the duty on im- 
portation) 13. a dozen. | 6D 

Goat ſkins ſo drefled or tawed, 2 3. a dozen. 

Beaver ſkins ſo tawed, 25. a dozen. 

Sheep ſkins and lamb ſkins ſo dreſſed or tawed, 1 d. 1 a pound, 
and no more, altho they may have been dipped or ſteeped in the 
tanner's wooze made of bark or ſhomack before ſuch dreſſing 
3G, c. 4. / 13. | 

Ny other tawed ſkins not before charged, 30 J. for every 100 J. 
value. 


To be paid by the tawers or makers. 
For hides and ſkins dreſſed in oil, 6 4. a pound. 


Deer, goat, and beavers ſcins, drefled in oil, 6 d. a pound. 
| Calves 
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Calves ſkins dreſſed in oil, 8 d. a pound. 
Sheep and lamb ſkins dreſſed in oil, 3 d. a pound. 
All fkins dreſſed in oil, not before charged, 15 J. in the hun- 
dred, according to the real value. | TY 
To be paid by the oil leather dreſſers. 


For all vellum made in Great Britain, 3 5. a dozen. 
Parchment made in Great Britain, 1 5. 6d. a dozen. 


But ſuch ſmall pieces as have been commonly called pates and 
tails, and are tanned after they are cut off from the hides, ſhall 
not be charged with the duty by weight, but with the duty 44 
valorem; and the ſame need not to be marked as is hereafter di. 

| rected. 9 A. c. 11. J 46. | 
What it meant 3. By tanned hides or fxins, or pieces thereof, are meant only 
by hides tanned, ſuch as are tanned in wooze made of the bark of trees or ſho- 
zreſſed in oil, mack; and by hides and ſkins dreſſed in eil, are meant ſuch as are 


1 made into leather in oil, or with any materials whereof the chiefeſt 
ingredient ſhall be oil; and by raved hides or ſcins, are meant 
ſuch as are dreſſed or made into leather in allom and ſalt, or meal, 
or other ingredients properly uſed by the tawers of white leather. 
ESE 7.3. | | | 

Who ſhall be 4. Collar makers, glovers, bridle cutters, and others who dre; 

deemed tawers or {kins or hides, or pieces thereof, in oil, allom and ſalt, or meal, 

dreſſers. or other ingredients, and who cut and make the ſame into wares, 


ſhall be accounted tawers or dreſſers. 9 An. c. 11. /. 28. 
Duty ad valorem 5- The value of the ſaid hides and ſkins which are to pay ad 
how to be aſcer- valorem, ſhall be as they are worth to be ſold at the next market, 
tained, without reſpect to the duty; and the collector ſhall receive the du- 
ties, on the oath of ſuch tanner, tawer, or dreſſer. g An. c. II. 
14. | 8 5 
No leather to be 4 6. Any hide or ſkin which hath once paid the duty, ſhall not be 
twice charged. charged under any other denomination. 9g Az. c. 11. / z. 
Officers for theſe 7- The commiſſioners of the treaſury ſhall appoint commiſſioners 
| Cuties, of thefe duties; who ſhall have the ſame power as the commil- 
ſioners of the exciſe. 9 Ar. c. 11. / 13, 38. 8 
Places of work - 8. Tanners, tawers, curriers, or dreſſers of hides or ſkins, and 
ing to be entred. makers of vellum or parchment, ſhall give notice in writing to 
the officer, of their names and places of abode, and of their tan- 
houſes, yards, workhouſes, mills, or other places, where they 


intend to tan, taw, or dreſs hides or ſkins, or make vellum or 
parchment, before they uſe the ſame ; on pain of 50 J. 9 4. 


s. 

And if any perſon ſhall not make ſuch entry, or ſhall uſe any 
private tan yard, workhouſe, pit, fat, mill, or place, he ſhall 
forfeit 20 J. and the goods found in ſich private tan yard or place 


not entred, or the value thereof, ſhall alſo be forfeited. 9 4n. 


17. | | 
Officers to enter 9. The officers at all ſeaſonable times, in the day time, may 
and ſurvey, enter into any tan yard, workhouſe, warehouſe, mill, or other 


place; and if the owner or occupier ſhall refuſe him entrance, be 
ſhall forfeit 10/7. 9 Au. c. 11. / 17. 


: | | | 10. The 
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10. The ſaid tanners and others ſhall give notice to the officer, Notice of remo- 


of their places for drying and keeping of hides or ſkins, vellum ving ro the place 


or parchment ; and they ſhall give two days notice in writing W yg 
the officer, before they take the ſaid goods out of the mill, 1 
wooze, liquor, oil, or other materials, in order to be dried; and 
they ſhall permit the officers to take an account ; and ſhall in two 
days after the taking out of the wooze, mill, liquor, or other 
materials, and before the carrying away of the ſaid goods from 
the place of drying, make entry with the officer of the number 
and quality, and verify the ſame on oath, to be adminiſtred by 
any juſtice of the peace, or collector or ſuperviſor; and they 
ſhall not remove any of the ſaid goods, from the place of drying, 
until the duty be firſt charged, entred, and marked. 9 Az. c. 11, 


J. 16 | 


And if any perſon ſhall not ſend ſuch notice of taking the goods 
out of the wooze or other materials, or not make due entries, or 
remove any the ſaid goods contrary to this act; he ſhall forfeit 
20/. and alſo ſuch goods unlawfully removed, or the value there- 
of ſhall be forfeited. /. 17. | | | 
11. And if any tanner or other ſuch perſon ſhall conceal any Concealing te 
hide or ſkin, vellum or parchment, or any part thereof; he ſhall avoid the duty. 
forfeit 20 J. and alſo the goods concealed, or the value thereof. 
9 An. c. 11. J 17. 5 | 
12. Tanners, and other the ſaid perſons, ſhall keep ſcales and Tanners to keen 
weights ; and ſworn officers ſhall be appointed, for the weighing ſcales and 
and other matters to be performed at every ſuch yard or dreſſing weights. 
place. 9 An. c. 11. J. 18. 
And if he ſhall not keep juſt ſcales and weights, or ſhall not 
permit his hides or ſkins to be weighed, or negle& or refuſe to 
bring the ſcales, or to aſſiſt at the weighing ; he ſhall forfeit 50 J. 
 & | 5 
13. Tanners, and other the ſaid perſons, ſhall before any the Duty to be aſcer- 
ſaid goods be removed from the place of dreſſing, drying. or tained before re- 
keeping, give two days notice in writing to the officer (for giving i. 
of which notice he ſhall not be obliged to go further than the next 
market town) ; and ſhall permit the officer to weigh the goods 
chargeable by weight, and bring the ſcales, and aſſiſt in weighing ; 
and ſhall permit the officer to take an account of the number and 
quality of the goods to be charged by tale; and ſhall aſcertain 
the value of ſuch goods as are to be charged ad valorem, by his 
cath to be taken before the ſaid officer, or a juſtice of the peace. 
9.4 c.11; £290: © e | 
14. And after the duties are aſcertained by weight, tale, or Charge by the 
value reſpectively, the officer ſhall enter the ſame in a book, and officer. 
make return thereof to the commiſſioners or whom they ſhall ap- 
point, leaving a true copy thereof under his hand, with ſuch tan- 
ner or other perſon. 9g An. c. 11. . 20. 
15. Immediately after the duty ſhall be aſcertained, and entry Leather to be 
thereof made, the officer ſhall cauſe every hide or ſkin, and every marked, 
piece of a hide or ſkin, and all vellum and parchment, to be 


marked. 9 Ax. c. 11. / 21. 
| 16. And 
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Exciſe. (Leather.) | 

16. And if ſuch tanner or other perſon ſhall deſire the mark 9 
be made, on any particular part of the hide or ſkin; the office; 
ſhall mark it accordingly. 9 An. c.11. J 22. 

17. And if any tanner, or other ſuch perſon, ſhall remove 
from his yard or drying place any the ſaid goods, before the dutic; 
ſhall be charged, and before they be marked; or if any buyer 
ſhall carry away the ſame before they be marked ; he ſhall forfeit 


50 J. and the ſaid goods fo unlawfully fold or removed, ſhall at | 


be forfeited. 9g An. c. 11. J 26. 

18. And if any perſon ſhall counterfeit the ſtamp, or know. 
ingly ſell any the ſaid goods with a counterfeit ſtamp ; he ſhall 
be guilty of felony without benefit of clergy. 9 An. c. 11, 
fe 44- | 

19. And to prevent frauds between the officers and tradeſmen, 
all tanners, tawers, and dreſſers of hides, ſkins, vellom, and 
parchment, ſhall keep thoſe which have not been ſtamped, from 
thoſe which have, and alſo thoſe which have been laſt ſtamped, 
from thoſe which have been ſtamped before, for 24 hours within 
the bills, and for two days elſewhere; unleſs they ſhall have 
ſooner been weighed and taken account of by the ſurveyor or ſu- 
perviſor : on pain of 10/. 5G. c. 2. , 10. | 
20. Perſons within the bills of mortality ſhall pay off the du. 
ties in 14 days to the commiſſioners, and elſewhere in fix weeks 
to the collectors, after the ſaid goods ſhall be marked. 9 4. 
„ | \ 

But i perſon ſhall be obliged, for payment of the duties, to 
go farther than the next market town. / 24. 5 

And perſons not paying as aforeſaid ſhall forfeit double duty; 
and ſhall not deliver out any the ſaid goods until the duty be paid, 
on pain of double value. / 25. | 

21. Every tanner, and other ſuch perſon, ſhall once in three 
months (if demanded) make an account with the officer, of the 
goods taken out of the wooze or other ingredients, and of his en- 
tries thereof, and balance the ſaid account by the goods which have 
been charged, and thoſe which are in his poſſeſſion unmarked and 
uncharged ; on pain of 5o/. 9 Au. c. 11. /. 27. 

22. On exportation of hides or ſkins, tanned, tawed, or dreſſed, 
and marked, and of boots, ſhoes, gloves, or other manufactures 
made of leather, chargeable for the duty by weight ; a drawback 
ſhall be allowed of two thirds of the duty. 9 An. c. 11. J 39. 
„„ e | 

Except that for tanned leather manufactured into boots, ſhoes, 
gloves, and other wares ; a drawback of 14. 5 for a pound weight, 
thall be allowed in lieu of the ſaid two thirds of the duty. 12 4%. 
ft. 2. c. 9. J. 64. : 

23. Any two juſtices reſiding near, may hear and determine 
offences; who ſhall on information or complaint in three months 
after ſeizure made, or offence committed, ſummon the party ac- 
cuſed, and the witneſſes, and on appearance or contempt of the 
party (on proof of notice given) ſhall examine witneſſes on oath, 
and give judgment, ad ifſue wariams for levying the pany 
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penalties by diſtreſs and fale (if not redeemed in fix days). g An. 
11. [+ 30+ | 
; 24. Lad they may mitigate the penalties, the charges of the Mitization, 
officers being always allowed over and above the mitigation; and 
ſo as the mitigation do not reduce the penalties to leſs than one 
fourth part, over and above the charges. 9 An. c. 11. / 37. 

25. Perſons aggrieved may appeal to the next ſeſſions, who may Appeal. 
determine the ſame, and iſſue warrants for levying the penalties. 


9 Au. c. 1 1. J. 36. | 


26, And no certiorari ſhall be allowed. 9 An. c. 11. / 47. Certiorari, 


VIII. Linen cloth, and filks. © 


1. By the 10 Az. c. 19. and the 12 Ar. ff. 1. c. 9. There ſhall Duty on im- 
be paid for all chequered and ſtriped linens, and upon all linens Pertation. 
printed, painted, ſtained, or dyed, after the manufacture, or in 
the thread or yarn, in any foreign parts, which ſhall be imported, 
and may lawfully be worn, over and above other duties, 30/7. for 
every 100 J. value; which ſhall be under the management of the 
commiſſioners of the cuſtoms. | | 

Except lawns, ſtriped or chequered linens, being all white, and 
neckcloths ſtriped at the end only, and alſo barras, or packing 


| canyas, and buckrams. 12 Ar. ft, 2. c. 9. /. 5. 12 An. ft. 2. 


0. 19. 1 | 
And after the duty is paid, the ſaid printed linens imported ſhall 
be ſtamped by the officers of the cuſtoms. 10 An. c. 19. J 68. | 
2. By the 10 An. c. 19. and the 12 u. ft. 2. c. 9. Over and Home duties. 
above the duties payable on importation of any of them, there 
ſhall be paid, for all //4s printed, ſtained, or painted in Great Bri- 
tain (filk handkerchiefs excepted) 12 d. a yard in length, reckon- 
ing half a yard for the breadth. 
And for all //& handkerchirfs fo printed, ſtained, or painted in 
Great Britain, 4 d. a yard ſquare, | | 
And for all ca/licocs printed, ſtained, painted, or dyed in Great 
Britain, 6d. for every yard in length, reckoning one yard wide, 
or within one eighth thereof. 9 85 
And for all Iinen ſtuffs printed, ſtained, painted, or dyed in 
Great Britain, 3 d. a yard in length, reckoning yard wide. 
Except ſuch callicoes, linens, and fuſtians as ſhall be dyed 
throughout of one colour only, and ſtuffs made of woollen, or 
whereof the greateſt part in value ſhall be woollen. 


3. But it is to be obſerved, that ſuch painted or ſtained callicoes Obſervation as 


cannot be of uſe for wearing apparel, and therefore the printing to callicoes, 
or ſtaining of them muſt be chiefly in order for exportation ; for 
by the 7 G. f. 4. c. 7. it is enacted, that no perſon ſhall uſe or 
wear in any apparel, any printed, pied, ſtained, or dyed cal- 
lico; on pain of 5 J. to the informer, on conviction on the oath 
of one witneſs before one juſtice; who ſhall, on information on 
oath in fix days after the offence, ſummon the party, and upon his 
appearance or contempt examine the matter, and on proof by con- 
feſſon or oath of one witneſs determine the ſame, and on convic- 
uon cauſe the penalty to be levied by diſtreſs and ſale, rendring 
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the overplus (charges of diſtreſs and ſale being firſt dedudeq): 
Provided that perſons aggrieved may appeal to the next quarter 
ſeſſions, giving ſix days notice. J. 1. 

And if any perſon ſhall offer the ſame to ſale, or any houſhold 
furniture made up of, or mixed therewith, unleſs for exporta- 
tion; he ſhall forfeit 20 J. half to the informer, and half to the 
poor of the pariſh or place where the offence ſhall be committed, 
to be recovered in the courts at V inter, with full coſts, on 
proſecution in fix months; and if he is a ſteward or other officer 
of a corporation, he ſhall alſo forfeit his office. / 2, 4. 

And no perſon ſhall uſe the ſame in any houſhold furniture, oy 
like pain of 2o/. / 3. Os 

But this ſhall not extend to callicoes made up in houſhold furni. 
ture before Dec. 25. 1722. /. 6. 

Nor to callicoes dyed all blue. / 11. | 

Nor to prohibit wearing, or uſing in houſhold furniture, any 
ſtuff made of cotton, or mixed therewith, printed or painted; ot 
any callico chequered or ſtriped; or any callico ſtitched or flower. 
ed in foreign parts with any colour [muſlins, neckcloths, and fuſtians 
excepted). /. 10. | 

4. Every ſuch printer, painter, ſtainer, or dyer, ſhall give no- 
tice in writing at the next office, of his name and place of abode, 
and where he intends to work; on pain of 301. 10 Au. c. 19, 


Je 71. | 
And by the 1G. fl. 2. c. 36. Where any perſon ſhall take upon 


Officer to enter 
and take ac- 
count. 


Obſtructing th 


officer. | 


Entry of goods 
made. 


Officer may 
charge for goods 
nuiſſing. 


him, to print, paint, ſtain, or dye any ſilks, linens, or ſtuffs at 
any other place than the place of his uſual reſidence or exerciſe of 
his trade; he ſhall firſt make entry with the officer of the diviſion, 
where he intends to do the ſame, and pay down the duties, on 
pain of 50 J. and alſo the ſaid goods ſhall be ſeized and forfeited, 
7 #0) 

5. The officers ſhall at all times by day or night, and if by 
night in preſence of a conſtable, be permitted on requelt to enter 
ſuch perſon's houſe, workhouſe, drying place, warehouſe, held, or 
other place uſed by him, and take an account, and ſhall make 
thereof a report in writing to the commiſſioners or to whom they 
ſhall appoint, leaving a copy if demanded, under his hand; and if 
he ſhall make default in leaving ſuch copy (after demand in wrl- 
ting, 12 G. c. 28. / 30.), he ſhall forfeit 40s. 10 An. c. 19. 


J. 75. | | 2 
6. And none of the ſaid perſons ſhall obſtruct the officer in exe- 


cution of his duty; on pain of 20/. 10 An. c. 19. J 78. 

7. Every ſuch printer, and other perſon, ſhall once in ſix weeks 
make entry in writing at the next office, on oath before the col 
leQor or ſuperviſor, of all ſuch goods by them made, containing 
the kinds and quantity, and the names and places of abode of the 
owners (if they are not their own); on pain of 50/. 10 An. 
c. 19. / 72. | IT 

But no perſon ſhall be obliged to go to make entry, further than 
the next market town. 10 An. c. 19. , 73. TT 

8. If the officer ſhall miſs any quantity of the ſaid goods, 


whereof he had taken an account at his laſt ſurvey, and ſhall - 
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Extciſe (Linen, &c.) 
on reaſonable demand receive ſatisfaction what is become of the 
game; the officer may charge ſuck perſon with the duties of the 
goods ſo miſſing, as if they were printed, painted, ſtained, or 
dyed. 10 Au. c. 19. $79 9127 ; | 
9. And if they ſhall conceal any the ſaid goods, to avoid the Goods concealed, 
duty; they ſhall forfeit 20/. And all the filks, callicoes, linens, 
and ſtuffs found in any private workhoaſe, or other place whereof 
no notice hath been given, or the value thereof, ſhall be forfeited. 
10 An. 6. 19. 82. 15 1 | | SR | 

10. They ſhall, within fix weeks after entry, clear off the du- Payment of the 
ties; on pain of forfeiting double: and if they ſhall deliver out duties. 
any ſuch goods, after default in payment of the duties, before the 
ſame ſhall be cleared off, they ſhall forfeit double value of the 
goods, 10 An. c. 19. J. 74. 

11. And they ſhall not remove any the ſaid goods, till the of- Removing before 
fcer hath taken account thereof, and until each piece be ſtamped ſtamped. 
or marked; on pain of 204. And the ſame ſo carried away 
without being marked, and found in the poſſeſſion .of any draper 
or other perſon for his uſe, for ſale, may be ſeized, or the value 
thereof recovered. 10 Au. c. 19. J 79. EO. 

12. And they ſhall keep the goods which have not been ſur- Goods ſurveyed 
veyed, ſeparate from the goods which have been ſurveyed ; on to be kept ſepa 
pain of 5 J. 10 An. c. 19. / 81. . 42895 rate. | 

13. And on oath by any credible perſon, that he hath reaſon Search for goods 
to ſuſpect, that any the ſaid goods are in the poſſeſſion of any unſtamped. 
draper or other perſon dealing therein, or of any other to his uſe, 
for ſale, unſtamped; the commiſſioners within the bills, or any 
two juſtices elſewhere, may iſſue their warrants, requiring ſome 
officer of the ſaid duties (with a conſtable) in the day time to ſearch 
for the ſame, and to open doors, cheſts, trunks, and package, 
and to ſeize ſuch goods, and bring them to the next office. 10 An. 

c. 19. / 908. a WW C | EET 

14. And if any the ſaid goods ſhall be found in any place, on Goods found un- 
land or water (except on ſhipboard for exportation) without being ſtamped may be 
marked with a ſtamp or ſeal, denoting that the duties have been ſeized. 
pad oy charged; the ſame ſhall be forfeited, and may be ſeized 
by any officer of the cuſtoms or exciſe, . and the perſon in whoſe 
cultody they are found ſhall forfeit ꝙ0 J. 5 G. c. 11. / 15. 

15. And if any perſon ſhall counterfeit the ſtamp, he ſhall be Counterſeiting 
pulty of felony without benefit of clergy. 10 An. c. 19. J 97. the ſtamps. 

And if any perſon ſhall knowingly ſell any the ſaid goods with 
a counterfeit ſtamp, he ſhall forſeit 1 50/7, and be ſet in the pillory 
in ſome publick place two hours. 7d. 85 

16. The ſaid goods having paid the duty, may be exported 3Txportation, 
and there ſhall-be a drawback of the duties. 10 An. c. 19. gg, 
$99. -12.442 f:2.56; gi Inge 551 24:4 0 ＋ 
17. The penalties (except as is abovementioned in relation to power of che 
calleoesj may be ſued for, levied, and mitigated as by the laws of juſtices. 
exciſe,” or in the courts at Veſiminſter; and ſhall be employed half 
© tne ule of the king, and half to him that ſhall diſcover, inform, 
or ſue. 10 Aa, c. 19. / 92. 246.2. c. 40. / 33. 
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Utenſils liable. 


No walt to be 
imported. 


ae Exciſe. (Aal:) 

18. And all the utenſils and inſtruments for printing, Painting, 
ſtaining, or dying ſuch goods, in cuſtody of any the ſaid perſons, 
or any other to his uſe, ſhall be liable to all arrears of the duty, 
and to all penalties concerning the ſame, in like manner as if ſuch 


perſon were the lawful owner. 10 An. c. 19. / 83. 


IX. Malt. 


1. By the 12 Ju. fl. 1. c. 2. No malt ſhall be imported, on 
pain of forfeiting the fame, and the value thereof. J. 26. 

And by the yearly acts, if it is brought in from Scotland by ſea, 
it ſhall be entred at the port of landing, and pay the like duty as 
Engliſh malt, unleſs a certificate is produced that it hath paid the 
duty of 3 d. a buſhel in Scotland, and then it ſkall only pay 3 d. 
more, to make it equal with the Exgliſb; and if it is brought by 
land, it ſhall be carried thro' Beravzck or Carliſie, and there pay in 
like manner; on pain of forfeiting the ſame or the value thereof; 
and if it is carried beyond Berawzck or Carliſle, without entry or 
payment, the officers of exciſe may ſeize the ſame. 28G, 2, 
. 7. ä 7 

2. By the 12.4. f. 1. c. 2. (which is continued yearly) there 
ſhall be paid by the maker for all malt made in England (except it 
be made for exportation only, 12 G. c. 4. /. 48.) a duty of 64. 
— ;-: | 5 58 
What ſhall be 3. And every round buſhel with a plain bottom, 18 3 inches 
deemed a buſhel. wide throughout, and eight inches deep, ſhall be deemed a legal 

Minchoſter buſhel. 12 An. ft. 1. c. 2. f. 7. | 
Officers for theſe 4. The ſaid duty ſhall be under the management of the com- 
duties. miſm̃oners and officers of exciſe 12 An. ff. 1. c. 2. / 3. 
Places of making $- No perſon making malt (other than compounders) ſhall ſet 
to be entred. up, alter, or uſe any ciſtern, uting fat, utenſil, or other veſſel, 
for the wetting or ſteeping barley or other corn, or any kiln, Hoor, 
room, or other place for making or keeping of malt, without 
firſt giving notice in writing at the next office of exciſe ; or ſhall 
keep or uſe any private ciſtern or other veſſel for the wetting bis 
barley or corn, other than ſuch as are known and made uſe of in 
his common malting houſe, on pain of 50/, 12 An. ff. I. c. 2. 
J. 36. : . Fn 
Offter to enter © The officer ſhall in the day time be permitted, on requel, 
and ſorvey, to enter the houſe, malt houſe, and all other places belonging t0 
or uſed by any maker of malt (either fer ſale or. not for fats); 
and to gage all ciſterns, uting fats, and other veſſels uſed for wet- 
ting or ſteeping corn, and take account of the quantity; and 
thereof make return to the commiſſioners, or whom they ſhal 
appoint, leaving a copy with ſuch maltſter ; and if any ſuch malt 
ſter ſhall refuſe to permit ſuch officer, he ſhall forfeit 20 J. 12 4: 
fe afoot, : . 
Or if he ſhall refuſe or neglect {after demand in writing, 12 6. 
c. 28. / 30.) to leave a copy of the gage for the maker, at the 
time of taking the gage; he ſhall forfeit 40s. J 31. | 
And by another clauſe in the ſaid act, the officer ſhall on reque 
be permitted, by night or by day, but if in the night then in Pie 
20 14 28 — 5 
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Exciſe. (Mal.) 
ſence of a conſtable, to enter the houſe, malt houſe, and other 
place belonging to or made uſe of by any maker of malt for ſale, 
common brewer, innkeeper, victualler, diſtiller, or vinegar ma- 
ker making malt,. to gage and take an account of the corn wet- 
ting or wetted; and if ſuch maker ſhall refuſe to permit him, he 
ſhall forfeit 20 J. J. 34. | | 
7. And by a general clauſe in the 1 G. f. 2. c. 2. If any ma. Obſtructing the 
ker of malt for ſale, ſhall obſtruct any officer of exciſe, in the ex- officer. | 
ecution of any of the powers given him for ſecuring the ſaid du- 
ties. he ſhall forfeit 10/, /. | 
$. The officers ſhall meaſure corn making into malt, by the Manner of 
gage only, and not by the buſhel. 12 An. ft. 1. c. 2. / 17. Saging. 
9. No perſon ſhall make any barley malt (except in June, July, Time for ma- 
and Auguſi but that the ſame ſhall have in making thereof, that ins. 
s, in the fat, floor, ſteeping, and drying three weeks at leaſt; 
nor in June, July, and Auguſt, but that it ſhall have 17 days at 
the leaſt (unleſs it be for his own houſe) : on pain of forfeiting for 
every quarter 25. half to the king, and half to him that ſhall ſue: 
And the juſtices in ſeſſions, and the ſteward in the leet, may hear 
and determine the ſame, as well by preſentment of 12 men, as by 
accuſation or information of two honeſt witneſſes. 2 & 3 Ed. 6. 
61% f 2, 3, 45 5. | 
10. If any perſon ſhall put to ſale any malt not well trodden, Drefling of malt. 
rubbed, and, fanned, whereby there may be conveniently fenned 
out of one quarter half a peck of duſt or more; he ſhall forfeit 
for every quarter 20d. half to the king, and half i him that 
ſhall fue in like manner in the ſeſſions or leet. 2 & 3 Ed. 6. 
610. + 4, 46 | | 
11. No perſon {except it be for his own houſe) ſhall mingle any Mixing bad malt 
malt, not well made, or made of mow-burnt, or ipired barley, with good. 
with other good malt, and after put the ſame to ſale; on pain to 
forfeit for every quarter 2 5. half to the king, and half to him that 
ſhall N in like manner in the ſeſſions or leet. 2& 3 Lad. 6. 
6. 10. / 3, 4, 5. | | | 
And the bailiffs and conſtables of the town where malt ſhall be 
made, or put to (ale, may ſearch the ſame: and if they ſhall find 
it to be evil made, or mingled with evil malt, they ſhall with the 
avice of one juſtice cauſe it to be fold to ſuch perſons, and at 
ſuch reaſonable prices, and under the common price of the mar- 
ket, as to him ſhall ſeem neceſſary and expedient. f 4 
12. If any maltſter (other than compounders) ſhall force to- Prefing malt in 
ether in the ciſtern, uting fat, or couch, any corn ſteeped, in the ciftera. 
order to the making into malt; he ſhall forfeit 25, a buſhel. 
24. f. 1. c. 2. . 18. 66. c 21. / 8. 
13. No maker of malt (other than compounders) ſhall mix corn Mixing with 
a one wetting with corn of a former wetting ; or mix any of his corn of a for- 
couches or floors, with corn of a former wetting, before the ſame e Wettins. 
: - on the kiln for drying: on pain of 5 , a buſhel. 2 G. 2. 
„ It, | 
14. If any dealer in malt ſhall, with malt, fraudulently mix Mixing malt 
af unmalied corn, or fell or expoſe to ſale any ſach mixture, or TO . 
* * Re - ill © 
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Concealing malt 
to avoid the 
duty. 


Allowance for 


ſhall attempt to ſhip off any ſuch mixture in order to export the 
fame; he ſhall forfeit 5 3. a buſhel. 1G. f. 2. c. 2. / 13. 


Exciſe, (Malt.) 


15. If any maker of malt ſhall fraudulently conceal any mal 
from the view of the gager; he ſhall forfeit 103. a buſhel. 
. 2. / 35. | 

16. Out of every 20 buſkels charged by the gager, there ſhall 
be an allowance made of malt charged in the uting fat, ciſtern, or 
other veſſel, wherein the ſame ſhall be found wetting or ſteep 


or on the floor within 30 hours after the ſame ſhall be thrown out 


of ſuch veſſel, ——of four buſhels, for the difference between the 
quantity when it is wet and ſwoln, and when it is converted into 


dry malt. 12 Cn. ft. 1. c. 2. /. 20. 


And if any corn that hath been ſteeped be found working or 


growing upon the floor before it is put upon the kiln, which when 


Entry of malt 


made. 


Payment of the 
duty, 


dried will not anſwer ſo great a quantity from the floor as from the 
ciſtern; out.of every 20 buſhels ſo charged upon the floor, there 
ſhall be allowed to the maker of the malt which ſhall be gaged 
upon the floor, after it hath been thrown out of the ciſtern zo 
hours or more, and before it ſhall be dryed, ten buſhels, for the 
difference between the quantity when 3t is making upon the floor, 
and when it is dried. 12 An. fl. 1. c. 2. /. 28. 

17. The maltſter ſhall monthly make entry at the office of ex- 
Ciſe, of all the malt made (either for ſale or not for ſale) in ſuch 
month; on pain of 101. 12 An. ft. 1. c. 2. J. 4. 6 

18. And he ſhall, within four months after entry, pay off the 
duties, on pain of forfeiting double; and after ſuch default, he 
ſhall not ſell or carry out any malt until the duty is paid, on pain of 
double value. 12 An. ff. 1. c. 2. . 6. 1G. ft. 2. c. 2. J. 8. 


Drawback of the - 19. After the duty is paid, if any quantity ſhall be damaged 


duty for malt 
damaged. 


Drawback for 
malt periſhed, 


Compounding. 


by the ſinking of the veſſel in which the malt ſhall be tranſported 


from one part of the kingdom to another ; the juſtices ſhall at the 
next ſeſſions, on proof of ſuch damage and of the payment of the 
duty, ſettle the quantity of the damage, and the allowance to be 
made in reſpect thereof, and give a certificate of the ſum allowed, 
which ſhall bear the ſame proportion to the whole duty, as the da- 
mage ſhall bear to the value of the malt: on producing of which 


certificate, the officer ſhall repay or allow to the proprietor the ſum | 


cerned 12 1A». f. 1. e. 2. J. 14. 

But where ſuch loſs ſhall happen, the perſon who ſhall ſuſtain the 
ſame, ſhall three days before the next ſeſſions, leave notice thereof 
in writing with the collector of the diſtrict where the loſs ſhall hap- 
pen, and of his intention of applying to the ſaid ſeſſions. J 15. 

20. After the duty is paid, if any malt ſhall be deſtroyed by 
fire, by buzning of the place where it is kept; or periſh by water, 
by caſting away of the veſſel in which it is tranſported : the owner 
may make proof thereof by two witneſſes on oath, and of Ii 
having paid the duty, at the next quarter ſeſſions where ſuch ac. 
cident ſhall happen; who ſhall grant a certificate of ſuch Jols, 01 
producing of which, the duty ſhall be repaid. 12 An. f. I. c. 2 
„ 


21. The commiſſionere, or ſuch perſons 28 they ſhall appoint, 


and in default of ſuch appointment the collector and 11 9 


appoint, 
PEI vilor 
ſor 


Erciſe . ( Malt 3 
br the diviſion, may compound for the duties of malt made to be 
conſumed in private families, at 55. a head by the year; and the 


houſes of ſuch perſons compounding ſhall not be liable to the duty, 


or to the ſurvey of the officers. 12 4». fl. 1. c. 2. f. 11. 


But if any ſuch perſon ſhall ſell or deliver out any malt, or 


ſhall permit any other perſon to make malt in his houſe, or ſhall 
ſell any malt liquor, or ſhall have more perſons in his family than 
he compounds for, without giving notice of them to the officer of 


exciſe at the next quarter day; he ſhall forfeit 5 J. and loſe the be- 


ne*t of his compoſition, and for every buſhel of malt ſo fraudu- 
lently ſold or made, he ſhall forfeit 20s. J. 12. 


22, No malt entred and made for exportation only, ſhall be Exportation. 


liable to the duties; and no drawback ſhall be allowed for any 
malt exported. 12 G. c. 4. / 48. | 
But the maker ſhall be allowed, in conſideration of his extra- 
ordinary charge and trouble, 3 4. for every quarter made for ex- 
portation. /. 59. 9 
And by the 28 G. 2. c. 2. There ſhall be allowed for every 20 
quarters of grain made into malt for exportation, thirty quarters 


of malt, and no more, on exportation, tho" by ſteeping it ſhall 


run out into any greater quantity. / 10. 

And the maker, before he ſhall begin to wet or ſteep any ſteep- 
ing of corn to be made into malt for exportation, ſhall leave no- 
tice in writing with the officer, of the quantity of corn intended 
to be contained in each ſteeping, on pain of 50 J. and the ſame 


ſhall be kept ſeparate from all other corn to be made into malt for 


home conſumption, on pain of 55s. a buſhel. 12 G. c. 4. 
140, 58. 3 

And no maker of malt ſhall begin to wet corn to make into malt 
for exportation, above ſix days before all the corn he may have 
working on his floors for home conſumption ſhall bs dried off; nor 


ſhall he begin to wet corn for home conſumption, above fix days 


before all the corn on his floors for exportation be dried and lock- 


ed up, on pain of 55. a buſhel, J. 50. 

And the maker ſhall keep the whole quantity of his corn ma- 
king into malt for exportation, of one ſteeping or wetting, when 
the ſame ſhall be on the kiln, or after it ſhall be taken off the 
kiln, ſeparate from aby former ſteeping or wetting, until it hath 
been meaſured in preſence of the officer; on pain of 50/. 3G. 2. 
69-4. 16. + | | 

And the officers, during the ſteeping of the corn ſo intended for 
exportation, and till it be dried and locked up, may gage and take 
an account thereof, in all its operations, as in caſe the duties were 
to be charged thereon. 12 G. c. 4. / 52. 

And perſons oppoſing the officers in the execution of this act, 
ſhall forfeit 50/7. 12 C. c. 4. , 58. | 

And the ſaid maker ſhall give notice in writing to the officer, or 
leave notice at the next exciſe office, of the hour when he in- 
tends to take any malt off the kiln, that he may attend the mea- 
ſuring; and after it has been meaſured, it ſhall (on pain of 504.) 
be immediately carried on ſhipboard, or elſe into ſtorehouſes, to 
be provided by ſuch maker, to be there kept apart from all other 

Bb 3 5 malt, 
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Exciſe. (Mali.) 


malt, under two locks, one to be provided by the proprietor, and 


the other by the officer at the expence of the proprietor, whereof 


one key to be kept by the proprietor, and the other by the officer 

till the dame be delivered out for exportation. 12 G. c. 4. / 51, 
0 EY 15 

And it he, or any perſon with his privity, ſhall open ſuch lock, 

or wake other ent ance into the place, or carry any of it away, 

without content of the officer, or notice given to him; he ſhall 

eee 3. 2. c. 7. 18. 

And when any maker or proprietor ſhall be deſirous to take 
away any of the malt for exportation, and ſhall thereof give no- 
tice 1a Writing to the officer 40 hours before the time he ſhail de- 
ſire to take out the ſame, expreſſing in ſuch notice the quantity of 
the malt, and the port to which it is to be removed; the officer 
ſhall attend at the place where the malt is locked up, and ſee it 
meaſured and delivered out. 12 G. c. 4. J 53. 

And the officer ſhall keep an account of the malt ſo delivered 
out, and of the perſon to whom it belongs, and ſhall give ſuch 
perſon a certificate to the officer of the diviſion to which it is in- 
tended to be removed, who ſhall file the ſame, and make an entry 
thereof; and if the proprietor ſhall neglect to deliver ſuch certifi- 
cate, he ſhall forfeit 50/. 12G. c. 4. / 54. 

And perſons intending to ſhip malt for exportation, ſhall give 


at leaſt 48 hours notice before they begin to put it on board, to 


the officer of the port in writing, of the hour when ſuch ſhipping 
is intended to be begun, and the name of the ſhip; on pain of 53. 
KMS. 13G. e457: : . 

And during the ſhipping, at all ſuch times as the proprietor 
ſhall not be actually ſhipping merchandizes, the hatches of the 
ſhips ſhall be kept locked with two locks at each hatch, one to 
be provided and the key kept by the proprietor, and the other by 
the officer; and the hatches ſhall be ſo kept locked, from the time 
the ſhips ſhall be loaded till they be ready to ſail. 12 G. c. 4 
J. 56. 85 

"a perſons breaking open the hatches of any ſhip ſo locked 
up, ſhall forfeit 50 J. 12G. c. 4. / 58. | 

And the officers may not only attend the meaſuring of ſuch 
malt, but continue on board the ſhips till they be cleared of their 
Ports. 1.2. &. £4. /. 58. 


And if it ſhall be relanded after ſhipping for exportation, beſides 


the penalty of the bond which ſhall be given for its exportation, 


the ſame ſhall be forfeited, and treble the value. 28 G. 2. c. 2. 
IE | 
And the maker who ſhall uſe any ſuch ſtorehouſe for keeping of 
malt for exportation, ſhall every nine months after the laſt clearing, 
clear out the ſame, on pain of 501. 3 G. 2. c. 7. % 20. Or 55. 
a buſhel: 12G. c. 4. /. 57. And by the 28G. 2. c. 2. he hall 
clear out in 15 months, on pain of 50 J. . 16, 27. | 
And if any unmalted oats or barley be found mixed among 
malt ſhipped for exportation, the perſon ſhipping the ſame ſhall 
forfeit 5 3. a buſhel. 6G, c. 21. J 4. 


And 


And if ground malt ſhall be exported, it ſhall be computed at | 
ſo many buſhels as it contained before it was ground. 12 An. 


cer, ft hs (. 2. 7. 30. 2 a — : 3 8 | 
51, 23. The penalties relating to this article (except where it is Power of the 
otherwiſe above directed) ſhall be ſued for, levied, and mitigated juſtices. 
ck, 25 by the laws of exciſe, or in the courts at Veſiminſter; and be 
ay, employed half to the uſe of the king, and to him that ſhall 
ball ſue. 12 An. flo 1. c. 2. , 9. 24 C. 2. © 40. J 33. | 
| 24. Perſons aggrieved by any judgment of the juſtices, may Appeal. 
ake apneal to the next quarter ſeſſions, giving ſix days notice in wri- 
no- ting; but if there be not ſix days between the order of the juſtices 
de- and the ſeſſions, the appeal may be at the ſecond ſeſſions. 12 An. 
y of fl. 1. c. 2. J 37, 38. 1G. 2. fl. 2. c. 16. % 3. | 
icer And the ſeſſions may award coſts to either party, to be levied 
e it by warrant of the juſtices or two of them, on the goods of the 
party. 12 An. ft. 1. c. 2. / 38. | 18 
red 25. And no certiorari ſhall be allowed, to ſet aſide any order Certiorari, 
ſuch of the juſtices. 12 An. ft. 1. c. 2. ſ. 37. 
in- 26. And all malt in cuſtody of the maker, ſhall be liable to Malt liable to 
ntry the duties and penalties, in the ſame manner as if he were the the duties and 
tif. lawful owner. 12 An. ft. 1. c. 2. J. 10. | | ny... + 
zive Note; The Statute of the 12 An. ff. 1. c. 2. which is the 
, to foundation of all the annual acts relating to the duties on malt, is 
ding omitted in its proper place in Mr. Haw#ins's edition of the ſta- 
51. tutes; as are alſo divers other clauſes, which are here inſerted out 
of ſeveral of the other yearly malt acts: which ſeemeth to indi- 
etor cate that the learned editors had not thoroughly conſidered this ar- 
the ticle ; ſuppoſing perhaps, that as the duties do expire annually, fo 
e to every clauſe in the ſaid acts relating thereunto did expire likewiſe : 
r by But they have rectified this omiſſion in part, by inſerting the ſaid 
ime act of the 12 Ann. in the appendix, Vol. 6. | 
bo | | | 
"= X. Paper. | 
| I. By the 10 Ju. c. 19. and 12 An. ft. 2. c. 9. (which are Duty on paper 
ſuch | in part altered and explained by the 12 An. c. 19. and 11 G. imported, 
beir 0. 7.) certain duties are impoſed on paper imported: which ſhall 
be under the management of the commiſſioners of the cuſtoms. 
ides hut old rags, old ropes, or junks, or old fiſhing nets may be 
non, imported duty free. 11 C. c. 7. . 10. 
. 2. 2. And by the ſaid acts of 10 An. c. 19. and 12 Az. f. 2. Duty on paper 
| . 9. certain duties are laid on all paper made, and alſo on all OY SO 
g of paper painted in Great Britain, as followeth : ; Rn 
gz | | | 7 16 S620 
82 For every ream (at 20 quires of 24 ſheets each to the 
ſhall ream) of demy fine —__ e 7 £18 
| Demy ſecond — i 6 
org Crown fine. — — 16 
ſhall Crown ſecond „ 2 gn moon ˙ 
| Fool's cap fine — 16 
Fool's cap ſecond — 1112 


os | . "= 'Bb 4 Fae 


Fine pots —— 
Second pots 
Brown large cap 
Small ordinary brown 
Whited brown 94. a bundle, each bundle e 40 quires 
Paſteboards, mildboards, and ſcaleboards, 3 s. a hundred weight. 
All other paper not particularly charged, after the rate of 18, 
for every 100 J. value. 
Painted paper (beſide the duty paid for the paper: before paint- 
ing) 14 d. a yard ſquare. 
But paſteboard made of paper that hath paid the duty, ſhall not 
be charged with further duty. 
And books printed at Oxford or denke: in Latin, Gree}, 
Oriental, or northern —_—— {ball have a draw back of the 
duty on paper. 
The ſaid paper paying ad a ſhall be computed 35 it ſhall 
be worth to be ſold at the-next market town, by the oath of the 
maker or his chief workman, according to his knowledge and be. 
lief, to be taken before the collector or ſuperviſor. 


0 c F "I 
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Officers of the 3. The commiſſioners of the treaſury ſhall appoint commil. 
duties on paper. ſioners of theſe —_— and 5 ſhall ſubſtitute inferior officer 
10 Au. c. 19. / 4 : | 
Places of making 4. The . or painter ſhall give notice in writing at the next dout 
to be entred. office, of his name and place of abode, and where he intends to * 
make the ſame; on pain that if he makes any before ſuch notice, dutic 
he ſhall forfeit 30/. 10 An. c. 19. J. 43. B 
And no perſon ſhall uſe any place for drying the ſame, or ma- port 
king it fit for uſe, other than ſuch common place whereof he hath Hb 
given notice; on pain of 2014. / 44 ties 
And all paper, materials, and utenfils found in any private diſp 
workhouſe or other place, for which no entry -hath been made or 24 ( 
notice given, ſhall be forfeited. /. 54. I 
Officer to enter 5 · The officer ſhall by day or . and if in the night in pre- mak 
and take account. ſence of a conſtable, be permitted on requeſt to enter into the be 
houſe, mill, yard, drying houſe, warehouſe, or other place, and the 
take an account, and make report thereof to the commiſſioners or wer 
whom they ſhall appoint, and leave a copy (if demanded) of ſuch 
report under his hand with the maker ; and if he ſhall not leave F 


| ſuch copy (after demand in writing, 12G. c. 28. / 30. he ſhall 
forfeit 400. 10 An. c. 19. f 48. 
And he ſhall be permitted to take an account of the quantity of 
' rags, cordage, and other materials, and of all paper in the pol- 


ſeſſion of any painter or ſtainer, and of their proceedings in ma- laid 

king, or in painting or ſtaining it. 10 An. c. 19. / 50. boo 

Mark on paper 6. And before any paper ſhall be printed, painted, or Aained, mſi 
before painting. the officer ſhall be permitted to take account of the dimenſions, 2 
and ſhall ſtamp or ſeal every ſheet and piece, to denote that ſuch a d, 

account hath been taken; and if the officer ſhall miſs any quantity [ 

whereof he had ſo taken an account, and ſhall not on reaſonable han 

demand receive ſatisfaction what is become of it, he may charge at 


the duties for it, 1G. J. 2. c. 36. Je 17. 
7. And 


Exciſe. (Plate. 377 
7. And if any perſon ſhall obſtruct any officer, in the execution ObfiruQting the 
of bis duty, he {hall forfeit 20 1. io An. c. 19. /. 50. LT officer, 

g. No maker ſhall remove any paper of which no account hath Removing before 
been taken, without giving two days notice to the officer; on pain account taken. 
of 20 J. 10 An. c. 19, /. 51. | ld 4 

And no perſon ſhall remove any ſuch painted paper, until the 
officer hath taken an account of the quantity thereof, and until 
every piece or parcel ſhall be marked or ſtamped ; on pain of 200. 


16. fz. £6 36. / 18. 5 


9. And the maker or ſtainer concealing any paper or materials, Concealing from 
ſhail forfeit 20 J. 10 Ax. c. 19. J 53. EDGE the officer, 

10. And the maker and ſtainer ſhall keep ſeparate the paper Paper unſurveyed 
which is unſurveyed, for 48 hours after making or ſtaining, unleſs to be kept ſepa- 


it ſhall be ſooner ſurveyed by the officer; on pain of 50 J. 10 An. rate. 


it; 19. J 52. 


11. The maker or painter ſhall once in fix weeks make entry Entry of paper 
on oath at the next office, of all paper made by him fit for uſe, with made. 
the kinds and quantities; on pain of 50/. 10 A. c. 19. J 45. 
But no perſon ſhall be obliged to go to make entry, farther than 
the next market town. /. 40. | | | 
12. And the duty ſhall be cleared off in fix weeks after entry, Payment of the 
on pain of double duty; and after default in payment, no perſon ©*?- 
ſhall ſell or deliver any out, tilt the duty is cleared off, on pain of 


double value of ſuch paper ſold or delivered out. 10 As. c. 19. 47. 


13. Paper that hath paid the duty may be exported, and the Exportation. 
duties ſhall be drawn back. 10 An. c. 19. J. 57, 58, 59. 

But there ſhall be no drawback allowed on foreign paper ex- 
ported, 10 C. 2. c. 27. 

4. All the exciſe laws ſhall be in force for managing theſe du Power of the 
ties; and the penalties ſhall be ſued for, levied, mitigated, and Juſtices. 
diſpoſed of, as by the laws of exciſe. 10 An. c. 19. J 60, 61. 

24 G. 2. c. %% 3. | | 

15. And all paper, materials, and utenſils, in cuſtody of the Paper and-uten- 
maker or ſtainer, or of any to his uſe, or in truſt for him, ſhall os OY ha 
be liable to all duties in arrear, and to all forfeitures relating to 
the ſaid duties, in the ſame manner as if the offender or debtor 
were the lawful owner. 10 Ar. c. 19. J 55. 


For the ſtamp duties on paper, ſee title Stamps. 
AT. Plate. 


1. By the 4 V. c. 5. and 6 G. c. 11. Additional duties are Duty on plate 
lad on plate imported, over and above what it is charged in the imported. 
book of rates: which ſhall be under the management of the com- ES 
miſuoners of the cuſtoms. 

2. By the 6 G. c. 11. For all ſilver plate made in Great Britain, Duty on plate 
2 duty of 6 d. an ounce ſhall be paid by the maker. /. 4. == Ry Grout 

But manufactures of ſilver, under three penny weights (except : 
handles, hafts, ſpoons, thimbles, buckles, claſps, or buttons) ſhall 
not be chargeable with the duty. 7 G. f. 1. c. 20. J. 34. 


3. And 


378 Exciſe. (Plate. ) 
Officers for theſe 3. And the commiſſioners of the treaſury ſhall appoint commil. 
duties. ſioners for the management of theſe duties; who ſhall ſubſtitute 

. inferior officers. 6 G. c. 11. /. 6, 

4. Moreover, to prevent frauds in the true making of plate, it 
is enacted by the 12 C13 V. c. 4. and 1 An. ff. 1. c. 9. that 
| (beſides the city of London) York, Exeter, Briſtol, Cbeſter, Nor. 
wich, and Newcaſtle Tyne ſhall be appointed for the aſſayin 
and marking of — ** 25 
And the goldſmiths, ſilverſmiths, and plateworkers in the ſaid 
Places, ſhall be incorporated into a company, and chuſe wardens 

yearly. 12 13 V. e. 4. / 2. | 

And an affayer ſhall be elected by the company in each of the 
faid places, who ſhall be ſworn by the mayor. / 4, 5. 

4. And every goldſmith, filverſmith, and plateworker, within 
the ſaid places, and elſewhere, ſhall before he takes upon him to 
exerciſe the ſaid trade, enter his name, and mark, and place of 
abode, with the wardens of the company where an aſſayer is; 
and if he Hall not make ſuch entry, or ſhall ſtrike any other mark 
but what is ſo entred, he ſhall forfeit double value, half to the 
king, and half to him that ſhall fue in any court of record in the 
county or place where the offence ſhall be committed. 12 & 13 V. 
| e... Wo. 

Places of work- 6. Alſo they ſhall give notice in writing at the next office for 
ing to be eatred. the duties abovementioned, of their names and places of abode, 
and where they intend to work; on pain of 20/. 6 C. c. 11, 


. b 8 
2 And all plate, and other manufactures of filver, which ſhall be 
found in any private workhouſe, and all private utenſils for making 
the ſame, of which no notice hath been given, ſhall be forfeited, 
or the value thereof. 6 G. c. 11. / 16. | 
Officers to enter 7. The officers for the faid duties ſhall, in the day time, be 
and take ac- permitted on requeſt, to enter the workhouſe, and take an ac- 
* count of the weight, and ſhall thereof make return in writing to 
the commiſſioners or whom they ſhall appoint, leaving a copy 
thereof (if demanded) with the maker; and if any officer ſhall 
refuſe (after demand in writing, 12 G. c. 28. / zo. ) to leave ſuch 
copy, he ſhall forfeit 405. 6G. c. 11. 10. 
obſtructing the 8. And if any maker or worker ſhall obſtruct any ſuch officer, 
officer, in the execution of his duty; he ſhall forfeit 20/. 6 G. c. 11, 
ay Þ | 
9. And the maker ſhall keep ſcales and weights at the place of 
working, and permit and afliſt the officer to make uſe thereof; on 
pain of 101. 6G. c. 11. J 11. 8 
10. And no maker (on pain of 40 l.) ſhall remove any ſuch 
plate by him made, of which no account ſhall have been taken 


Aſfayers. 


Maker to be en- 
tred with the 
wardeas of the 


company. 


Maker to keep 
ſcales and 
weights. 


Removing before 
ſurveyed. 


by the officer, without giving him 24 hours notice. 6 G. . I. 


A3. ö 

Concealing. 11. And if the maker ſhall conceal any plate, to avoid the du- 
ties; he ſhall forfeit 20 1. 6G. c 11. /. 15. | 

Plate not furvey- 12, And the plate not ſurveyed ſhall be kept ſeparate from that 


ed to be kept which ſhall have been ſurveyed, for 24 hours after making; un. 
ſeparate, tel 


maker 


and pl 


fficer, 
£51 I, 


ace of 
f; on 


y ſuch 
taken 


Co 11. 
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les it ſhall have been ſooner ſurveyed by the officer ; on pain of 


ol. 6 G. c. Hos 16 | 


13. And the makers ſhall once a month make entry. in writing Entry of plate 
ypon oath, at the next office for the ſaid duties, of all the filver made. 


te by them wrought within ſuch month, containing the weight 


and kinds, and how much was made in each week ; on pain of 


100 l. 6 C. c. 11. 8. | | 
14. And they ſhall clear off the duty in fix weeks after ſuch 
entry; ON pain of double duty, 6G. c. 11. J 9. TH 


:c. And every goldſmith, filverſmith, and plateworker, inha- Aſiaying. 


biting where there is not an aſſayer, ſball firſt fix his mark, and 
then ſend it to an aſſayer; and if it be found by the aſſayer to be 
of the fineneſs of the ſtandard, then he ſhall mark it, and have 
64. a pound for his trouble: And if any ſuch perſon ſhall make 
any plate (leſs in fineneſs than the ſtandard, or put any to ſale (ex- 
cept what by reaſon of its ſmallneſs is not capable of the touch) 
before it ſhall be aſſayed and marked; he ſhall forfeit the ſame, 
half to the king, and half to him that ſhall ſue in any court of 
record in the county or place where the offence ſhall be committed. 
120 13 FV. c. 4. J 9. 


16. And as to the fineneſs thereof by the ſtandard, it is enacted Fineneſs by the 
by the 6 G. c. 11. that plate may be made, either according to ſtandard. 
| the old ſtandard (of 11 ounces and 2 pennyweights fine ſilver in 


every pound troy); or according to the new ftandard (of 11 


| ounces and 10 pennyweights) : but differently marked. /, 41. | 
17. That is to ſay, plate of 11 ounces and 2 pennyweights, Mark. 


ſhall be marked with the maker's mark, viz. the firſt letters of 
his chriſtian and ſurname ; the mark of the goldſmith's company 
in Lendon, dix. the leopard's head, lion paſſant, and a diſtinct 


variable mark to denote the year; (or, with the mark of the 


worker or maker, and with the mark appointed to be uſed by 


the aſſayers at York, Briſtol, Chefter, Norwich, or Newcaſtle upon 


Te : ) a 
And plate of 11 ounces and 10 pennyweights ſhall be marked 
with the maker's mark, viz. the firit letters of his chriſtian and 
ſurname ; and the mark of the ſaid company, wiz. a lion's head 
eraſed, the figure of a woman called Britannia, and the ſaid 
mark or letter to denote the year; (or, with the mark of the 


worker or maker, and the mark of one of the ſaid cities or towns). 
12 6. 2. c. 26. J 5. 


18. And to prevent frauds in the duties abovementioned, the Account be- 

7 . 2 * 
maxer ſhall ſend with every parcel to the aſſay office, a note in tween the aſſay 
writing, containing the day and year, his chriſtian and ſurname, and exciſe offices, 


and place of his abode, the ſeveral kinds of ſuch plate, and the 
number of each kind, and the weight; which ſhall be entred in a 
book by the officer of the company, and afterwards filed ; and 
the ſame, or copies thereof, ſhall be delivered by the officer upon 
oath monthly into the exciſe office; and the commiſſioners ſhall 
monthly, or oftner if they think fit, appoint inſpectors to examine 
the books, 12 C. 2. c. 26, / 9. | 
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Exportation. 


Power of the 
juſtices. 


Utenſils liable, 


Officers for the 
talt duties. 


Britifh ſalt im- 
ported * 


7 , 1 
Excite. (Falt.) 

19. So much wrought plate ſhall be exported yearly as ſhall he 
allowed by the commiſſioners of the cuſtoms, or three of them. 
goo Wawas fo. 2 5 > Wn OT 

And the duties ſhall be drawn back. 6 G. c. 1 1. 18. 

But no drawback {hall be allowed for plate above ſeven years 
ok. ya C220-226c55P 10. mn 267 5 ron en ; 

20. All the powers of the exciſe laws ſhall be in force for ma. 
naging theſe duties; and the forfeitures (not otherwiſe herein di. 
rected) ſhall be ſued for, levied, or mitigated as by any law of 


exciſe, or in the courts at. Vefiminſter, and be diſpoſed half to the 


uſe of the king, and half to him who fhall ſue. 6 C. . 11. 
J. 19, 20. 24 C. 2. c. 40. J 33. de en | 
21. And all the plate, materials, and utenſils in the cuſtody of 


the maker, or of any'perſon to his uſe, ſhall be liable to the du- 


ties in arrear, and to the penalties ; and ſuch proceedings may be 
had thereupon, as if ſuch maker were the lawful owner, 6 C. 
c. 44. Jo 2395 =” PEST ACE © 297 | 


For other regulations concerning plate, not relating to theſe 


duties, the reader may conſult the ſtatutes at large mentioned 


under this head; and eſpecially the 12 G. 2. c. 26. 


ATT. Salt. by 


1. The duties upon ſalt ſhall be under the management of the 
commiſſioners of exciſe. 5 N. c. 7. ſ. 5. 

Or particular commiſſioners may be appointed; in which caſe 
they ſhall have the ſame powers as commiſſioners of the exciſe. 
rr 21. / 26. | RE | 

And all collectors and other officers for aſcertaining, collecting, 
or receiving the duty, ſhall be appointed under the hands and ſeal 
of the {aid commiſſioners. 5 V. c. 7. , 5. | 

And no perſon ſhall act as chief commiſſioner until he ſhall be. 
fore a baron of the exchequer take the oaths of allegiance, ſupre- 
macy, and abjuration ; and the oath following: | | 


You ſhall ſwear to execute your office, truly and faithfully with: 
out favour or affetion, and Hall from time to time account nale 
cid deliver to ſuch perſon and perſons as his mazefly ſhall appoint to 
receive the ſame ; and ſhall take no fee or reward for the execution 
of the ſaid office, from any other perſon than from his majeſly, or 
thoſe whom his majeſty foall appoint on that behalf: So help you god. 
CW. £7. 1. 14. 


And no perfon ſhall be capable of any office relating to the faid 
duties (other than that of chief commiſſioner), until he ſhall be- 
fore two commiſſioners, or two juſtices of the peace where he ſha) 
be appointed officer, take the faid oaths of allegiance, ſupremacy, 
and abjuration, and the ſaid laſt mentioned oath ute putandis. 

iz. | | | | 
: 2. iy he > & 3 Ar. c. 14. No falt of the produce of G7 
Britain, or the e of Man, ſhall be imported or landed in Eng ö 


land 4 
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land; on pain that the ſame ſhall be forfeited, and alſo the ſhip 
and tackle ; and every perſon aſſiſting therein ſhall forfeit 20 J. or 


be impriſoned: fix months. / 1. (And by the 5 G. c. 18. J 23. 
this is extended to ſalt ſhipped for exportation, and put on ſhore 
2pain, or taken out of the veſſel.) 

And the ſalt officers may at any time within two months, ſeize 
the ſalt, ſhip, and tackle ; and if the owner ſhall not in 20 days 
claim the fame, and give ſecurity to anſwer the value, they ſhall 


de ſold. / 2 : 1 
But this ſhall not extend to ſalt ſhipped to be carried coaſtwiſe 


by certificate. J 3. | 

Alſo, where ſalt entred for exportation, ſhall be forced into 
any port by weather, enemies, or other neceſſity, the owner or 
maſter may within 20 days reland the falt, ſo as entry be made, 
and the drawback repaid. / 4. | | | 
| Alfo, where a ſhip ſhall come in from Ireland, or any other fo- 
reign part, having any ſalt on board, which was taken in only for 
proviſion of the ſhip ; the maſter may land the ſame, ſo as entry 
be made in ten days, and the duty paid or ſecured as for foreign 
ſalt imported. id. /. 6. But if he ſhall not enter and pay, or 
ſecure the duty in ten days, and before it be landed, the ſame ſhall 
be forfeited ; and the maſter, owner, or importer, ſhall forfeit 
double value. 5 G. c. 18. / 18. | 


3. By the 5 V. c. 7. There ſhall be paid for every gallon of Foreign ſalt im- 
foreign ſalt imported, 3 d. over and above other duties. / 3. ported, 


And by the 9 & 10 V. c. 44. an additional duty is laid, of 
74. a gallon. /ꝗ 3. The ſame amounting in the whole to 
6s. 8 d. a buſhel. 8G. c. 4. 


The gallon to be rated after 8 gallons to the buſhel. 7//inch/ter 
meaſure. 5 V. c. 7. ſ. 18. | 


And 84 16. weight of foreign ſalt ſhall be deemed a buſhel. 


1.4. f. 1 c. 2 6 


Which ſaid duties ſhall be paid by the importer, on entry, 
and before landing ; yet, on giving ſecurity to the colleQor, he 
ſhall have ſix months time for payment: But if he pay ready 


money, he ſhall have after the rate of 10 J. per centum per annum 


abated. 9 & 10 V. c. 44. / 6. | = 
And by the 5 An. c. 29. If the ſalt imported amounts in the 
whole to more than 40 buſhels, a further time js allowed for pay- 
ment of the duties; In order to which, the ſalt ſhall on landing 


be weighed, cellared, and. locked up in the preſence of a ſalt offi- 


cer, under the cuſtody of the merchant or importer (who is to be 


at the charge of the cellarage or ſtorehouſe) ; and the merchant 


or importer may in preſence of a ſalt officer, and by warrant or 


permit under his hand and fea], have what quantity thereof his 
occaſions* may require, not under 40 buſhels at a time; giving 
ſecurity for the duty of what quantity he receives, payable in fix 
months: and if he ſhall pay ready money, he ſhall have after the 
rate of 10 J. per cent. pr annum abated. /. 1, 3. | 
But if ſuch foreign ſalt imported, ſhall not on landing be ſe- 
Cured as aforeſaid, it ſhall be liable to payment of duties, and to 
ſuch penalties for not paying or ſecuring the ſame, as if — 
— 3 : ' a 
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| 7 thereof, to be recovered of the importer. 
18. | | 


had not been made; and no ſalt ſo cellared and locked up ſhall be 
removed without notice firſt given to the officer, and without a 
warrant or permit for conveying it; on pain of forfeiting ſuch 
ſalt, and 105. a buſhel, and allo 20 J. to be recovered of the in. 
porter; and the carrier or perſon removing it, thall be alſo liable 
to the penalty of 10 5. a buſhel, and 20 . for every offence. , 2 
And no foreign ſalt ſhall be imported in any ſhip or veſſel of leg 
burden than 40 tuns, and in bulk only (except for the nec 
proviſions of the ſhips); on pain of forfeiting the ſalt and double 


3 G. 2. c. 20, 


Landing falt be- 4. Andd if any ſalt be landed before entry made with the {al 


© Fore payment of 


the duty. 


Search on ſhip- 
board 


Ships hovering 
near the coaſt, 


Duty on home 
faſt, | 


officer, or before the duty paid, or without a warvant for landin 
the ſame ſigned by the ſalt officer; it ſhall be forfeited, or the 
value, and alſo 1os. a buſhel. 9 & 10 V. c. 44. / 6. And 
— every perſon aſſiſting therein, ſhall forfeit 100 J. 5 6. 
e. IS. / 24. | X 8 
5. And any officer of the ſalt duties, or cuſtoms, may go on 
board any veſſel, to ſearch if there be any ſalt on board, and may 
ſeize the ſame if it be ſound in any other veſſel than that wherein 
it was brought into port, unleſs it had been entred, or the duty 
paid; and all ſuch ſalt ſhall be forfeited, or the value thereof, to 
be recovered of the maſter or owner of the veſſel, who ſhall alſo 
be liable to all other penalties as if the ſame had been landed 


without entry or payment of duties: and every perſon obſtructi 
fuch officer, ſhall forfeit 40/. 5 G. c. 18. / 22. EY 


6. And where any veſſel, laden with ſalt, ſhall be found hover- 


ing on the coaſts, the officers of the cuſtoms or ſalt duties may go 
on board and compel them to come into port, and may continue 
on board, till the ſalt ſhall be unladen, or the ſhip depart on her 
voyage: And if the perſons on board ſuch ſhip, or any other 
veſſel importing ſalt, ſhall negle& or refuſe to enter, or to unlade 
ſuch ſalt, for 20 days after it is come into port, or within that time 
to depart on their voyage, unleſs permitted by the chief officer of 
the cuſtoms to ſtay longer; in ſuch caſe all the ſalt on board ſhall 
be forfeited, and double value thereof, to be recovered of the 
maſter or commander of the veſſel. 1 Ar. ft. 1. c. 21. / 7. 
7. By the 5 V. c. 7. a duty is laid on home falt of 154. a 
allon. / 3. ' | 
Which by the 7 & 8 V. c. 31. is explained to extend to all 


ſalt made from rock falt, ſalt refined, or ſalt made from falt. 


Je 43. -F36 | : 
And by the 9& 10 V. c. 44. a further duty is impoſed on all 
| ſuch ſalt, of 349. a gallon. /. 5. 


The ſame amounting in the 
whole to 3 5. 44. a buſhel. | | | 
Note; By the 3 G. 2. c. 20. Theſe duties were repealed, but 
were revived by the 5G. 2. c. 6. for three years, and fo from 
time to time continued, and at laſt by the 26 G. 2. c. 3. made 
perpetual. | 
And by the 9 Ar. c. 23. A further duty of gs. a ton, is laid 


on all rock ſalt exported to /reland. J. 44. 


And 


Exciſe. (Salt) 
And rock ſalt ſhall be aſcertained as to payment of the duties, 
at 65 pounds weight to the buſhel. 1 Au. fl. 1. e. 21. J 9. 
All other ſalt at 56 pounds to the buſhel. 9 & 10 1. c. 44. 


þ Where any rock falt for which the duties ſhall have been Drau back on 


paid or ſecured, ſhall be melted and refined; the perſon who ſhall rock ſalt refined. 


refine it into white falt, ſhall have an abatement out of the duty 
of the ſaid white ſalt, of ſo. much as was charged on the ſaid rock 
{ melted. and refined-; ſo as the rock ſo refined were before the 
melting thercof weighed in preſence of the officer ; and fo as oath 
be firſt made before a juſtice near adjoining, of the particular 
quantity of rock ſalt by ſuch refiner employed in making the ſaid 
white ſalt, and that he or any other perſon by his privity did not 
increaſe the ſaid rock ſalt by mixing or other undue practice, and 
that no former allowance for the ſaid rock ſalt had been made to 
his uſe; and ſo as due proof be made upon oath or otherwiſe, 
that the duties for the ſaid rock ſalt ſo refined were paid or 
ſecured. 10& 11 F. c. 22. . 6. 7 70 | 

And no rock ſalt ſhall be refined or made into white ſalt in any 
place except within ten miles of the pit, or at ſuch places as were 
uſed for refining rock ſalt before May 10, 1702. on pain of 405. 
a buſhel. 1 An. fl 1. c. 21. J 10. 3 

9. Every maker of ſalt, refiner of rock ſalt, and proprietor of E®try of ſalt 


any falt works or pits, who ſhall ſet up or uſe any ſalt work, ſalt orks and itz. 


pit, ſalt pan, ſtorehouſe, warehouſe, or other place, for the ma- 
king, laying, refining, or keeping of falt or rock. falt, without 


giving notice thereof at the next ſalt office; ſhall- forfeit 40/. 


Fin ft. 1. % 23% , 1. i | We 

10. And if any ſalt maker, importer of falt, or refiner or pro-, Officer to enter 
prietor of rock ſalt, ſhall on requeſt or demand made, in the day and ſurvey. 
time, or in the night in preſence of a conſtable, refuſe to permit 
the officer to enter and come into his works, warehouſe, ſtore- 
houſe, or other place for making, laying, refining, or keeping of 
alt; he ſhall forfeit 40 J. 1 An. ft. 1. c. 21. , 2. 


11. And, generally, if any perſon ſhall obſtruct any officer in Obſtructing the 


the execution of his office, or of the powers given him by any officer. 
law relating to the ſalt duties; he ſhall forfeit 20 J. and for non- 
payment, and in default of diſtreſs, he may be committed to the 
houſe of correction, to be whipt and kept to hard labour for any 
ume not exceeding one month. 1 An. /t. 1. c. 21. % 4. | 
12. No falt ſhall be delivered from any ſalt works or pits, with R<moving falt 
out notice firſt given to the officer; on pain of forfeiture of the Without notice. 
—_ delivered, and of 201. by the owner of the works or pits. 
$6 Fi Be: 7 it. ic 5 
And by the & 10 V. c. 44. No ſalt ſhall be delivered from 
any ſalt works or pits, without notice given to the officer ; on 
pain of the owner forfeiting the ſame, and 105. a buſhel. / 26. 
13. The collector ſhall provide at every ſalt work or pit, a ſuf- Scales and 
ficient beam, ſcales, and weights, or ſtilyard, and ſhall have liberty weights. 
to fix the ſame, for weighing the ſalt that ſhall be delivered from 
thence ; and one or more perſons living near, ſhall be admitted 
and ſworn to the true weighing of ſuch ſalt, before one juſtice 
near 
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Entry of ſalt 
made, 


near adjoining; without fee; and he ſhall be paid by the colleg 
or officer for the duties. 7 8 W. c. 31. 46. 

14. Every owner of any rock pit, who ſhall take any rock ſalt 
out of ſuch pit, ſhall before the removal thereof, eauſe the fame 
to be weighed in the preſence of the ſalt officer, who hall attend 
at all reaſonable; hours in the day time to ſee it weighed, and take 
an account) and make return thereof in writing under his hand 
to the commiſſioners of exciſe, or whom they ſhall appoint, leav- 
ing a true copy under his hand with the proprietor : and if the 
proprietor refuſe to weigh it in preſence of the officer when taken 
out of the pit, or ſuffer any rock ſalt to be removed from the pit 

| before it hath been weighed ; he ſhall forfeit zo/. and double va- 
een. . 22. 3. | 
15. All makers and proprietors of ſalt ſhall make entries with 
the ſalt officers of the quantity by them made and delivered, or 
imported ; and ſhall have a warrant under the hand and ſeal of an 
officer, impowering them to carry away the ſame, before it ſhall 
be removed, which warrant the officer ſhall give on paying or 
ſecuring the duties (in nine months, 5 An. c. 29. / 5.) : But 
if any perſon at the time of entry ſhall pay ready money, he 
ſhall have after the rate of ten per centum per annum allowed. 
7.6 | | 


Payment of the 16. And the proprietor of rock pits ſhall clear off the duties of 


duties. 


— LE 


Pifcount on pay- 


ment. 


How far rock 


all rock ſalt, in two days after the charge made by the officer, or 
within the ſaid two days give ſecurity to pay the ſame (in twelve 
months, 5 An. c. 29. /. 5.) ; on pain of double value of the du- 
ties: But if he ſhall pay within the two days, he ſhall be allowed 
after the rate of 10/. per centum per annum, for the ſaid twelve 
months. 10 & 117. c. 22. .. 4, 5. ä 
17. And perſons giving ſecurity for payment of the duties, 
may at any time within 28 days after giving the ſame, pay the 
duty, and ſhall have a diſcount after 10 J. per centum per annum for 
the remainder of the time. 1 An. f. 1. c. 21. J 29. 
18. But the owners of rock ſalt, may remove it out of the 


tet may be re- pits, or warehouſes adjoining or belonging to ſuch pits, into their 
moved, with the gther warehouſes or places for ſtoring thereof, for convenience of 


duty unpaid, 


Salt carried 
without a per- 
mit. 


ſelling or ſhipping, after entry made, and a warrant taken for the 
ſame from the next officer; and ſhall not be obliged to pay or ſe- 
cure the duty on ſuch removal, 5 W. c. 7. J. 22. 
19. The officers may ſeize all ſalt carried before entry, with- 
out a permit, and the ſame ſhall be brought to the next office; 
and if it ſhall not be claimed by the owner or one deputed under 
his hand, in ten days, it ſhall be forfeited and ſold the next gene- 
ral day of ſale: And if it be claimed in ten days, and the claimer 
doth not make it appear by the oath of one witneſs that it had been 
duly entred, and a warrant obtained for removing it, it ſhall 
likewiſe be forfeited : And every perſon who ſhall carry or cauſe 
it to be carried before ſuch entry and warrant, ſhall forfeit double 
the value. 5 . c. 7. ſ. 7. And alſo 105. a buſhel. 9 & 10 V. 
c. 44. . 12. i | 
And by the 1 Ar. f. 1. c. 21. If any ſalt carrier, or other per- 
ſon, ſhall remove any ſalt from any ſalt works, or place thereunto 
| | belonging, 


the « 


belonging, without entry and payment of the duties or ſecuring 
the ſame, or without a permit; the officers may not only ſeize the 
ſalt, but alſo apprehend the offender, and if he ſhall not on con- 
viction pay the penalties, and no ſufficient diftreſs can be found, he. 
may be committed to the houfe of correction to be whipt and kept 
to bard labour for any time not exceeding one month. /,. 4. 
Ard by the 2 & 3 An. c. 14. The carrier, who ſhall carry any 
falt without a permit, ſhall forfeit 20 . 8. 5 


20. And every perfon in whoſe poſſeſſion any ſalt ſhall be Salt found un- 
fo*nd, near the falt works or fea coaſts, which hath not been en- entred. 


ned, and the duty paid or ſecured; ſhall if it be foreign fait, be 
liable to ſuch penalties as if he had landed the ſame without entry 
or payment of duties; and if it be Eg ſalt, he ſhall be liable 
to fach penalties, as if he had removed it from the ſalt works 
without entry or payment of duties, and without a permit; unleſs 
he ſhall make it appear, that he bought it of a maker, retailer, 
or importer of ſalt, and of whom. 1 Au. ff. 1. c. 21. / 3. 


21. The ſalt officer ſhall deliver gratis and without delay, fo Several permits 
many ſeveral permits to each carrier of ſalt, as he ſhall demand for do be delivered 


ſuch ſeveral horſe loads of falt as he ſhall load at one time, and at ar es 


: one ſalt work. 7 & 8 Wicc. 31. / 27. 
« of 22, The lord mayor and aldermen in Conaon, and the juſtices of Prices of ſalt. 
_ the peace in the country at their general ſeſſions, may ſet and pub- 
n liſh in writing the prices of ſalt, and alter the fame as there ſhall 
Py be occaſion: and perſons refuſing to ſell at ſuch price, or ſelling at 
we a higher price, ſhall forfeit 5 /. half to the king, and half to the 
2s informer, by diſtreſs, by warrant of the lord mayor or any ſuch 
Juſtice ; and in default of ſufficient diftrefs, to be impriſoned till 
ales / os | Spe Tong | — 
/ the 23. By the 9 H 10 V. c. 6. No perion dealing in falt, ſhall Salt to be fold 
p95 l it otherwiſe than by weight, after the rate of 56 pounds to the by Weight. 
buſtel; on pain of 5 J. to the informer ; to be determined by two 
* Juſtices reſiding near: And the party 8 may appeal to the 
* next ſeſſions. And the ſaid juſtices ſhall on complaint ſummon the 
an party accuſed, and on appearance or contempt examine the mat- 
ee ter, and on proof by the oath of two witneiles, or confeſſion, 
6: tht give jadgment, and ſhall iſſue their watrant to levy the ſame by 
Cireſs, and cauſe ſale thereof to be made, if not redeemed in fix 
with- days, rendring the overplus, and for want of ſufficient diſtreſs, 
ies Gall impriſon the offender till ſarisfaNiba is made. 5 
under And no perion ſhall J falt otherwiſe than by weight, and not 
gene- by meaſure; on pain of 10s. a buſhel, and fo proportionably. 
Love 1 dn. Hf. 1. c. 21. f 28. 11... 
been 24. No retailer or ſhopkeeper ſhall' ſhip any ſalt to be ſent to Carrying coaſt- 
ſhall ary port within the kingdom, before he hath made it appear by wile, 
oaula oath or otherwiſe, before the commiſſioners or a ſalt officer, that 
louble the duty is paid or ſecured, or that it was bought of ſome other 
of ater or ſhopkeeper that hath paid the duty. 5 W. c. 7. , 8. 
And all ſalt to be put on ſhipboard, ſhall be weighed at the place 
r per- vere taken on board; and none ſhall be car:ied on board before 
reunto Es weighed, and a permit containing the quantity is obtained; 
ngings en pain of forfeiture, and 105. a bulhe): But if the officer ſhall 


Vor I. T2 : rot 


not attend to weigh it, or refuſe to give a permit, it may be car- 


| by: on board without incurring any penalty. 10 C11 V. . ,, reſh 
> 30, It. 5 F, 
And where any ſalt ſhall be laid on ſhipboard, the officer of the ord: 
cuſtoms where it ſhall be laden, ſhall in the cocquet (which cocquet loſt 
ſhall be alſo ſigned by the ſalt officer) expreſs the quantity: And if by! 
ſuch ſhip come into any port, the officers of the cuſtoms or the 
of the ſalt duties, may go on board and demand a ſight of the 98 
cocquet, and if any ſuch officer ſhall have juſt cauſe to ſuſpect, cha 
that there is not ſo much ſalt on board as the quantity expreſſed in two 
the cocquet, and ſhall make affidavit thereof, before the collector qual 
or cuſtomer of the port, or perſon executing either of their of that 
ces; he may weigh all the ſalt on board; and if there ſhall not any 
be ſo much as the cocquet expreſſeth (making allowance for waſte) the 
the ſalt remaining ſhall be forfeited. 1 Ax. ff. 1. c. 21. / 13, and 
And perſons ſhipping ſalt to be carried coaſtwiſe, the duties for buy 
which have been raid or ſecured, ſhall have an allowance for cert 
waſte after the rate of three buſhels for every 40 buſhels of white dati 
ſalt, and after the rate of a buſhel and an half for every 40 buſhels 2 
of rock ſalt; which allowance ſhall be made but once for the duty 
ſame ſalt, altho' it be carried from ſeveral ports coaſtwiſe. 5 A.. or d 
c. 29. . 4. 6 An. c. 12. . 1. 6 | out, 
And every commander of any veſſel that ſhall carry ſalt fron WW + 
one port to another within the kingdom, ſhall (before he hath a cont 
warrant for landing it) deliver to the ſalt officers in the port of obſi 
landing, a true particular of the quantity, figned by the ſalt and þ. 18 
cuſtomhouſe officers of the port from whence he came; and then A 
the maſter, mate, or boatiwain, ſhall make oath before ſome of 5H 
the commiſſioners or their officers, that to his knowledge there ip 
hath not been laid on board any ſalt ſince he came from ſuch pon. buſh 
And if the veſſel be to deliver one part of the ſalt at one por, falt, 
and another part at another port, then the officers for the ſalt and 4-1, 
cuſtoms, where part of the ſalt ſhall be delivered, ſhall certify on A 
the back of the warrant, or by certificate alone, under their hands tatio 


and ſeals, how much of the ſalt hath been there landed ; on pain entr! 
of forfeiting double the value of the ſalt that ſhall be otherwiſe mpe 


delivered. 5 W. c. 7. /. 9. And likewiſe 105. a buſhel. 9& 10 buſh 
V. c. 44. J 12. | | | 98 

And the officer at the unlading port may go on board the ſhip, A 
and demand a fight of the permit, and weigh the falt upon unla- ther 
ding; and if it be more in weight than is contained in the permit, on b 


the ſurpluſage ſhall be forfeited, And if the maſter of the ſhip turn 
ſhall refuſe to ſhew the permit, the officer may ſeize and detain ſhall 
the ſalt till it be produced. And if he do not produce it in four part 
days after ſeizure, the ſalt ſhall be forfeited. 10 C11 V. c. 22. of t] 


FTE | ſhip, 

On reſhipping any ſalt from any boat, barge, or other vel, A 
and before any diſpatches be granted for the ſalt fo reſhipped, the ſecut 
maſter, mate, or chief boatman, ſhall make oath before the {alt Mall 
officer, that all the ſalt taken in at the place of lading is reſhippes ihall 
on board ſuch veſſel, and that no ſalt hath been added to it o. on 


taken from it, to the beſt of his knowledge and belief ; on pain hel 
1 U 


Exciſe. (Calt.) 
of forfeiting double the value of the ſalt that ſhall be otherwiſe 
reſhipped, and likewiſe 105. a baſhel. 5 G. c. 18. / 25. 

And where any ſubject hath ſhipped ſalt that hath paid duty, in 
order to be conveyed to ſome part of England, and any of it is 
loſt at ſea (or in any port, harbour, or river, 8 G. c. 4. J 11.) 
by ſtorm, or being thrown overboard for preſerving mens lives or 
the veſſel (or by finking of the ſhip, or be taken by enemies, 
g& 10 V. c. 44. 2& 3 4n. c. 14.) ; in ſuch cafe, the mer 
chant or owner of the ſalt ſhall, on proof made by the oaths of 
two. witneſſes, whereof the maſter or mate ſhall be one, at the 

ſeſſions where he ſhall inhabit, of the loſs of ſuch ſalt, and 
that the ſame was not occaſioned by any leakage of the ſhip, or 
any negligence or default of the maſter or mariners, receive from 
the ſaid ſeſſions a certificate that ſuch proof was made before them; 
and on producing the certificate to the ſalt officer he ſhall let him 
buy the like quantity duty free. 2 & 3 An. c. 14. J. 18. Which 
certificate ſhall alſo vacate the ſecurity given for payment of the 
daties. 26G. 2. c.32./. 6. 


25. When any ſalt ſhall be entred to be put on board, and the Exportation- 


duty paid or ſecured; the officer ſhall, on due notice, by himſelf, 
or deputy, between ſun riſing and ſetting, attend the weighing it 
out, without loſs of time; on pain of 40s. 9 &@ 10M. c. 6. / z. 
And the ſalt officers may go aboard all ſhips exporting ial:, and 
continue, and take an account thereof; and if any perſon ſhall 
obſtruct any ſuch officer, he ſhall forfeit zo/. 1 An. ft. 1. c. 21. 


J. 15. | | 

And there. ſhall be a drawback of the duties on ſalt exported. 
e. 7. it ie ! ür. , 7˙ 
Moreover there-ſhall be an allowance of 4 buſhels for every 40 
buſhels of white ſalt, and of two for every 40 buſhels of rock 
yo exported to Ireland; for the waſte in carriage. 5 Aw. c. 29. 
14. f * n 
And if any ſalt, for which the duty hath been repaid on expor- 
tation, ſhall be landed again before the duty be again paid, and 
entry made, and other things performed, as in caſe of foreign ſalt 
imported; the offender ſhall forfeit double value, and 105. a 
buſhel, and the other penalties for foreign ſalt landed unentred. 
9 10 V. c. a4 'f 27. 5 V. c. . , 20. 55 

And if any ſhip laden with ſalt exported, ſhall by freſs of wea- 
ther or otherwiſe be drove into any port, the ſalt officer may come 
on board, and continue till the ſhip ſhall unlade her cargo, or re- 
turn to ſea; on pain of 20 l. to be recovered. of the maſter who 
ſhall refuſe the officer to come or continue on board. And if any 
part of the ſalt ſnall be put on ſhore, without entry or repayment 
of the duty; the ſaid ſalt, and alſo the whole cargo of ſalt in the 
ſhip, ſhall be forfeited. 1 An. fl. 1. c. 21. J 12. | 

And where any ſalt, for which the duties ſhall have been paid or 
ſecured, ſhall be ſhipped in order to. be exported, and the ſame 
ſhall periſh by ſinking of the ſhip in the port, before the exporter 

Il be intitled to a drawback ; the exporter or proprietor ſhall 
on proof made at the next ſeflions, to be held next to the place 
Where it ſhall ſo periſh, of the loſs of ſuch ſalt, receive from the 

a | | ſaid 
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Salt for uring 


Exciſe. (Salt.) 
ſaid ſeſſions a certificate, that ſuch proof was made before them; 
and on producing the certificate to the collector of the alt duties, 
he ſhall let ſuch perſon buy the like quantity duty free. 2 & 2 An. 
c. 14. J. 10. ; 520 360.2507 of bav$rco? | 

And where any falt ſhall be-ſhipped in order for exportation to 
Ireland, and it ſhall periſh by ſinking of the ſhip, or be taken by 


enemies; the exporter! or proprietor ſhall on proof made at the 


quarter ſeſſions for the place from whence it was exported, of the 
loſs of ſuch ſalt, receive from the ſaid ſeſſions a certificate, that 
ſuch proof was made before them; and on producing the certifi- 
cate to the officer of the place where the duty hath been paid or 
ſecured, the ſecurity ſhall be diſcharged, and the money repaid, 


4 An. c. 12. . 11. 9 An. c. 23. , 46. Proof to be made in 


two years. 26 G. 2. c. 32. . 7. 5 5 

26. The curers of fiſh for exportation may import foreign ſalt, 
or take from the pit or work Britiſb ſalt (or rock ſalt refined, 
8G. c. 16. / 6.) for curing: fiſh for exportation, without duty, 


except the cuſtoms on importation ; ſuch foreign ſalt being landed, 
and ſuch Britiſb ſalt being taken from the pits or works, and 


weighed, in the preſence of an officer, and being lodged in a 
warehouſe, under a lock both of the officer and proprietor ; which 
ſhall remain there during the ſeveral intervals of the fiſhing ſeaſon, 


| 5 C. c. 18. . 1. © 


And any perſon who ſhall imbezil any foreign ſalt after impor- 
tation, and before cellaring, ſhall forfeit. 20s. a buſhel; and any 
perſon who. ſhall imbezil any Britiſb ſalt, after weighing at the 
pits or works, and before cellaring, ſhall forfeit 105. a buſhel, 
Ee. 10. 4. Ka „ | 

The proprietor ſhall enter at the next office the quantity ſo 


by him lodged ; and the officer ſhall keep an account of the quan- 


tity in his cuſtody. 5 G. c. 18. 1. 

And at the beginning of the fiſhing ſeaſon, the proprietor or 
his agent ſhall make oath in writing before an officer at the next 
office, declaring the quantity ſo lodged, and that it is all intend- 
ed for curing of fiſh for exportation only, and ſhall not by his 
conſent be delivered but for the faid purpoſe: after which oath 
ſo made and filed, the officer in whoſe cuſtody the ſalt hath 
continued during the interval of the fiſhing ſeaſon, ſhall deliver 
all the faid fait into the ſole cuſtody of the proprietor. 5 6. 
6 41:4 35; | | 


And in the caſe of herrings to be cured for exportation, it is 
enacted by the 8 E. c. 4. and 8 G. c. 16. that the proprietor of 


ſuch falt delivered duty free, or his agent, ſhall inſtead of the {aid 
oath, make oath in writing at the next ſalt office, declaring the 
quantity of the foreign or-Briti/h ſalt reſpectively lodged for cu- 


ring of fiſh, and that it is intended for the curing of fiſh for ex- 


portation only, and ſhall not by his conſent be delivered but for 


that purpoſe, except ſo much thereof as ſhall be uſed for curing | 


ſuch red or white herrings as ſhall be entered for home conſump- 
tion, and charged with the duties by the ſaid acts reſpectively 
chargeable thereupon. 13 Neb 


7 i | : And 


p Tz YG FS) ; - 

Exciſe. (alt.) 
And no foreign ſalt ſhall be delivered over from the joint 

: cuſtody of the officer and proprietor, into the. ſole cuſtody of the 

proprietor or his agent, for curing fiſh for exportation; except he 

give ſecurity to the-ſatisfaftion-of the chief officer of the ſalt duty 


in the port, that he will account for the foreign ſalt ſo by him re- 
25 ceived, or anſwer the penalties. 8 G. 2. c. 12. J 3. | 

, And for every buſhel of ſalt ſo lodged, which ſhall be either car- 
x ried away, or found wanting at the redelivering thereof into the ſole 
cuſtody of the proprietor, reaſonable allowance for waſte being firſt 
* made; the proprietor ſhall forfeit 20s. 5 G. c. 18. / 3. 

And at the end of every fiſhing ſeaſon, the officer ſhall take 
a an account of the quantity remaining in hand which ſhall de 
= locked up as aforeſaid : and the proprietor ſhall (within three 
t. months after the expiration of each year, 8 G. c. 4. J. 10.) deliver 
3. an account in writing into the office, containing the quantity of 
4 fiſh exported or entered for exportation, on which the ſalt hath 
4 been uſed ; together with a certificate from the officer where it is 
4 ſhipped for exportation, verifying the account; which account 
ſhall be alſo affirmed by the oath of the proprietor or his agent, 
8 and remain in the office; and if any of the ſalt ſhall be delivered 
* orer to any other perſon, and uſed by him in curing of fiſn, that 

: alſo ſhall be expreſſed m the account, and ſuch perſon ſhall in like 
2 manner make another account of all the ſalt uſed by him: And 
ny if any ſuch perſon ſhall negle& or refuſe to deliver ſuch account 
hs within the ſaid time; he ſhall forfeit 40 1. 5 G. c. 18. 1. 
el And if the proprietor of ſuch ſalt ſo delivered over, ſhall no 

G make it appear by oath or otherwiſe to the proper officer, that 
5 ſuch ſalt ſo delivered over was uſed for curing of fiſh; he ſhall 
. be deemed guilty of imbezilling it, and forfeit 50 1. 11 G. c. 30. 
© Alſo the ſaid account ſhall expreſs the quantity of red or white 
8 berrings entred for home conſumption, on which ſuch ſalt hath 
oY: bern ned. AA 4. Þ 8G. e. 16. J. 3. e 
TH And for every buſhel of ſalt, ſo taken out of the cellar or ſalt 
8 works, which ſhall not be ſo accounted for by ſuch oath and cer- 
voy thcate ; or by certificate from the quarter ſeſſions, that proof was 
wer there made, that ſuch ſalt was put on board for curing fiſh at ſea, 
6. and was there taken by enemies, or otherwiſe loſt at fea; or ſhall 

not be returned into, or found remaining in the cellar or ware- 
8 houſe: the owner or other perfon ſtanding accountable for the 
1 of ſame, ſhall forfeit 20 . And the proprietor or his agent ſelling, 
ald giving away, uſing, or delivering any ſuch ſalt otherwiſe than for 
the the purpoſes aforeſaid; ſhall forfeit 20's. a buſhel: And every per- 
Hh {on buying or receiving the ſame, ſhall forfeit alſo 20s. a buſnel: 
| ag: And in default of payment in 14 days after conviction, and where 
the vo {uſficient effects can be found to anſwer the ſame, he ſhall be 
ring” {ent to the houſe of correction, to be whipped and kept to hard 
up- labour, not exceeding three months. 5 G. c. 18. , 2. 
vely For every caſk of pilchards or ſcads exported, containing 50 


gallons, ſhall be paid by the ſalt officer an allowance of 7s. for 

every hundred of codfiſh, ling, or hake (except dried ones called 

And taberdines) of 14 inches long, from the bone in the fin to the 
8 thi: & 


Exciſe. (Call.) 
third joint in the tail, 5 5. for every barrel of wet codfiſh, Ine. 
f 32 gallons, 2 5 for every hundred weight of haber. 

2242 2 17 2very barrel of ſalmon of 42 gallons, 45. 6 4. for 
every barie: ot Mu, berrings 25. 8 d. for every bar el of full 
red her rings 1 s. 9 d. for every barre! of c:can ſhotten e herri 
15. for every laſt of dried red :prats 1s. And th» officers ſhall 
cut off part of the tail of the codiſh, ling, and take; 9d 
mark the caſks of the other fiſh ; that it wv be known that they 
have once had the allowance. 5 C c. 18. /. 6. 

And the maker or curer of red herrings, before he remove 
them (except for exportation) from the place of ring, al 
make entry thereof at the next ſalt office, and pay 15.2 2 
thouſand. And if they be packed up in caſks, the number all 
be marked on the head; and a permit ſhall be given by the at 
officer, expreſſing the number, and the mark and number of the 
caſxs, and for what place they are intended, and whether to be 
ſent by land or water; on pain of forfeiting all the red herrings 
removed otherwiſe, and alſo 40s. a thouſand. 8G. c. 4. / 2. 
And as the duties on ſalt ſhall riſe. or fall, the 1 s. 8 d. a thouſand 
all riſe and fall proportionably. / 5. | 

And the maker or curer of white herrings, before he remove 
them (except for exportation) from the place of curing, ſhall 
make entry thereof at the next ſalt office, and pay 3s. 44. 2 
barrel; and the caſk ſhall be marked on the head, ſhewing the 


Contents: then a permit ſhall be given by the ſalt officer, expreſ- 


ſing the quantity, and mark and number of the caſks, and for 
what place they are intended, and whether to be ſent by land or 
water; on pain of forfeiting all the white herrings removed other- 
. wiſe, with the caſks, and alſo 4035. a caſk. 8 G. c. 16. J 2. 
And the officers at all times in the day, or in the night in pre- 
| Tence of a conſtable, may enter into the cellars and warehouſes, 
and inſpect the curing of the fiſh, and gage the ſalt, and mark the 
caſks, and ſee them exported; and if any perſon ſhall obſtrud 
them, he ſhall forfeit 20/. 5 G. c. 18. / 7. 

No herrings, pilchards, ſcads, codfiſh, ling, hake, ſalmon, or 
dried red ſprats, ſhall after they be put on board any boat or veſſel, 
in order to be exported, be taken out thereof, otherwiſe than to 
put the fiſh into the ſhips in which they are to be exported, nor 
put on ſhore but in preſence of a ſalt officer ; on pain that the 
ſame ſhall be forfeited, and alſo the ſhip and tackle ; and every 
perſon aſſiſting therein, ſhall forfeit 20 J. or be impriſoned {ix 
— <6. c.18. f 23, a& 3 & 14 £13 

If the ſaid fiſh ſhall not be exported, for want of an opportu- 
nity, while they are good and merchantable ; the owner may 
cauſe them to be deſtroyed in the preſence of an officer: and the 


officer's certificate that they were deſtroyed, ſhall be admitted to 


verify the account. 8 G. c. 4. 4. | 

No perſon ſhall cure or pack pilchards for ſale, unleſs be be 
owner or part owner of a ſeyn or drift net, or have the conſent 
of ſuch owner in writing, and that on each caſk or hogſhead the 


word // or drift ſhall be burnt with an iron, together _— 


for fale, and that no part thereof was ſpent nor intended to be 


peid for all ſoap imported (over and above former duties) 3 d. a 


Exciſe; (Salt. 
yame and ſurname of the owner, and the number of pilchards ; 
on pain of double value. 1 Au. ff. 1. c. 21. /. 31. | 1 
27. For every barrel of ſalted beef or pork exported for ſale, Salt for euring 
there ſhall be allowed 5 s. a barrel; to be paid by the ſalt officer of beef and 
in 30 days after demand, on a debenture to be prepared by the ca 
collector of the cuſtoms, and verified by the ſearcher as to the 
quantity, and that it is good and merchantable: and the oath of 
the exporter or agent ſhall be firſt taken before the principal of- 
fcers of the port, that it was ſalted with ſalt for which the duties 
ha'2 been paid and not drawn back, and that it is really exported 
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ſpent for the ſhip's uſe, and not intended to be relanded ; and the 
falt officers, on exportation of beef or pork, may mark the barrel 
or veſſel, that it may be known to have been exported. 5 An. 
CES -: | 
id if any ſuch beef or pork ſhall be relanded, it ſhall be for- 
ſeited, and alſo 40 5. a barrel; to be recovered of the importer or 
proprietor. J 9. | | DOR 
28. No perſon ſhall uſe any brine before it is boiled into ſalt, Uſing brine or 
or any rock ſalt before it is refined into white falt, for pickling or wg Ong * 
curing of fleſh or fiſh, or preſerving any proviſions ; on pain of 
40s. for every gallon of brine, or pound of rock ſalt. 1 An. 
„ £- 6 Ls | 
f And every —_ who ſhall carry any brine from the alt pits 
(other than the known proprietors of pans for boiling it into white 
ſalt) ſhall likewiſe forfeit 403. a gallon. 5 G. c. 18. / 17. | 
209. All penalties and forfeitures given by any act relating to Power of the 
the duties upon ſalt (except where it is herein otherwiſe directed) Juſtices. 
ſhali be employed half to the uſe of the king, and half to him 
who ſhall ſeize or inform; to be recovered in ſuch manner, and 
with ſuch power of mitigation, as any forfeiture may be by any 
law of exciſe; or in the courts at V ſiminſter. And every ſuch 
officer may ſeize all ſalt and other things, which by any law re- 
lating to the duties on ſalt are declared to be forfeited. 5 G. c. 18. 
＋ 6. 240. RISE 33. FR | 18 0 
30. And if any perſon is aggrieved by any order of two ju- Appeal. 
ſtices relating to the duties upon ſalt, or to any forfeiture or of- 
fence concerning the ſame; he may appeal to the next quarter ſeſ- 
ſions. 10 C11 W. c. 22. f. 9. 1 
31. But no dealer in ſalt ſhall act as a juſtice of the peace in Dealer in falt not 
any matter relating to the duties upon ſalt; and if there fhall not 3 
be a ſufficient number of Juſtices in any corporation, not dealers i. = 
lalt, the juſtices of the county ſhall have power to act therein. 
ia. f. 1. . 1 | 


ALI. Soap. | 
1. By the 10 An. c. 19. and 12 An. ft. 2. c. 9. There ſhall be Puty on ſcap 


imported. 


pound ; which ſhall be under the management of the commil- 
honers of the cuſtoms, 


Cc4 2. And 
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Duty on ſoap 


2. And by the ſaid acts, there mall be paid for all ſoap mad 


made in the within the kingdom, 14. + a pound. 


Kingòꝭ om. 5 5 4 E Ke 20.9 
3. And the commiſſioners of the treaſury ſhall appoint commiſ. 
. > the fioners for the duty on ſoap made in En who Nall - 
on 2: ſtitute inferior officers, © 19 4. c. 19. J 8. „„ 
Place of making 4. And no maker of ſoap ſhall ſet up, alter, or uſe any boil. 
to be entred. igg hoſe, workhouſe, warehouſe, forehoute, ſhop, room, or 
other place for the making or keeping of ſoap, or for the boiling 
or Keeping any oil, tallow, pot aſh, lime, or other materials pro. 
per to be made into ſoap ; or uſe any copper, kettle, furnace, fat, 
Tiſtern, trough, or other veſſel for the boiling or making of ſoip, 
Without firſt giving notice thereof in writing, at the next office for 
the ſaid duties; on pain of 50 J. 10 4x. c.19-/,6. _ 
And all ſoap, oil, tallow, and other materials, which ſhall be 
found in any private boiling houſe, workhouſe, warehouſe, or 
other place, and all private coppers, kettles, furnaces, troughs, and 
other veſſels, for which no entry ſhall be made, or notice given, 
mall be forfeited, or the value thereof. 10 Au. c. 19. 3 
Officer to ent: 5. The officer ſhall at all times, by. day or night, and if in the 
and ſur veg. might then in preſence of a conſtable, be permitted on requeſt to 
| enter the houſe, boiling. houſe, warehouſe, or other place, uſed 
by any maker of ſoap ; and by gaging, weighing, or otherwiſe, 
take an account of the quantity, and thereof-make return in 
writing to the commiſſioners or whom they ſhall appoint, leaving 
a true copy, if demanded, under his hand with the maker; and 
if he ſhall refuſe or neglect to leave ſuch copy (after demand in 
Writing, 12G. c. 28. / 30.) he ſhall forfeit 405. 10 An. c. 19. 


* 


*. 

And if any maker ſhall obſtruct the officer, he ſhall forfeit 200. 

＋ 1s. 5 . 

Notice of the 6. Every maker of ſoap, before he begin any making, it 

time of working. within the bills of mortality, ſhall give 12 hours, if elſewhere, 24 
hours notice in writing to the officer, of the time and hour when 
he intends to begin; on pain of 50 l. 11 C. c. 30. / 33. 
And putting lees or lye into the copper or other utenſil, ſhall be 

deemed a beginning ſuck making, ſo as to ſubject him to the for- 
dure fl. a 

- And if the making ſhall not begin in ſix hours after the time 

mentioned in the notice within the bills, and in 12 hours elſewhere; 

the notice ſhall be void. / 35. ” 


Reworking ſtale 
_ per or pan, in preſence of an officer, to be refreſhed or new 
made ; the officer ſhall make allowance of the duty, and certify 
the ſame upon his report. 10 Arr. c. 19. J 28. 
But if it ſhall be put into 2ny making of ſoap, without giving 
to the officer 12 hours notice in writing within the bills, and 24 
hours elſewhere ; there ſhall be no allowance made for it. 11 6. 
T<:39-o. 37> o 7 CER 
Andi if any officer ſhall falſly pretend that he had ſuch notice 
When he had not, and make and certify ſuch allowance; he, and 
alſo the maker, ſhall forfeit 10 5. tor every pound ſo certified. 


. 
7 8. And 


7. If any ſtale or rotten ſoap, or cuttings, be put into the cop - 


quantit 
proper 
fon ; 2 
had tal 
reaſona 
the off 
materi: 
gallon: 
10 4n. 

10. 


which 


made, 
and in 
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11. 
not ſu! 


| hours: 


unleſs 


it is v 
comn 


g. And the maker ſhall keep ſcales and weights where he makes Scales and 
his ſoap, and permit and aſſiſt the officer to uſe them; on pain of Weights. 
rol, 10 AA. c. 19. , 13. Vu, 5 
. And the officer ſhall be permitted to take an account of the Officer to charge 
quantities of oil, tallow, pot-aſhes, lime, and other materials ON 
proper to be made into ſoap, that ſhall be in the maker's poſſeſ. Ts 
fon; and if the officer ſhall miſs any quantity of them, which he 
had taken account of the laſt time he was there, and ſhall not on 
reaſonable demand receive ſatisfaction what is become of them, 
the officer may charge him with ſuch quantity of ſoap, as ſoch 
materials in his judgment. would have made, not exceeding 14. 
gallons of ſuch ingredients (beſides the lees) for every barrel. 
10-48. 6, ig, fo Wo inthe a0 300, ISR 
10. And no maker ſhall (on pain of 20.) remove any ſoap, of Removing ſoap 
which no account hath been taken by the officer, from where it was unſurveyed. 
made, without giving the officer within the bills 24 hours notice, 
and in other parts two days notice, of his intention to remove the 
lame.;. l A. c. ig. , io bo ins 41 ta ty hg | 
11. And the makers ſhall keep all the ſoap by them made, and Unfurveyed to be 
not ſurveyed, ſeparate from that which hath been ſurveyed, for 24. kept ſeparate, 
| hours after making, within the bills, or two days in any other place; 
unleſs it ſhall have been ſooner ſurveyed; on pain of 5/. 10 An. 
t. 19. 1 Fo . | EE | 
- And if any maker ſhall conceal any ſoap or materials; he Concealing. 
ſhall forfeit the ſame, and alſo 500 J. 1G. fl. 2. c. 36. J 14, 15. 
And by the 23 G. 2. c. 21. If any officer of the exciſe ſhall 
have cauſe to ſuſpect, that any ſoap is fraudulently concealed, if 
it is within the bills, then on oath made by ſuch officer before two 
commiſſioners, or if it is elſewhere, then upon oath before any 
jultice of the peace, ſetting forth the ground of his ſuſpicion, they 
or he may impower ſuch officer by day or night by ſpecial war- 
rant (but if in the night, then in preſence of a conſtable) to enter 
into the places ſuſpected, and ſeize and carry away the ſame, as 
forfeited, together with the package ; and if any perſon ſhall ob- 
ſruct ſach officer, he ſhall forfeit 100 J. / 34. \ | 
13. The maker within the bills ſhall monthly, and elſewhere Entry of foap 
every {ix weeks, make entry in writing at the next office, of all made. 
the ſoap by him made within the ſaid month or ſix weeks, ſetting 
forth the weight, and what quantity was made at each boiling in 
the ſeveral weeks; on pain of 50/. Which entries ſhall be on 
the oath of the maker, or chief workman, according to the beſt. 
of his knowledge and belief. The ſaid entry and oath within the 
bills, to be at the general office, and elſewhere with the colleQor 


— 
* 


and ſuperviſor. 10 Az. c. 19. . 99. — 
ving But no maker ſhall be obliged to ſend further to make entry, 
124 than to the next market town. J. 10. | 
16. 14. And the meaſure of ſoap ſhall be this; Every barrel ſhall Meaſure of ſoap, 
| contain 256 45. averdupois; half barrel 128 ; firkin 64; half fir- 
ue kin 32; beſides the weight or tare of the caſk. And all ſoap (ex- 
and cept hard cake ſoap, and ball ſoap, 10 Ar. c. 26. /. 111.) ſhall 
hed. «pon making thereof be put by the maker into ſuch caſk, and none 


oer. 10 An. c. 19. J. 8. 
FE 1. c. 19. J. 8 And 
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Payment of the 


duties. 


Draw back for 
 foap uſed in the 
wocllen manu- 
facture. 


Soap carried 
coaftwiſe, 


Importation and 
exportation. 


Extiſe. (Soap. 
And all ſoft ſoap that ſhall be filled in any other caſk leſs than 


barrels, half barrels, firkins, and half firkins, ſhall be forfened, 
and alſo 5/. 12 Ju. ft. 2. c. 9. [1 


15. The maker within the bills, ſhall within four weeks, and 
elſewhere within fix weeks after entry, clear off the duties; on 
pain of double duty : And no maker, after ſuch default in pay. 
ment, ſhall ſell or deliver out any ſoap, till he hath paid off his 
duty; on pain of double value. 10 4. c. 19. / 11. 

16. Any perſon who ſhall uſe ſoap in making of cloths, or 
other manufactures of ſheers or lambs wool only, or manufac. 


tures, whereof the greateſt part of the value of the material 


ſhall be wool; or in finiſhing the ſaid manufaRures ; or preps. 
ring the wool for the ſame; or in whitening of new linen in the 


piece, (or his chief workman) —— may make proof in writin 


by affidavit, before the collector or ſuperviſor, ſpecifying the kind; 
and quantity of the manufaQures, and the days between which, 
and the places where the ſame were made, prepared, or whitened, 
and the quantity and kind of ſoap conſumed therein, and that no 
allowance for the duty on ſuch ſoap hath been made : whereupon 
the collector ſhall repay the duty on ſuch ſoap. 12 4. fl. 2. 
16. | | 

— the ſaid affidavit need not be ſtamped; and no fee ſhall be 
taken, except 4 d. for writing the affidavit, on pain of treble da. 
mages to the party grieved, with full coſts; to be recovered as che 
other penalties. / 17. | | | | 
And any perſon making falſe aſſidavit, ſhall forfeit treble value 
of the allowance; and for the ſecond offence (on convi%ion in the 


courts at Weſtminſter) ſhall ſuffer as for wilful perjury. /. 18. 


17. Cocquets granted for ſhipping ſoap, to be landed in any 
other part of the kingdom, ſhall expreſs the quality, quantity, 
and weight, the mark of the package, and by whom made and 
ſold, and where conſigned ; and if ſhipped without ſnch cocquet, 
the ſame ſhall be forfeited, and ſeized, together with the package. 
23 6. 2. e. 21. a9. TL | 

18. No ſoap ſhall be imported, otherwiſe than in ſome package, 
containing at leaſt 224 pounds of neat ſoap, and ſtowed open]y in 
the hold; on pain of being ſeized and forfeired, together with the 
package, and the maſter of the veſſel to forfeit 5o/. 23 6.2. 
„ %. 5 : 

But on information brought againſt any ſuch maſter, he may de. 
tain the wages of the mariners, till it be determined; and if it ſhall 
appear, that the ſoap was put on board by any mariner without the 
maſter's knowledge, the maſter may apply the wages of ſuch man 
ner, in payment of the forfeiture. 26 G. 2. c. 32. /. 8. 

And the officers of exciſe (in like manner as the officers of the 
cuſtoms) may go on board any veſſel, and ſearch for and ſeize all 


ſoap forfeited, together with the package; and they may likeviſe 


ſeize ſuch as before entry and payment of duties, ſhall be found 

unſhipping or unſhipped. 23 G. 2. c. 21. /. 28. 5 
Soap that hath paid the duty may be exported; and the duties 

ſhall be drawn back. 10 An. c. 19. /. 22, 23, 24. But no mn 
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where they ſhall have good reaſon to believe that the ſame was 


inf rmation, make it appear that the duty hath been paid or ſecured, 


hack ſhall be allowed on the exportation of any foreign ſoap im- 
ted. 23 C. 2.8: 2% JOE. | 
The officers of exciſe or cuſtoms may ſeize any ſoap with the 
ckage, that ſhall be found in any veſſel, cart, or other carriage; 


made in ſome private workhouſe, or clandeſtinely imported with- 
out peyment of duty, or that the fame has been exported and re- 
landed after repayment of the duty; and if the party in whoſe 
poſſeſſion the ſame ſhall be found, ſhall not at the hearing of the 


he ſhall forfeit 5 J. for every 100 pounds weight; and alſo the 
goods and package ſhall be forfeited. 23 G. 2. c. 21. / 31. 

And if any perſon ſhall knowingly harbour or conceal any ſoap 
unlawfully imported, or relanded after ſhipping for exportation 
upon debenture; he ſhall, whether he claims any property therein 
or not, forfeit 50 J. for every hundred weight, together with the 
goods and package. 23 C. 2. c. 21. / 32. | | 

And where any ſuch ſoap ſhall be ſeized as forfeited, and no 

on ſhall claim the ſame in 20 days, if it is within the limits of 
the chief office of exciſe in London, the officer who made the ſei- 
zure may cauſe notice ſigned by the ſolicitor of exciſe, to be af- 
fixed at the Royal Exchange, of the time of proceeding to trial and 
condemnation of the ſame by the commiſſioners of exciſe ; and if 
it is out of the ſaid limits, then publick notice ſhall be given by 
proclamation at the next market town, on the market day next af. 
ter the ſaid 20 days, of the day and place where the juſtices will 
proceed to trial and condemnation. thereof. And the judgment 
thereon ſhall not be liable to any appeal, or be removed by cer- 
tivari. 25G. 2. c. 21. fo $30 ; 

19. The exciſe laws ſhall be in force for managing theſe duties; Power of the 
and the penalties (except where it is herein otherwiſe directed) ſhall juſtices. 
be recovered and mitigated as by the laws of exciſe, or in the courts 
at Meſtminſter; and diſtributed half to the king, and half to him 
that ſhall ſue. 10 An. c. 19. J 26. 11G. c. 30. J 39. 246. 2. 

c. 40. /. 33. | 

20. And where any ſoap ſhall be ſeized for non-payment of du Proof to lie on 
ties, or non-entry, and it ſhall be diſputed whether ſuch payment the claimer. 
or entry were made or not, the proof ſhall lie on the claimer, and 
not on the officer. 23 G. 2. c. 21. /. 35. 

21. And if the party is not ſatisfied with any judgment of the Appeal. 
juſtices on the a& of 23 G. 2. c. 21. abovementioned, he may 
appeal to the next quarter ſeſſions (except in the caſe before men- 
tioned, where no perſon ſhall claim the goods ſeized). / 37. 

22. And on information on the ſaid act of the 23 G. 2. the mi- Mitigation, 
tigation ſhall not reduce the penalty to leſs than a fourth part, over | 
and above the coſts to be allowed. - / 38. | 

23. And all ſoap, materials, and utenfils in the cuſtody of the Utenſils liable. 
maker, or of any in truſt for him, ſhall be liable to the duties and 
penalties, as if the debtor or offender were the lawful owner. 
10 Au. c. 19. J. 20. 8 e 
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XIV. Spirituous liguors. 
ww ee ee 5381 Vern emoſtiy 39 rns Jo ome | 
So far as running of brandy and other ſpiritnous liquors falleh 
in with the running of other uncuſtomed goods: ſee the firſt par 


1. By the ſeveral acts an exciſe is laid on every gallon of ſpir. 
tuous hquors imported (over and above the cuſtoms) as follows; 

Single brandy, ſpirits, or aqua vitæ, 46. 8d. Double brandy, 
ſpirits, or agua vitæ, 8s. 8 l. an. 

Which ſhall be raiſed as the duties on other exciſable liquors, 
12:02: e. 23. 12 Cz. c. 24. 4& 55 V. c. 3. 60. c. 20. 
4 Ae. e,. 6G. 2. c. 17. | 

Rum, in the whole, 45. 14. | 

Arrack from the Britiſb colonies in the Zaft Indies, the ſame 23 
for brandy and foreign ſpirits imported. : TOs 

2. And if any perſon ſhall land any French brandy before the 
duty. be paid or ſecured, or without licence from the proper officer 
ſo to do; he, and every perſon aiding therein, or concealing the 
ſame when landed, ſhall not only forteit the ſame, but alſo double 
H. 2. t. 55) i 
And if any officer of the cuſtoms or exciſe ſhall connive thereat; 
he ſhall be incapable to hold any office in the revenue, and forfeit 
$20d T2. 0 * 


# 


ſel, and ſearch in like manner as the officers of the cuſtoms may 
do, for any exciſable liquors, and ſeize all ſuch as.ſhall be forfeit- 
ed, and ſuch as ſhall be unſhipped before entry and payment of 
the duties, together with the caſks and other package. 116. 
. 30. fi. | | 

4. — if any officer of the exciſe have cauſe to ſuſpect, that 
any foreign ſpirits ſhall be fraudulently concealed in any place, 
entred or not entred, if it is within the bills of mortality, then an 
oath made before two. commiſſioners, if elſewhere, before one 
Juſtice, where he ſuſpects them to be concealed, ſetting forth the 
ground of his ſuſpicion; he or they may by ſpecial warrant au- 
thorize ſuch officer by day or night, but if in the night in pre. 
ſence of a conſtable, to enter, ſeize, and carry away the ſame 2 
forfeited, together with the caſks or veſſels: and if any perſon 
ſhall obſtruct ſuch officer, he ſhall forfeit o. 11 CG. c. 30. 
7 ' 


5. And by a general clauſe in the 8 G. c. 18. All brandy, ar. 
rack, rum, ſpirits, and ſtrong waters, Britiſb or foreign, and all 
foreign exciſable liquors forfeited, together with the caſks or other 
package, may be ſeized by any officer of the cuſtoms or exciſe, or 
perſons deputed by warrant from the lord treaſurer, or under uea. 
ſurer, or by ſpecial commiſſion under the great or privy ſeal, and 
no other perſon. /. 24. | 8 | 

6. And if any perſon ſhall obſtru& any officer of the cuſtoms 
or exciſe, in ſeizing or ſecuring any of the ſaid liquors, or _ 

vo 


3- And the officers of exciſe may go on board any ſhip or vel- | 
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our to reſcue them after ſeizure, or ſhall after ſeizure ſtave, or 
therwiſe damage any caſk, or veſſel; he ſhall forfeit 40 J. 8 6. 
| ; . 3 ; perſon ſhall be intitled to any reward given on ſuch Notice to be 
ab cizare, unleſs he give notice to the next officer of exciſe, or to Sen of ſeizure. 


PR the ſuperviſor, in 48 bours; who ſhall, on ſuch notice, take an 
account of the ſpecies and quantity ; nor ſhall ſuch goods be after- 
5 wards removed without a permit from ſuch officer of excife, on 
05 pain of being reſeized. 12 G. c. 28. {{ 6. „ | 
8 8. If any brandy or ſpirits be imported in any veſſel of the In what ſhips 
4 burden of 40 tons or under (except for the uſe. of the ſeamen on de be imported. 
Is hoard, not exceeding one gallon for each); ſuch veſſel with her 
a tackle, and alſo the ſpirits, or the value thereof, ſhall be forfeited, 


and may be ſeized by any officer of the cuſtoms, and proſecuted 


\dea- « 25. 8 „ N 
vour 1 I And 


” in the courts at J/e/tminſier. 6 G. c. 21. / 29. 8G. c. 18. 
* 5 E 
5 f And where any veſſel of 50 tons or under, being in part or Ships hovering 
| fully laden with brandy, ſhall be at anchor, or within two leagues near the coaſt, 
the from the ſhoar, and not proceeding on her voyage, wind and wea- | 
* ther permitting; the commander of any man of war or armed ſloop 
the appointed for the guard of the coaſts, or the commander of any 
able ſloop or veſſel in the ſervice of the cuſtoms, may compel the ma- 
ſter to come into port; and the ſame ſhall be liable in all caſes as 
1 ſhips hovering within the limits of any port. 6 G. c. 21. J 31. 
BO And if the maſter, parſer, or other perſon having charge of 
the veſſel, ſhall ſuffer any brandy (or other uncuſtomed goods) to 
vel. be put out of the ſhip, into any hoy, lighter, boat, or bottom, 
may to be laid on land; he ſhall, beſides the other penalties, ſuffer fix 
FB months impriſonment. 66. c. 21. , 32. 9M | 
© of And by the 9 G. 2. c. 35. Where any veſſel coming from fo- 
10. reign parts, and having on board any foreign brandy or ſpirits, in 
aſks under fix gallons (except only for the uſe of the ſeamen, not 
that exceeding two gallons each) ſhall be found at anchor, or hovering 
Jace wihin two leagues of the ſhore, or be within the limits of any 
2 port, and not proceeding on her voyage, wind and weather per- 
_ mitting ; all ſuch ſpirits, with the caſks and other package, or the 
hs value thereof, ſhall be forfeited (whether bulk "ſhall have been 
5 broken or not); and the ſame may be ſeized, or the value thereof 
me. ſued for by the officers. J. 22. | n 
. 10. No brandy ſhall be imported in any veſſel not containing 60 x,, Oha: cafes to 
en _ at the leaſt ; on pain of forfeiting the ſame, or the value. be imported. 
30. 4 V. c. 5. / 8. 5 0 | | j 
i II. All rum or ſpirits of the growth or manufacture of the Rum to be wate- lf 
ar- brith ſugar colonies (imported directly from thence) on entry bouſed on im- ll 
d all made, aud before payment of the duty, may be landed and put Portation. | 
es into warehouſes, provided at the charge of the proprietor or im- | 
, or porter, and approved of by the commiſſioners; the proprietor or | 
* porter firſt giving bond for payment of the duty, if it be ſold | 
ad "ithin fix months; and if it be not ſold in that time, then to pay | 
the duty at the end of ſix months, according to the gage taken at it 
Foms the time -of landing and lodging in the warehouſe, 15 C. 2. 1 
| ll. 
W 
| 
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And if any rum or ſpirits be landed, before entry at the cuſtom 
houſe and with the collector of exciſe, and the duties ſecured, or 
without warrant for landing, or without the preſence of an exciſe 
officer; the ſame ſhall be forfeited, or the value thereof. . z. 
And before it be landed and lodged in the warehouſe, a nag 
ſhall be ſet upon every caſk, mentioning the quantity, and the 
proprietor or importer; and the warehouſe keeper and exciſe of. 
ticer ſhall each keep a book, and enter the particulars carried in or 
out, and when, and for whole. uſe delivered; and every fix 
months, or oftner if required, tranſmit an account thereof in wii. 
ting, and on oath, to the commiſſioners, of exciſe, who ſhall in 
one month examine the ſame: and if any rum or ſpirits ſhall be 
delivered contrary to this act, the warehouſe keeper or officer of. 
fending ſhall be diſabled from holding any publick employment, 
and forfeit 100 J. / 4. | 
And the rum or ſpirits may be delivered out of the warchouſe, 
on payment of the exciſe, and on producing to the warehouſe 
keeper, and the exciſe officer attending the warehouſe, a ceriif. 
cate of ſuch payment; and the warehouſe keeper ſhall give a per. 
mit therewith, ſigned by the exciſe officer, to prevent the ſeizing 
thereof. J. 5. | 
But no proprietor, importer, or buyer, ſhall receive out of the 
warehouſe leſs than one veſſel of 20 gallons, unleſs for the uſe of 
ſeamen in a voyage. / 6. | | a 
And the proprietor or importer may fix a lock on the warehouſe 
and keep the key; and the exciſe officer may put on another, and 
keep the key; and the proprietor or importer may in preſence of 
the warchouſe keeper, or exciſe officer, at all reaſonable times, 
view, and take out as aforeſaid. 7. 
And if any rum or ſpirits remain in the warehouſe above fix 
months, without paying the duty, the commiſſioners of exciſe may 
ſell them by auction, and pay themſelves the duty and charges, falls 


rendring the overplus to the proprietor or importer. / 9. mon d 

Duty on home 12. For every gallon of ſpirits made of imported wine or cy- An 
ſpirits. der, ſhall be paid in the whole the ſum of 1 5. 34. Privat, 
For every gallon of ſtrong waters or agua vitæ, made of any other 

other materials, 7 d. 2. 21 . ary p 

If from foreign or from home materials mixed with foreign; and tl 

then a further duty of 6 4. | Gy ti 

If from brewers waſh or tilts, 5 d. 2. Jultice 

If from drink brewed of malted corn, 5 d. 2 | part 

If from other Britiſb materials, or any mixture therewith 54 ſame, 

For every gallon of low wines or ſpirits of the firſt extraction, claime 

made from foreign materials, 1s. 74. gener: 

From brewers waſh or tilts, 1 s. 4 d. on lon cl 

From drink of malt, 5d. | which 

From any other Engli materials, 7 d. +2 for ev; 

But low wines or ſpirits of the firſt extraction drawn from me- lo & 

lafles only, ſhall be liable only to 13. a gallon ; and all ſpirits fron ſhall i. 

low wines, or ſpirits of the firſt extraction, drawn from melaſſes not. 

only, ſhall be chargeable with 6 4. a gallon. 19 C. 2. . 14 8 
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Note; All ſpirits drawn by any diſtiller from any mixture of 
ſpirits with any kind of waſh or other liquor (except common 


water) ſhall be deemed low wines, and chargeable with the duties 
inpoſed on low wines drawn from foreign materials. 10 & 11. 


c. 4. J 9 


13. Any perſon who ſhall ſet up any work or office for that concerning u- 
purpoſe, and thereof ſhall give notice to the commiſſioners of ex- ſtillers. 


ciſe in ten days, may diſtill for ſale, or to be retailed, any low 
vines or ſpirits from drink brewed from malted corn or cyder, and 


| rectify and refine any ſuch ſpirits of their own making only, pay- 


ing duties and ſubject to the ſame regulations as other diſtillers. 
8& gW. c. 19. J 13. 

And by the 12 Au. ff. 2. c. 3. Any perſon may diſtill brandy 
or ſpirits made from Britiſbꝰ malt or cyder, altho' he hath not 
ſerved ſeven years apprenticeſhip. /. 9. | 


And by the 9 G. 2. c. 23. Any perſon who hath exerciſed the 


buſineſs of diſtillation for ſeven years, or hath ſerved, or on Mar. 


25. 1736. was ſerving an apprenticeſhip in the ſame, may follow 


any other trade or buſineſs in any city, town, or place. / 21. 


14. No common diſtiller or maker of low wines, ſpirits, or Notice of houſes 


ſtrong waters, for ſale or exportation, ſhall ſet up any tun, caſk, and veſſels. 


waſhbatch, copper, till, or other veſſel, for making or keeping 


any worts, waſh, low wines, ſpirits, or ſtrong waters, nor alter 


or enlarge the ſame, nor have any of them private or concealed, 


or any private warehouſe, ſtorehouſe, cellar, or other place for 
making or keeping any the ſaid liquors, without firſt giving notice 
at the next office of exciſe ; on pain of 20 l. and he in whoſe oc- 


cupation any of the ſame ſhall be, ſhall forfeit 50/. 8 9 


6. 19. / 10. 4 
And every perſon making or keeping any waſh, cyder or other 


materials fit for diſtillation, and having in his poſſeſhon any {till or 


ſtills containing 20 gallons or upwards ; ſhall be deemed a com- 
mon diſtiller for ſale. , 11. 

And if any officer of exciſe ſhall have cauſe to ſuſpe& any ſuch 
private ſtill, back, or other veſſel, ſpirits, low wines, waſh or 
other materials prepared for diſtillation, to be ſet up or kept in 


any place, and ſhall make affidavit before a juſtice of the peace, 


and therein declare the grounds of his ſuſpicion 3 he may, in the 
Gay time, and in preſence of a conſtable, by warrant from ſuch 
Jullice to be directed to ſuch officer, break open the door or any 
part of ſuch ſuſpected houſe or place, and enter, and ſeize the 
lame, and detain them there; and if they ſhall not in 20 days be 
claimed by the owner, they ſhall be forfeited, and ſold at the next 
general day of ſale; and if they be claimed in 20 days, the per- 
lon claiming ſhall forfeit for every warehouſe or other place, in 
which any ſuch ſtill, back, or other veſſel ſhall be found, and alſo 


for every ſuch Kill, back, and other veſſel found therein, 200 J. 
And by the 10 C11 V. c. 21. he 


10 C11 V. c. 4. f 7. 
ſhall or this forfeiture, whether he ſhall make any ſuch claim or 
not, / - & | | - 
But if on breaking open any ſuch. door or houſe, no ſuch pri- 
rate back, ſtill, or other vetlel, ſpirits, low wines, waſh, or other 
| | . materials 
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materials for diſtillation, ſhall be found, the officer ſhall mit. 
good the houſe or place ſo broken up, or make ſatisfaction to the 


owner to be adjudged by the two next Juſtices (1 Q.); or the 
party injured may bring his action for the damages; and the ſame 


ſhall be paid by the commiſſioners out of the revenue of exciſe , 
and if any perſon ſhall obſtruct ſuch officer, he ſhall forfeit 200, 
i0& 11H. c. 4.7.8. ” | 

15. Every diſtiller ſhall ten days before he diſtills or makes any 


ſpirituous liquors, make entry at the next office of exciſe, of every 


ſtill and other veſſel which he ſhall make uſe of for brewing, di. 
ſtilling, working, making, laying, or keeping any worts, wah, 
low wines, ſpirits, or ſtrong waters; and alſo of the veſlels uſe 
for brewing or keeping of the after runnings or feints from the 
ſecond extraction (which laſt mentioned veſſels ſhall not at any one 
time exceed two in number), and alſo of all ſuch new utenſils a; 


they ſhall make uſe for the purpoſes aforeſaid, on pain of 50 


for every ſuch ſtil! or other veſſel, uſed and not entred : And the 
diſtiller ſhall ſhew to the officer every ſtill or other veſſel entred, 
and the officer ſhall mark the ſame with a particular and durable 
mark; and every veſſel uſed by fuch diſtiller without being ſo 
ſhewn or marked, ſhall be deemed a veſſel or utenſil of which no 
entry has been made ; and if any perſon ſhall rub out or deface 
ſuch mark, he ſhall forfeit 20/. 24G. 2. 40. J 22. 

16. No diſtiller ſhall have any private pipe or ſtop cock, or 
other conveyance, by which any waſh or other liquors fit for 
diſtillation may be conveyed from one back or veſſel to another, 
or from any ſuch back or veſſel to his ſtill, or into any other place, 
nor ſhall -have any hole in any back or waſhbatch, by which any 
waſh or other liquor fit for diſtillation may be conveyed into or 
out of the ſame ; on pain of 100/. 10& 117. c. 4. / z. 

And the exciſe officer in the day time, and in preſence of a 
conſtable, on requeſt made and cauſe declared, may break up the 
ground in any diſtilling houſe, or the ground near adjoining, or 
any wall, partition, or other place, to ſearch ; and on finding ſuch 


pipe or other conveyance, may break up the ground, houſe, wall, 


partition, or other place, thro' or into which any ſuch pipe cr 
other conveyance ſhall lead, and may break up or cut any ſuci 
pipe or other conveyance, and may turn any cock to try whether 
{ach pipe may convey any waſh or other liquor. / 4. 

And if no ſuch pipe or private conveyance be found, the office 
Mall make good the ground, wall, houſe, or other place, or make 
reaſonable ſatisfaction to the owner, to be adjudged by the two 


next Juſtices (1 O.); or the party injured may bring his action 


for damages; the ſame to be paid by the commiſſioners out of the 
revenue of exciſe, And if any perſon obſtruct ſuch officer, he 
ſhall forfeit roo J. /, 5. | SR 
But any diſtiller may uſe any pipe, ſtop cock, or other convey” 
ance above ground, in open view, from one end to the other, for 
letting his waſh out of the coolers into his backs or waſhbatchcs, 
and for conveying the waſh or worts, out of the back or waſhbatc 
into the ſtifl. / 6. 


17. Tye 


N 


forfeit 
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ake 17. The diſtiller, within the bills, ſhall 24 hours at leaſt, and Notice of taking 
the elſewhere 48 hours, before he receive any quantity of wine, cyder, in materials. 
the ſugar, water, or any kind of fermented waſh, into his cuſtody, - 

ame give notice to the officer of exciſe, of the quantity and ſpecies, - 

iſe; and when he intends to receive the ſame ; on pain of 50/. 24G. 2. 

0 . 40. % 24. 


And by the yearly malt acts, every diſtiller who ſhall receive 
any quantity of cyder or perry into his cuſtody, ſhall give notice 
in writing to the officer under whoſe ſurvey he ſhall reſide, 48 hours 
befare he ſhall begin to put any of the ſame into the ſtill, to be 
drawn into low wines or ſpirits ; and if he ſhall not give ſuch no; - 
tice, or ſhall diſpoſe of any quantity thereof otherwiſe than by - 
diſtillation, he ſhall forfeit 5/. 28G. 2. c. 2. / 9. 
18. The exciſe officers by day or by night (bur if in the night, Officer to enter 
in preſence of a conſtable) may enter into all houſes and places ind ſurvey, 
made uſe of by diſtillers or dealers in the ſaid liquors, and by taſt- 
ing, gaging, Or otherwiſe, may take an account of the quantity » 
und quality; and if ſuch perſon ſhall obſtruct the officer, he ſhall 
forfeit 50 1. 6G. c. 21. / 14. | 
19. And the officer may take a ſample of the low wines or ſpi- Officer may take 
rits, and of the feints and ſpent waſh, paying for ſuch ſpirits or low a ſample. : 
wines after the rate of 105. a gallon, and for the feints and ſpent © 
waſh 1 s. a gallon ; and if any diſtiller, his workman or ſervant, 
ſhall refuſe to permit him to take ſuch ſamples, or ſhall obſtruct 
him in taking thereof, he ſhall forfeit 5o/. 24G. 2. c. 40. 
; 20. If the diſtiller or maker ſhall conceal auy the ſaid liquors Concealing from 
from ſight of the gager, he ſhall forfeit 55. a-gallon. 3 W. c. 1 5. che gager. 
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21. The officer may keep an account of the ſeveral ſorts of waſh Officer to charge 
which ſhall be found by him in the hands of a diſtiller, and upon for materials 
any decreaſe of ſuch.waſh brewed or made from malted corn or Pilling, 
corn unmalted, may charge ſuch diſtiller with ſo much low wines 
or ſpirits of the firſt extraction as one fourth part of the ſame waſh 
ſo decreaſed ſhall amount unto; and alſo with ſo much proof ſpirits 
or ſpirits of the ſecond extraction, as three fifth parts of the ſaid 
low wines ſo charged ſhall amount unto: and alſo upon any de- 
creaſe of waſh made from cyder or perry, may charge ſuch di- 
fler upon whom ſach decreaſe ſhall be found, with ſo much low 
wines or ſpirits of the firſt extraction, as one fifth part of the ſame 
waſh fo decreaſed ſhall amount unto; and likewiſe with ſo much 
proof ſpirits, or ſpirits of the ſecond extraction, as one half part 
of the ſame low wines or ſpirits of the ſecond extraction ſhall 
amount unto. 4 Ar. c. 12. /. 4. | | | 
22. No diſtiller ſhall deliver or carry out any low wines, ſpi Carry'ng out of 
tits, or agua vitæ, to any of their cuſtomers, in caſk, or by the the Kill houſe, 
gallon, without notice thereof firſt given to the officer of exciſe, 
unleſs from S-p. 29 to Mar. 25 yearly, between five in the morn= * 
ing and eight in the evening, and from Mar. 25 to Sep. 29 yeatly, 
between three in the morning and nine in the evening; on pain of 
wl. 7& 8W. c. 30. f. 15. : | 


— 
ä . — — ——  —  — — 


Ly 
ö 
11 i 
wt 
[ 1 b 
= I 5 * 
18 | 
36 tt. 
Ti. 
. 
1 ; 
ts Tr 
1 I. 
' : q 
4} 4.4 
©” F8L 
1 "WY if 
16 p 
1 
. 9 * 
1 Ts 
n N 1 
1 
TK] * 
Ie 5 
. 
| [5 
11 1 
1 
1 5 
* 
4 
1 
1 14 
$54 F 
FF 
Hz » 
1 
1 | 
J } 
1 
4 F. 
1 
11 195 
ö USL 
; 
: 
4 \ 
ht 
„ 1 
By . 13 
Wit 7 | 
1 18 
3 p 
FE Is 
13 1 
it 
es 
: 1 
= 5 
= : 
{ih 4 
i 336 
£ 1 
13 
1 ' 
1 
116 
= 
1 ' 
in 
"FS 
$136 
0 +. 
| * 
4 l 
N 
1 
1 Hs 
4. 


= D 8 Bd y 
7 22 r rare 
| ————— 


— — — — 
— — 
2 7 2 33 28 

* — — 
. 3 — 


2 . 
a . — "Wu . wan = ax 


Vo . | Fg D d 23. Every 
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Retailers houſes 23. Every n who ſhall retail leſs than two gallons, ſha! 
to be entred. ten days 1 poor entry in writing of all 0s" Panel 
cellars, or other places by him intended to be uſed, at the next 
exciſe office; and of all ſpirituous liquors therein: on pain of 20. 
far every place, and 40 5. for every gallon not entred, and alſo 
the liquors and caſks. 9G. 2. c. 23. / 7. 5 
Retailer to give 24. And no ſpirituous liquors ſhall be brought into any ſuch 
notice of bring - warehouſe or other place, without firſt giving notice to the officer 
ing in. of exciſe; and leaving with him an authentic certificate, that all 
the duties are paid, or that they have been condemned as forfeited, 
and expreſſing the quantity and quality, the name of the ſeller, 
and where the duties were paid, or the liquors condemned; on 
pain of 20 J. and the liquors and caſks. 9 G. 2. c. 23. /. 7. 
Permit on bring= 25. No foreign brandy or ſpirits, altho' under one gallon, ſhall 
ing in. be received into the cuſtody of any retailer, without a permit 
ſigniſy ing that the duties were paid, or that it had been con- 
demned; on pain of forfeiting che ſame, and the veſſel. 8 C. 
iz. | | 
Britiſh to be 26. All dealers in foreign brandy or ſpirits, who ſhall receive 
— 8 into their cuſtody Britiſb ſpirits, ſhall keep the ſame in ſeparate 
8 cellars or other places, from their foreign brandy or ſpirits; on 
pain of 10 5. for every gallon of Britiſb ſpirits found in the fame 
place with the foreign ſpirits, together with the caſks in which the 
ſaid Britiſh ſpirits ſhall be found. 8 G. c. 18. / 11. 
Retailer increa= 27. No retailer ſhall make any increaſe of the liquors, after 
ing the liquors. they have been taken account of by the officer, by any private 
addition thereto of water or other liquor; on pain of 4o s. a gal- 
lon, and the liquors ſo mixed ſhall be ſeized and forfeited. 9G. 2. 
„II. | | 
And if the officer of exciſe ſhall find any increaſe of forcign ſpi- 
Tits, over and. above the quantity which he found at any dealers 
on the laſt ſurvey, ſuch increaſe ſhall be deemed to be made by 
foreign ſpirits for which no duty was paid; and ſo much as ſhall 
be found increaſed, ſhall together with the caſk be forfeited, unleſs 
the owner make it appear, that the increaſe was made by mixing 
therewith in the preſence of the officer of the diviſion, ſome of 
his ſtock of Briti4 ſpirits whereof the officer had taken an ac- 
count, or by foreign ſpirits brought with a permit, or that it had 
been condemned and brought in on due notice given to the officer. 
8G. c.18. ſc 12. | | 
Retailer conceal- 28. The officers at all times by day and night (but if in the 
ing. night, in preſence of a conſtable, oath being firſt made before a 
juſtice dwelling near of a probable cauſe of ſuſpecting a conceal- 
ment) may enter into all ſuch warehouſes, ſhops, or other places, 
and by taſting, gaging, or otherwiſe, take an account of the 
quantity and quality ; and if any ſuch retailer ſhall hinder the 
officer, he ſhall forfeit 5o/. 9 G. 2. c. 23. J. 9. | 
None to be ſold 29. And no ſuch liquors ſhall be ſold, but in ſuch warehouſe, 
but in entred ſhop, cellar, or other place, ſo entred; on pain of 405. a gallon. 
— 60. c. 21. . 15. g 
And by the 11 G. c. 30. No arrach, whether Britiſb or foreign, 
ſhall be offered to ſale, either by wholeſale or retail, but = 
| | en 
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entred place; on pain of forfeiting the ſame, with the caſks or 
other veſſels, beſides the (aid penalty of 40 5. a gallon. . 3. 

30. Every perſon who ſhall have in his cuſtody above 63 gal- Who ſhall be 
lone, ſhall be deemed a ſeller and dealer in ſuch liquors. 6 G. deemed a ſeller 
4.21 /. 184. * 8 and dealer. 

31, No perſon ſhall retail any diſtilled ſpirituous liquors or ſtrong Licence for 
waters, mixed or unmixed, without a licence taken out ten days retailing. 
before, for which he ſhall pay . s. yearly ; if within the bills, 
from two commiſſioners of excife ; elſewhere, from the collectors 
and ſuperviſors within their reſpective diftrifts. 16 G. 2. c. 8. 

J 3. 24 G. 2. c. 40. % 9. | SES ns 

And every perſon who ſhall retail ſpirituous liquors mixed or 
unmixed, to be drank in any quantity whatſoever, in any place to 
him belonging; or ſhall retail or ſend the ſame abroad in leſs 
quantity than two gallons, ſhall be deemed a retailer. 17 G. 2. 

c. 17. J 20. | 22 | 

2 no ſuch licence ſhall be granted, except to ſuch per- Who only ſhall 
ſons only who keep taverns, victualling houſes, inns, coffee houſes, have licences. 
or alehouſes; and all other licences Fal be void ; and if any li- 
cenſed perſon ſhall exerciſe the trade of a diſtiller, grocer, or 
chandler, or keep a brandy ſhop for ſale of ſpirituous liquors, the 
licence ſhall be wo 17G 1g cs 
And no licence ſhall be granted within the limits of the head of- 
fice of exciſe in London, but to ſuch as occupy tenements of 101. 

a year, and pay pariſh rates for the ſame; or in places where the 

occupiers of houſes are not rated to the church and poor, then 
to ſuch perſons as pay rent of 12 J. a year, and not otherwiſe ; 
nor to perſons in any other part of the kingdom, but ſuch as pay 
to the church and poor: And no licence ſhall be of any avail 
longer than he ſhall be ſo qualified. 24 G. 2. c. 40. J. 12. 
26G. 2. c. 13. J. 9. | 5 4 | 

33. And ſuch perſons alſo ſhall firſt be licenſed to ſell ale or To be firſt li- 
ſpirituous liquors, by two or more Juſtices of the peace. 16 C. 2. ned to fell ales 
c. 8. J 11. Mfrs Gn 

And the juſtices of the peace, and other officers, ſhall have the 
_ fame juriſdiction over ſuch retailers of ſpirituous liquors, as they 

have over alehouſckeepers. 12 C13 V. c.11. / 18. 2G. 2. 

t. 28. / 10. | | 5 „ 

34. And no licence ſhall impower any perſon to ſell ſpirituous To be licenſed 
liquors in any place, except in the houſe or places thereto belong- only where they 
ing, wherein they ſhall inhabit at the time of granting the licence. __ 
17 C. 2. k. 7. |. 22. | OW | 
35. Perſons retailing without licence ſhall forfeit 10 J. and on Penalty of ſel- 
nonpayment when demanded, one juſtice on oath of ſuch negle& Ing without his 
ſhall commit the offender to the houſe of correction, to be kept 
to hard labour for two months, or till paid. 16G. 2. c. 8. 


And the ſaid penalty ſhall in no caſe be mitigated below the 
ſum of 5 1. 24G. 2. c. 40. L 11. 26G. 2. c. 1 J. J. 8. 
And the juſtices may, if they think proper, inſtead of levying 
the penalty, commit the offender to the houſe of correction, to be 
ept to hard labour for two months; and the perſon ſo — 
| | Dd 2 | 
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ſhall before his diſcharge, be ſtript naked from the middle th- 
wards, and whipt until his body be bloody. 17 C. 2. 0. 17. 


18. 

And alſo all the diſtilled ſpirituous liquors that ſhall be then, or 
at any time within fix months after conviction, found in his cy. 
ſtody, houſe, or other place occupied therewith, whether it be in 
his own occupation or not, ſhall by warrant of the ſaid commi. 
ſioners, or of one juſtice, be ſeized, and ftaved, or otherwiſe de. 
ſtroyed: And any peace or pariſh officer, authorized by ſuch war. 
rant, may at any time in ſix months after conviction enter ſuch 
places, and break open doors, if not opened on demand, Ang 
if any perſon ſhall offend again in like manner, the commiſſioners 
or juſtices before whom he ſhall be convicted of ſuch ſubſequent 
offence, may inflict the penalties by any former law to be infliged 
for ſuch offence, and alſo commit the offender to the houſe of 
correction, to be kept to hard labour not exceeding three months, 


bei 
the 
years. 


and alſo (if they ſhall think fit) order him to be whipt. And 


convicted of a third offence, it ſhall be deemed felony, ard 


in this county, on the 


duly licenſed thereto ; This is the fi 
Given under my band and ſeal &c. 
And the commiſſioners, or one juſtice, on 

| againſt this act, or any other act for regulating the retailing of ſpi- 
rituous liquors, may grant a warrant to any of the peace officers, 
or other pariſh officers, to enter and ſearch the houſes and other 
places, where the offence ſhall be ſworn to have been committed, 
or in the occupation of the perſons ſworn to be guilty thereof, 
and they may break open the doors if not opened on demand, 
and ſeize all ſuch diſtilled ſpirituous liquors as they ſhall there find, 
and detain the ſame, till the offence ſhall be heard and determined; 
and if the offender, be convicted, the liquors ſhall be forthwith 
ſtaved ; and if he be not convicted, 
24 G. 2. c. 40. f 14. 
36. No perſon ſhall hawk, ſell, or 
tuous liquors about the ſtreets, highways, or fields, in any wheel- 
barrow or baſket, or on the water in any boat, or in any other 
manner ; or ſhall ſell or expoſe the ſame to ſale, on any bulk, 
ſtall, or ſhed, or any other place other than as above is allowed; 
on pain of 101. And one juſtice, on his own view, or confeſſion, 
or proof of qne witneſs, may convict him; whereupon he ſhall 
immediately pay the 10 J. to the churchwardens and overſcers: 
and on refuſal or neglect, the juſtice ſhall commit him to the 
houſe of correction to be kept to hard labour for two months 
to be reckoned from the day of commitment; and he ſhall not be 
diſcharged till he pay the ſum, or till the two months be expired. 
If there is no informer, it ſhall be wholly to the uſe of the 


poorz | 


3 


[2] 


eſſions may tranſport him for any time not exceeding ſeven 
24 C. 2. c. 40. /. 13. | | 

And the conviction ſhall be in this form, or to the like ef. 
fe, wiz. | | | 
_ Middleſex. A. B. is convicted on bis own confiſſion (or on the 
oath of A. W.) of bawing ſold firong waters in the pariſh of 


abithout being 


rſt, ſecond, or third conviction. 


oath of any offence 


the ſame ſhall be reſtored. 
expoſe to ſale any ſpiri- 


notice | 
parilh 
before 
where 
M. 
ling g 
jected 
contra 
be cor 


prebending and bringing him before ſome juſtice where the offence 


| vered in any clandeſtine manner, to any perſon, in any houſe, houſe ſhall be 


= 8. 1. 12. ; 
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; otherwiſe, half to the informer, and half to the poor. 
. 2. „% % | 
s And moreover, he ſhall before his diſcharge from the houſe of 
correction, be ſtripped naked from the middle upwards, and whipt 
until his body be bloody. 10 G. 2. c. 17. 9. | | 
And any one juſtice, on information on oath againſt ſuch per- 
ſon, may (without any previous ſummons) iſſue his warrant for ap- 


wa* committed. 11G. 2. c. 26. / 4. 

And any perſon may ſeize and detain him, until he may give 
notice to the conſtable, churchwarden, overſeer, or other peace or 
pariſh officer; who ſhall carry the perſon ſo ſeized and detained, 
before a juſtice of the peace, who ſhall proceed thereon as in caſe 
where he is brought by the conſtable. 11 G. 2. c. 26. / 5. 

M. 13G. 2. K. and Crofts. A woman was convicted for ſel- 
ling gin, and it appearing that ſhe was a feme covert, it was ob- 
jected that ſhe could not be convicted, for as ſhe could make no 
contract, it muſt he taken to be her huſband's ſale; or if ſhe could 
be convicted, the huſband ought to have been joined for confor- 
mity. It was anſwered, that where the crime is of ſuch a nature, 
a5 can be committed by her alone, ſhe may be proſecuted without 
her huſband ; which being a proceeding grounded merely on the 
breach of the law, he ſhall not be included unleſs privy : In this 
caſe there may be impriſonment and whipping. And by the court, 
We think the conviction is right; for this is not like the caſes that 
ſound only in damages. The wife may be convicted for recu- 
fancy. And though ſhe cannot have the benefit of the contract, 
yet e as well as a ſervant may do the act of vending. Beſides, 
there would be a plain way to evade the act, if femes covert could 
not be convicted. Str. 1121. SS | 

37. If any leſs quantity than two gallons ſhall be ſold or deli- Occupier of the 


outhouſe, ſtable, barn, ſhed, or other place, part of or belonging liable, 
to any houſe or farm; in ſuch caſe, the occupier, or occupiers (if 
more than one) conſenting thereto, ſhall be deemed retailers, and 

forfeit as ſelling without licence. 11 C. 2. c. 26. /. 1. 

58. Perſons giving away ſpirituous liquors, to ſervants or ap- Perſons giving 
prentices fetching goods from their ſhops, ſhall be deemed retailers. 20a) /pirituous 
96. 2. c. 23. / 16. | | ; | liquors. 

39. If any maſter or other perſon ſhall agree to pay any work- Paying wages in 
man, ſervant, or labourer, or other perſon employed by him or ſpirituous 
for him, ſo much money for wages, and ſo much ſpirituous liquors, I 
s together with the money ſhall amount to the value of the 
wages uſually paid in like caſes; or ſhall ſet off or deduct any 
part of the wages, for any ſpirituous liquors ; he ſhall be deemed 
a retailer, and forfeit 20 J. over and above the other penalties, 
and ſervant ſhall be intitled to his whole wages. 9 G. 2. 

23. J. 11. h | 
40. But nothing herein ſhall extend to phyſicians or apotheca- Apothecaries ſel- 


oy 


les ſelling the ſame as medicines. 9G. 2. c. 23. J 12. 16 C. 2. lng fpirituvus 


liquors, 


Dd 3 41. No 
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Selling in gaols 
or work bouſes. 
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41. No licence ſhall be granted for retailing of any ſpirituou 
liquors, within any gaol, priſon, houſe of correction, workhouſe, 
or houſe of entertainment for pariſh poor; and if any keeper of 


- ſuch priſon or houſe ſhall ſell, uſe, lend, or give away, or know. 


| Recovering debt 
for ſpirituous 
liquors. 


ingly ſuffer any ſpirituous liquors or ſtrong waters to be ſold, uſed, 
lent, or given away in any ſuch gaols or houſes, or brought into 
the ſame, except ſuch as ſhall be preſcribed by the direction of 3 
regular phyſician, ſurgeon, or apothecary, from the ſhup of tome 
regular apothecary.— he ſhall forfeit 100 J. half to the king, 

d half (with full coſts) to him who ſhall ſue in the courts ar 
IWeltminſter And if any ſuch perſon ſhall offend again in like 
manner, and be a ſecond time convicted ; he. ſhall forfeit his of. 
. 40. . 19. | 
And any juſtice, on information on oath that ſpirituous liquor 
or ſtrong waters are kept and diſpoſed of in any ſuch priſon or 
other place, may enter and ſearch, or impower by warrant any 
conſtable to ſearch for and ſeize all ſuch liquors as ſhall be found 
8 ſuch as are directed to be uſed medicinally) and to ſtave and 
deſtroy the ſame. / 18. | | „ 

And if any perſon ſhall bring, or endeavour to bring any ſuch 
Iiquors (except in the way of medicine as before mentioned) into 
any ſuch gaol or other place, the gaoler or his ſervants may ap- 
prehend and carry ſuch offender before any juſtice of the peace, 
wha ſhall hear and determine ſuch offence in a ſummary way ; and 
if by the oath of one witneſs, or otherwiſe, ſuch perſon ſhall be 
convicted, he ſhall be committed to priſon or to the houſe of cor- 
rection, not exceeding three months, unleſs he ſhall immediately 
Pay down ſuch fine not exceeding 20 J. and not leſs than 10/. as 
the juſtice ſhall impoſe, to be paid half to the informer, and half 
to the poor of ſuch priſon or workhouſe. / 19. 

And the gaoler, keeper, maſter, or other officer, ſhall procure 
a copy of the three preceding clauſes, to be printed or fairly writ 
ten, and hung up in one of the moſt publick places of his gaol, 
houſe of correction, or workhouſe aforeſaid, and renew the ſame 
from time to time, ſo that it be always kept fair and-legible ; on 


4 


* 


pain of 40 3. by warrant of one juſtice, on oath of one witneſs. | 


And any juſtice may enter and demand a ſight of it, and if it ſhall 
not be ſhewn to him hung up in ſome publick place fair and legi- 
ble; he ſhall immediately convict ſuch perſon, and ſo from time to 


time as often as he ſhall think fit: half to be to the informer, and 


half (or the whole if there be no informer) to the poor of ſuch 
gaol or other place, J 20. | | 5 
42. No perſon ſhall recover any debt on account of ſpiritu- 
ous liquors, unleſs it ſhall Bona fde have been contracted at one 
time to the amount. of 205. or upwards; nor ſhall any particu- 
lar article in any account be allowed, where the liquors deliver- 


| ed at one time, ſhall not amount to the full value of 205. and 


where no part of the liquors ſo ſold ſhall be agreed to be returt- 
ed; and if any retailer, with or without a licence, ſhall take 
any pawn by way of ſecurity for payment of any money for ſuch 


liquors, he ſhall forfeit 40s. by warrant of one juſtice, half to 


the poor, and half to the informer; and the owner ſhall _ 
nau | 0 


ſuch 


iritu- 
t one 
rticu- 
liver- 
. and 
eturn⸗ 

take 
ſuch 


alf to 


have 


ſuch 


permit, without direction in writing of the perſon (or his ſervant) 


going from town to town, or other mens houſes, and trading lars with one. 


. perſon to whom they are offered to ſale, may ſeize and detain 


J. 20. 


Proſecute any veſſel, boat, horſes, or other cattle or carriage, for- ing to ſeiae. 
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fach remedy for recovering ſach pawn, as if it had never been — 
pledged. 24 G. 2.640: 16. 

3 If any diſtiller or other perſon ſhall knowingly ſell or deli- Piſtiller deliver- 
yer any diftilled ſpirituous liquors, that the ſame may be unlawfully ing to unlicenſed 
retailed, or to any unlicenſed retailer; he ſhall forfeit 104. and retailer. 
treble value of the liquors, half to the king, and half to him that 
ſhall ſue in the courts at VMeſiminſter. And if any perſon guilty of 
retailing ſuch liquors, ſhall diſcover the diſtiller or perſon who 
knowingly ſupplied him therewith, and proſecute him to convic- 
tien, be ſhall be intitled to his ſhare of the penalty, and indemni- 
fed againſt all penalties incurred by him before that time, for ſel- 
ling ſpirituous liquors without licence. 24 G. 2. c. 40. J 15. 

44. If any perſons to the number of five or more, ſhall in a Riotouſly refcu- 
tumultuous and riotous manner aſſemble to reſcue any offenders ing offenders, or 
apainſt any act relating to ſpirituous liquors, or for licenſing the re- aſſaulting in- 
tailers thereof, or to aſſault any perſon who ſhall have given or is 
about to give any information againſt, or ſhall have diſcovered or 
given evidence againſt, or ſhall ſeize or bring to juſtice any offen- 
der; he, his aiders and abettors, ſhall be guilty of felony, and 
tranſported for ſeven years. 24 G. 2. c. 40. J 32. 

45. Where any ſuch liquors ſhall be fold in any ſuch entred Permit for remo · 
place, the officer ſhall on requeſt of the ſeller (without fee) give val after ſale, 
the buyer a certificate ſigned by him, expreſſing the quantity, the 
name of the buyer and ſeller, and that the duty hath been paid, 
or that it hath been condemned as forfeited. 6 G. c. 21. / 16. 

And no ſuch liquor, exceeding one gallon, ſhall be carried 
without ſuch certificate or permit ; on pain of forfeiting the ſame 
with the caſks and veſſels. /. 17. > 

And if any perſon ſhall take out a permit, and not remove the 
liquors accordingly, nor return the permit; he ſhall forfeit treble 
value: And if there appears not a ſufficient decreaſe in the ſtock, 
to anſwer the quantity in the permit, the officer may ſeize fo 
much 2s will anſwer the quantity. But no perſon ſhall receive a 


from whoſe ſtock the goods are to be removed; on pain of 50 . 
and in default of payment, three months impriſonment. 11 G. 
c. 30. /. 10. | | | 
46. If any perſon ſhall offer any ſpirituous liquors to ſale, not ge ling without 
having a permit; or if any pedlar, or other trading perſon, a permit, or ped» 


either on foot, or with any horſe or other cattle, or otherwiſe, 
ſhall offer any ſuch liquors to fale, altho' he have a permit: the 


ſuch liquors, and carry them to the next warehouſe belonging to 
the cuſtoms or exciſe, and bring the perſon before a juſtice, to be 
by him committed to priſon, and proſecuted for the penalties in- 
curred for ſuch offence ; and ſuch liquors may be proſecuted in the 
name of the perſon who ſtopped or ſeized the ſame, in like man- 
ver as if they had been ſeized by an officer. 9 G. 2. c. 35. 


47. When any officer of the cuſtoms ſhall negledt to ſeize and Officer neglect- 


Dd 4 ” feited 


Conſtable neg- 
lecting his duty. 


Carrying coaſt- 
wile, | 


Exportation, 
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feited for running of brandy, and ſhall be convicted thereof on 
his appearance or default, by oath of one witneſs or confeſſion; 


he ſhall forfeit 50 1. 6G. 2. c. 17. / 10. 


48. If any conſtable or other peace officer, ſhall refuſe or neg. 
le& on notice, or his own view, to be aiding in the execution of 
this, or of the acts of 9G. 2. or 10 G. 2. herein mentioned; 
he ſhall, on conviction by the oath of one witneſs, forfeit 20]. 
. 6. / 7. | £ 

49. All low wines or ſpirits carried coaſtwiſe, without a certif. 
cate from the officer of exciſe where they were made, that the duty 
hath been paid, ſhall be forfeited, and ſeized by the officers where 
they ſhall be brought in. 3 G. c. 4. / 17. | 

50. It is generally provided by the ſeveral ſtatutes, that home 
ſpirits may be exported, and a drawback of the duties allowed 
thereupon, 

But by the 6G. 2. c. 17. for ſpirits drawn from Briti/ corn, 
there ſhall be allowed a drawback by the exciſe officers at the port 
of ſhipping, of 41. 185. a ton, in full of all drawbacks: Except 
that for every ton of ſpirits drawn from barley malt, or other 
corn, there ſhall be paid by the officers of the cuſtoms, when bar. 


| ley is 245. a quarter, or under, 1 J. 105. in like manner as for 


- Power of the 
Juſtices, 


. proſecutor, 


Reward where 
no penalty is 
levied, 


Limitation of 
actions. 


Sale after con- 


Utenfils liable. 


Conviction to be 


Corn exported. 


7, 8. N 

51. All the a bal not herein otherwiſe directed, ſhall be 
ſued for and mitigated as by the laws of exciſe, or in the courts at 
W:iminſter ; and be half to the king, and half to the informer or 
246.2. c. 40, | ; 

52, And where the retailer is ſent to the houſe of correction, 
the commiſſioners ſhall cauſe rewards, not exceeding 5 /. to be paid 
to the informers. 17 G. 2. c. 17. / 21. 

53. No information ſhall be brought againſt a diſtiller, for any 
falſe or miſentry, or offence, but within three months after the of. 
fence cammitted ; and notice thereof ſhall be given to the party in 
writing,. or left at his dwelling houſe, within a week after laying 
the information. 12 C13 V. c. 11. 17. 

54. And the commiſſioners ſhall cauſe all foreign exciſable 
liquors, ſeized for non-payment of duty, or for being prohibited 
to be imported, to be publickly ſold, after condemnation, to the 


| beſt bidder, at ſuch places as they ſhall think proper. 12 6. 
. 28. J. 1. 


5 5. And all ſtills, worms, and ſtill heads, and other veſſels and 


utenſils far diſtilling, by whomſoever they ſhall be claimed, ſhall 


be liable to arrears. 7 & I. c. zo. /[. 13. . 
36. The juſtices within the limits of the head office of exciſe 


kept amongſt the in London, ſhall once in every month tranſmit to the clerk of the 
xacords of the 


ſeſſions. 


peace, a certificate of all perſons convicted before them for any 
offences againſt this or any former act relating to ſpirituous liquor, 
or for licenſing the retailers thereof; who ſhall keep and enter the 
ſame among the records of the court: which certificate ſhall be 


evidence upon any information. relating to ſpirituous liquors, 


248. 2. c. 40. £ 21. 
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X V. Starch and hair powder. 


1, By the 10 An. c. 26. and 12 Ar. ff, 2. c. 9. For all ſtarch puty on ſtarek 
imported ſhall be paid 4d. a pound, over and above all other imported. 

ties. | 8 
2 — all hair powder made of ſtarch, or other powder that will 
ſerve for the ſame uſes as ſtarch, ſhall on importatian pay the ſame 
duties, as foreign ſtarch imported. 3 G. c. 4. / 14. 

And by the ſaid acts, for all ſtarch made in the kingdom, a Duty on home 
duty ſhall be paid of 3 4. a pound. | | ſtarch, 

z. For the management of which duties on home ſtarch, the Officers for the 
commiſſioners of the treaſury ſhall appoint commiſſioners, who duties, 


hall ſubſtitute inferior officers. 10 An. c. 26. J. g. 


z. And no maker of ſtarch ſhall ſet up or uſe any workhouſe, Places of making 
forehouſe, room, or other place, for making, drying, or keeping to be entred, 
of ſtarch, or far the converting or keeping any flour, meal, or 
other materials proper to be made into ſtarch, or uſe any fat, 
trough, box, ſtove, utenſil or other veſſel for making of ſtarch; 
without notice thereof being firſt given in writing at the next of- 
fice for the ſaid duties; on pain of 50/. 10 An. c. 26. J. 10. 
And all flour, meal, and other materials, found in any private 
workhouſe, or other place, and all private utenſils and veſſels for 
making or keeping ſtarch, for which no entry ſhall be made, or 
notice given, ſhall be forteited, or the value thereof. 10 An. 
. | | | | 
5. And the officers ſhall at all times by day or night, and if in Officers to enter 
the night in preſence of a conſtable, be permitted on requeſt to dad furvey. 


enter the houſe, workhouſe, warehouſe, or other place uſed by 


any maker of ſtarch ; and by gaging or weighing the ſtarch, and 

gaging the boxes and other utenſils, or otherwiſe, to take an ac- 

count of the quantity ; and thereof ſhall make return in writing 

to the commiſſioners, leaving a true copy, if demanded, under 

his hand, with the maker; and if he ſhall not leave ſuch copy 

(after demand in writing, 12 G. c. 28. /. 30.) he ſhall forfeit 

40s. 10 An. c. 26. J. 14. . 0 

6. And if the maker ſhall obſtruct ſuch officer in the execution Obſtructing the 
of his duty, he ſhall forfeit 20 . 10 An. c. 26. , 18. 0. 

7. The maker ſhall uſe regular, ſquare, or oblong boxes only, How to be boxed 
for boxing and draining his green ſtarch, before it is dried in the in making. 
ſtove ; on pain of 101. 4 C. 2. c. 14. J 1. | 

8. And he ſhall,” if within the bills, give 12 hours, elſewhere Notice of boxing. 
24 hours notice in writing to the officer, of his intention to put | 
any green ſtarch into ſuch boxes; on pain of 20 J. And he ſhall, 
within two hours after ſuch notice ſhall have been given, begin to 


| box it, and ſo continue, that the officer may have a gage of the 
| Whole; on pain of 20 J. 4 G. 2. c. 14. / 1. | 


9. And if the charge be made by gaging it before it be dried Gazing in the | 


in the ſtove; then every box of green ſtarch, or ſtarch before it boxes, 
| be cried, containing 57 inches in length, and 10 inches in breadth, 
| and eight inches in depth, or in the whole 4560 ſolid inches, ſhall 


— - - — = — 
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weights. where he makes his ſtarch, and permit and afliſt the offic 
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be eſteemed 131 pounds averdupois, of ſtarch dried and perfettly 
made. 1G. ff. 1. c. 2. / 6. 


Scales and 10. And the maker ſhall keep ſcales and weights at the place 


er to 
make uſe thereof; on pain of 10 /. 10 An. c. 26. f 16, ; 


Removing before 11. No maker of ſtarch ſhall (on pain of 20 J.) remove any 
turveyed, ſtarch, of which no account hath been taken by the officer, from 
the place where it was made; without giving to the officer within 
the bills 24 hours notice, and elſewhere two days notice. 10 4%. 

e. 26. /. 19. a 
And _— G. 2. c. 14. If he ſhall remove any ſtarch after it is 
dried, out of the ſtove or drying place, before it has been weighed 

and taken account of by the officer; he ſhall forfeit 50 J. / 2. 
Copcealiog. 12. If any officer of the duties upon ſtarch or of the cuſtoms, 
fall have any cauſe to ſuſpeR that ſtarch is privately making in any 
— or concealed; then upon oath made before any commii- 
oner or juſtice reſiding near, ſetting forth the ground of his ſul. 
picion, ſuch commiſſioner or juſtice may iſſue his warrant, to au- 
thorize ſuch officer by day or night (but if in the night, in pre. 
fence of a conitable) to enter ſuch ſuſpected place, and ſeize and 
carry away the fame, with the materials, as forfeited, together 
with the boxes and other things containing it : and unleſs the party 
make it appear that the duty has been paid, he ſhall forfeit 50/. 
and if any perſon obſtruct the officer, he ſhall forfeit 100/, 

„ 34. {5:4 23 TO. 2 . a1. £34 . 

Officer to charge 13. The, officer ſhall be permitted to take an account of the 
for materials quantities of flour, meal, and other materials proper to be made 
mins. into ſtarch, that ſhall be in the poſſeſſion of the maker; and if he 
ſhail miſs any ſuch materials, which he had taken an account of 
the laſt time he was there, and ſhall not on reaſonable demand, 
receive ſatisfaction what is become thereof, he may charge the 


maker with ſuch quantity of ſtarch, as ſuch materials fo miſſing in 
his jadgment would reaſonably have made, not exceeding 25 


pounds weight of ftarch, for every buſhel of ſuch ingredients 
| mixed or unmixed. 10 An. c. 26. , 17. 

Starch unſur- 14. The maker ſhall keep all ſtarch by him made and not ſur- 
veyed to be Ker? veyed, ſeparate from other ſtarch which hath been ſurveyed, for 
— 24 bours after making within the bills, and for two days elſe. 
where, unleſs it ſhall be ſooner ſurveyed; on pain of 5 J. 10 r. 
| e. 20 / 20. c p 
Entry of flarcch 15. The maker within the bills ſhall monthly, and elſewhers 
made. every fix weeks, wake entry in writing at the next office, of all 
the tarch by him made, ſetting forth the weight, and how much 
vas made at each time; on pain of 50 I. Which entry ſnall be 
on 0ach t the nager or his chief workman, according to the beli 
of his knowledge and belief, before ſuch officer as ſhall be ap- 
pointed by ihe commiſſioners within the bills, and elſewhere be- 

fore the coliector and ſuperviſor. 10 An. c. 26. / 11. 
But he {1.1} nat be obliged to go further to make entry, than to 

te next market (OWN. 71 


= yment of the e walter within the bills ſhall within four weeks, and | 
utiles. 


elſc waere Within . werks after entry, clear off the dutics ; Fa 
L ; | * 
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feftly pain of double duty: And no maker, after default in payment, 
, {hall ſell or deliver out any ſtarch until he hath cleared off the du- 
Place ty; on pain of double value. 10 Ar. c. 26. . 13. 
* 17. Cocquets granted for ſhipping ſtarch, to be landed in any Carrying it coaſt- 
other part of the kingdom. ſhall expreſs the quality, quantity, and wiſe, 
: Fond weight, the mark of the package, and by whom made and ſold, 
= and where conſigned ; and if ſhipped without ſuch cocquet, it ſhall 
N Py be forfeited and ſeized, together with the package. 23 C. 2. 
; 21. J. 29. | | | 
_ 18. No fiarch ſhall be imported otherwiſe than in ſome package Importation and 
12 containing at leaſt 224 pounds of neat ſtarch, and ſtowed openly exfortation. 
'ghed in the hold; on pain of being ſeized and forfeited, together with 
0 the package, and the maſter of the veſſel to forfeit 500. 23 G. 2. 


„„ | 
way But on information brought againſt ſuch maſter, he may detain 
the wages of the mariners, till it be determined; and if it ſhall 
appear, that the ſtarch was put on board by any mariner without 
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ers the maſter's knowledge, the maſter may apply the wages of ſuch | 
r mariner in payment of the forfeiture. 26 G. 2. c. 32. /. 8. i 
hs And the officers of exciſe (in like manner as the officers of the i 
cuſtoms) may go on board any veſſel, and ſearch for and ſeize all N 
mY ſtarch forfcited, together with the package; and they may like. i 
= } wiſe ſeize ſuch as before entry and payment of duties, thall be 0 

ä found unſhipping or unſhipped. 23 C. 2. c. 21. f 28. ji 
F obo Starch that hath paid the duties may be exported; and the duties "ht 
YL ſhall be drawn back. 10 4». c. 26. f. 25, 26, 27. | " 
be But no drawback ſhall be allowed on the exportation of any fo- TIME 
* reign ſtarch imported. 23 G. 2. c. 21. / 36. 15 
WP And the officers of exciſe or cuſtoms may- ſeize any ſtarch or | ji 
* hair powder, with the horſes and package, where they have good 9 
g reaſon to ſuſpect that it hath been privately made, or imported if 
g 25 without payment of duty, or relanded after drawback ; and ſhall j 
Lo in ten days exhibit an information. before three commiſſioners of 
: exciſe, or two juſtices near where the ſeizure is made; and if the 
* party doth not make it appear that the duty hath been paid it ſhall 
TK be forfeited together with the horſes and package, and the offen- 
MG: der 2 likewiſe forfeit 5 J. for every hundred weight. 4G. 2. 

| 614. J 3. | 
=_ And by the 23 C. 2. c. 21. it is enacted, that the ſaid officers 
FIND may ſeize any ſtarch, with the package, that ſhall be found in any 
F al veſſel, cart, or other carriage, where they ſhall have good reaſon 
ck to believe that the ſame was made in ſome private-workhouſe, or 
1] be clandeſtinely imported, or relanded after drawback: and if the 
| beſt party, at the hearing of the information, ſhall not make it appear 
ap- that the duty hath been paid or ſecured, he ſhall forfeit 5 /. for 
 be- every 100 pounds weight, and alſo the goods and package ſhall be 
forfeited. J. 30. | 
16 And if any foreign ſtarch ſhall be unſhipped, with intention to 
be laid on land before entry and payment of the duties, or ſhall 

Fr be landed again after ſhipping for exportation on debenture ; the 
; on ſame, together with the package, veſſels, boats, horſes, and other 


carriages, uſed in landing or conveying; the ſame, ſhall be forfeit- 


= —_ > - A - 
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ed, and may be ſeized by any officers of the cuſtoms or exciſe, 

and the perſons from whom the ſame ſhall be ſeized, ſhall forſeit 

5 J. for every hundred weight. 23 C. 2. c. 21. / 31. | 
And if any perſon ſhall knowingly harbour or conceal any 


ſtarch unlawfully imported, or relanded after ſhipping for expor- 


tation upon debenture; he ſhall, whether he claims any proper 

therein or not, forfeit 5o/. for every hundred weight, together 

with the goods and package. 23 G. 2. c. 21. / 32. | 
And where any ſuch ſtarch ſhall be ſeized as forfeited, and ng 


4 perſon ſhall claim the ſame in 20 days, if- it is within the limits of 


the chief office of exciſe in London, the officer who made the ſei. 
zure may cauſe notice ſigned by the ſolicitor of exciſe, to be af. 
fixed at the Royal Exchange, of the. time of. proceeding to trial 
and condemnation” of the ſame by the commiſſioners of exciſe; 
and if it is out of the ſaid limits, then publick notice ſhall be 
given by proclamation, at the next market town, on the market 


day, next after. the ſaid 20 days, of the day and place where the 


Juſtices will proceed to trial and condemnation thereof: And the 
judgment thereon ſhall not be liable to appeal, nor be removed by 
certierars.' 23G. a. c. 21. J. 33. x nv | 
19. No perfumer, peruke maker, barber, or. dealer in hair 
powder, ſhall make, uſe, or offer to ſale, any powder made of or 
mixed with alabaſter, talke, plaiſter of Paris, whiting, lime, or 
Other thing of the like nature (ſweet ſcents only excepted) ; on 
pain of forfeiting the ſame, and 50 I. 12 An. ft. 2. c. 9. / 20. 
And by the 4G. 2. c. 14. If any maker ot hair powder, or 
other ſuch perſon, ſhall mix any powder of alabaſter, plaiſter of 


Paris, talke, chalk, whiting, lime, or any other material (rice 
firſt made into ſtarch, and ſweet ſcents only excepted) with any 


ſtarch or powder of ſtarch to be made uſe of for making of hair 
powder, and ſhall make any hair powder with any the ſaid ma- 
terials, or any other material except ſtarch or powder of ſtarch, 
or of rice firſt made into ſtarch, and ſhall uſe, ſell, or offer to ſell 
any hair powder ſo mixed or made ; he ſhall forfeit the ſame, and 
n . 

20. — maker of hair powder ſhall make entry in writing 


hair powder 0 at the next exciſe office, of his place of abode, and of his work- 


be ent red, 


Officer to enter 
the ſame and 


ſurvey. 


Perſon having in 
his poſſeſſion 
materials for 
adulterating hair 
poder. 


— — — — 


houſe or other place made uſe of for making hair pay/der ; on 
| pain of 20 J. 4. 2. c. 14. J 6. „„ 


21. And the officer, in the day time, on his requeſt, may enter 
places uſed for making hair powder, and the ſhops of perfumers, 


peruke makers, barbers, and other ſellers or dealers in hair pow- 


der, and examine the ſame, and carry away ſamples, paying a 


' reaſonable price for the ſame. 4G. 2. c. 14. / 7. X 


And if ſuch ſtarch maker or dealer ſhall not on requeſt ſuffer 


him to enter, and examine, and take ſamples (on offering to pay | 


the common price); he ſhall forfeit 20/. id. ſ. q. 

22. And if any ſtarch maker, or dealer in hair powder, ſhall have 
in his poſſeſſion, for making, mixing, or counterfeiting hair powder, 
any alabaſter, plaiſter of paris, talk, chalk, whiting, lime, or other 
material, beſides ſtarch, or powder of ſtarch, or of rice firſt made into 


ſtarch ; he ſhall forfeit the ſame, and 10/, 4G. 2. . 14. yr 
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23. All the ſaid forfeitures ſhall be ſued for, levied and mitiga- Power of the 


and not on the officer. 23 G. 2. c. 21. % 34. 


25. And if the party is not ſatisfred with any judgment of the Appeal, 


ted, as by the laws of exciſe, or in the courts at Vefminſter ; juſtices. | | 
ie; and be diſtributed half to the king, and half (and on the 10 Ar. | 
felt c 26. half with full coſts) to the proſecutor. 10 An. c. 26. /. 29. 1 
246. 2. c. 40. % 33. . 8 : gots 1 

80 24. And where any ſtarch ſhall be ſeized for non-payment of Proof to lie on ny 
FR | duties, or non entry 5 and it ſhall be diſputed whether ſuch pay- the claimer. | il 
0 ment or entry were made or not; the proof ſhall lie on the claimer, tl 
; | if 
Jl 


* juſti es, on the act of 23 G. 2. c. 21. abovementioned, he may | | 
; of appeal to the next quarter ſeſſions (except in the caſe beforemen- bl | 
ſei tioned, where no perſon ſhall claim the goods ſeized.) /. 36. | a 
af. 26. And the mitigation on the ſaid a& of 23 G. 2: ſhall not Mitigation. i 
. reduce * penalty to leſs than a fourth part, over. and above the 4 

g charges. / 37 | | f 
on 5 And all ſtarch, materials, and utenſils, in cuſtody of the Utenſils liable. 1 
BO maker, or of any perſon to his uſe, ſhall be liable to all arrears of - 
oy the duty, and penalties ; and ſuch proceedings may be had there- 

Tos zpon, as if the debtor or offender were the lawful owner. 10. An. 

J a, | | ED 
hair | 2 
f or | XVI. Wire. 

Gan 1. No foreign embroidery, or gold or ſilver brocade, thread, Importing of 

5 lace, fringe, or work made thereof, or of copper, braſs, or other e. 

* inferior metal, or gold or ſilver wire or plate ſhall be imported. 

ö of 15 6. 2. c. 20. / 7. 22G.2. c. 36. / 1. 

2 2. For all gilt wire made in Great Britain ſhall be paid a duty Duty on home 
hay of 84. an ounce; for ſilver wire 64. an ounce, troy weight. Wire. 

hate 10 An, c. 26. J. 46. F-21301 | 

26 z. And the commiſſioners of the treaſury ſhall appoint commiſ- Officers for theſe 
© mw = 15 duties, who ſhall ſubſtitute inferior officers. 10 An. duties. 

t. 20. J 48. | | 
3 4. And every perſon who ſhall.draw any gold or ſilver wire Places of making 

into ſuch wire as is commonly called big wire, ſhall firſt give no- to be entred. 
* tice in writing at the next office for the ſaid duties, of his name 
Tg and place of abode, and where he intends to work; on pain of 
"bs 20, And no refiner, wiredrawer, or other perſon, ſhall draw 


any gold or filver into ſuch big wire, at any place other than ſome 
_ common bar houſe to be approved of by the commiſſioners ; on 
pain of 20 J. 10 An. c. 26. . 49 | 


rin And all gilt and filver wire, and bars for making it, which ſhall 
75 be found in any private workhouſe, and all private utenſils for 
barring or drawing it, of which notice hath not been given, ſhall 
ier 2 and ſeized, or the value thereof recovered. 10 An. 
920 fo 59. | 7 i, ; 
1 5. And the officer ſhall at all times, by day or night, and if in Officer to enter 
3 the night in preſence of a conſtable, be permitted on his requeſt e 
5 enter the bar houſe, workhovſe, or other place uſed for making 
Vs of ſach wire, and take an account of the weight, and thereof 
a ke return in writing to the commiſſioners, or to whom they 
8 


Allowranet for 


waſte. 


Removing before 
ſilver wire, of which no account hath been taken, from the bar 


ſurveyed. 


Wire unſurveyel 


to be kept ſepa» 
rate. | 


Concealing. 
Entry of wire 


made. 


Payment of the 
duty. 


Exportat ion. 
Power of the 


juſtices. 


Utenſils liable. 


Exciſe. (Wire) 
ſhall appoint, leaving a copy thereof, if demanded, with the mi: 
ker; and if he ſhall refuſe to leave ſuch copy (after demand in 
writing, 12 E. c. 28. /. 30.) he ſhall forfeit 405. 10 A. c. 26. 


P if + . 

8. And if any ſuch maker ſhall obſtruct the officer, in the ex. 
ecution of his office, he ſhall fotfeit 20/. 10 An. c. 26. / 5. 

7. And the maker ſhall keep weights and ſcales at the place f 
making the wire, and permit and affiſt the officer to weigh; on 
pain of 10/. 10 An. c. 26. . 54. | 

8. Every ingbt or bar of filver, defigned for gilt wire, ſhall be 
weighed in the preſence of the exciſe officer, who attends the 
forge where they are made, before they be covered with gold; 
and ſhall be weighed in preſence of, and marked by the ſaid of. 
cer, after the gold is laid on: and on refuſal to admit the officer 
the refiner or maker ſhall forfeit 20 J. half to the king, and hat 
to him that ſhall ſue. 15 G. 2. c. 20. /. 8,9. 

9. If the officer's charge be made, by taking the weight of the 
gold and ſilver in big wire at the bar houſe, an allowance of on: 
fifth part ſhall be made, in conſideration of the waſte, in reducing 
the ſame to ſmall wire. 10 An. c. 26. J. 53. 85 

10. No wire drawer ſhall (on pain of 40 J.) remove any gilt « 


houſe or place of making, without giving to the officer 24 hour 
notice. 10 Au. c. 26. J 56. | | 

11, Wire not ſurveyed ſhall be kept ſeparate from that which 
hath been ſurveyed, for 24 hours after making, unleſs it ſhall be 
fooner ſurveyed ; on pain of 10/. 10 Ar. c. 26. /. 57. 

12. If the maker, or he for whom it is made, ſhall conceal 
any wire, or bars of ſilver prepared for making it; he ſhall forfeit 
20/. 10 An. c. 26. J 58. | 

13. The maker ſhall once in every month make entry in uri. 
ting at the next office, of all the wire by him made, ſetting forth 
the weight, and kinds, and how much was made in each week; 
on pain of 100/. Which entry ſhall be made on the oath of tie 
maker, or his chief workman, to the beſt of his knowledge and 
belief, to be adminiſtred by the officer. 10 An. c. 26. /. 50. 


14. And the duty ſhall be cleared off in fix weeks after entry, 


on pain of double duty. 10 Au. c. 26. 51. 

15. If any perſon ſhall export any gold or ſilver thread, of 
lace, or fringe made of plate wire ſpun upon filk, he ſhall have 
drawback after the rate of 5 5. a pound aver dupcis, of ſuch filver 
thread, lace, or fringe, and of 6s. 84. a pound of ſuch god 
thread, lace, or fringe. 10 An. c. 26. / 62. | 

16. All the powers of the exciſe laws ſhall be in force for mi 
naging theſe daties: and the penalties and forfeitures (not herein 
otherwiſe directed) ſhall be ſued for, levied, and mitigated, a5 bj 


the laws of exciſe, or in the coarts at Weſtminſter ; and be em 


ployed, half to the ule of the king, and half to him that fal 
inform or ſue. 10 An. c. 26. f. 64. 24G. 2. c. 40. / 33: 1 
17. And all ſuch wire, materials, and utenſils, in cuſtody 


any maker, or other to his uſe, ſhall be liable to the dude 


and penalties; and ſuch proceedings may be had thereupon, 


if {ach e 
bo. 


For r 


wire (I 
0. 20. 


And 
or filver 


Imor 


by him, 


bercin 0 


| of ſirong 


ber, 10 
during i, 
aud of e. 
aud tha 
from th 
aforeſai, 
aubole t 
which /; 
thereef, 

uſe of . 
the flats 
bis entry 
aforeſai, 
yet rema 
in ſuch 

feited d 
remainiz 
Wy; an 
a for h 
the ſaid 
ſaid far 
mad: 


aiſes b 


extile. 


f {ich debtor or offender were the lawful owner. 10 Ax. e. 26. 


„o. | 


For regulations concerning the true making of gilt and ſilver 
ure (which do not belong to this place) ſee the act of 15 C. 2. 
c. 20. | : BED 5585 oy | 

And for prohibiting the ſelling or working up of foreign gold. 
a filver lace or thread, fee the 22 G. 2. c. 36. n 


Inormation againſt an alehouſckeeper for arrears. | 


Weſtmorland. E it remembred, that this day 7 
ET ix the year-of the reign of his ma- 

joy king George the ſecond that now ts, at 

A. I. gentleman, in his proper perſon, as well for his ſaid majeſty, 

a for himſelf, cxhibiteth to us A. P. and J. P. e/quires, tas of his 


emflaint aud information, and thereby informeth us, that at ſeveral 
times between the — day of —— and the day of 
Jo- now loft paſt, at — afereſard in the ſaid county, 
me A. O. at a common alehouſe then and there belonging to and ufed 


bur, not exceeding 68. the barrel; aud that the ſaid A. O. at and 
turing the reſpeetivve time and times of brewing the ſaid beer and ale, 


and that there did thereby accrue and become due to his faid majeſty 
frm the ſaid A. O. for the ſaid beer and ale ſa by bim brewed as 
afireſaid, certain rates, duties, and ſums of money, amounting in the 
whole to the ſum of — of lawful money of Britain; 


thereef, the ſaid A. O. hath not paid or cleared off, to or for the 
uſe of bis ſaid majeſiy, within a month next after he, according to 
the flatute in that behalf nade, did make, or ought to have made 
bis entry or entries of the ſaid beer and ale ſo by him there brewed as 


m ſuch caſe made and provided; whereby the ſai A. O. hath for- 
ſeited double the value of the ſaid rates, duties, and ſums of moncy 
remaining unpaid, as aforeſaid ; that is to ſay, of like' mo- 
My; and thercupon the ſaid A. I. who as well for his ſaid majzſly, 
a for himſelf, exhibiteth this information, prays the judgment. of us 
the ſaid juſtices in the premiſes, and that he have one moiety of the 
ſaid forfeiture, according to the firm of the flatute in ſuch caſe 
nad: ; and that the ſaid A. O. may be ſummoned to anſwer the pre- 
mes before us the. ſaid Juſtices, . | 


Sammons 


in the ſaid county, 
ſaid majeſty's juſtices of the peace for the ſaid county, refiding near to 


the place where the forfeiture herein after mentioned was made, a 


by him, did brew the ſeveral and riſpeftive quantities of beer and ale 
lerein oftermentioned; that is to ſay, 30 barrels of ftrong beer and 
of frong ale, each above 68. the barrel; and 60 barrels of fmall 


au if every part thereof, was and yet is a common alebuuſelecper; 
which ſaid rates, duties, and ſums of money ſo accrued, or any part 


eforeſaid, or of any part thereof, or at any time ſince; but the ſame ' 
Jet remain wholly due and unpaid, — to the form of the ftatute 
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Weſtmor 


being double the value of certain duties of exciſe of beer and al; by 


Excite. 
Summons on the foregoing information. 
To Mr. A. O. alehouſekeeper. | 
E IJ. P. and K. P. e/quires, two of his my. 
Jefty's juſtices of the peace for the ſaid couny f 


land, 
do hereby give you notice, that A. I. gentleman, bath x. 
bibited before us an information againſt you for the ſum 7. 


you brewed, the fingle duties whereof (as he alledgeth you ought 
long fince to have paid, but have neglected ſo to db: You are ther. 
fore hereby required to appear before us at the houſe of ——— at th, 
ien of the — i in the ſaid county, on the 45 
0 now next enſuing, at of the clock of the forenom 
of the ſaid day, then and there to anſwer to the ſaid informatiq, 
And if you ſpall negle ſo to dv, wwe ſhall proceed as if you wr 
perſonally preſent. And we do further authorize and require Mr. A. . 
officer of exciſe, or any other officer of exciſe, to ſerve this our ſun- 
mont, and to attend us at the time and place laſt mentioned, then and 
there to make a return thereof to us the ſaid juſtices. Given undi 
our hands and ſeals at in the ſaid county, the day if 
— in the year of the reign of his ſaid majeſly ling 
George the ſecond. | | 85 


Note; The officer who ſhall ſerve the ſummons, ought not to 


de the informer or proſecutor, for this obvious reaſon, becauſe 


that he, being intitled to a ſhare of the forfeiture, is not a proper 
witneſs to prove ſuch ſervice ; for that would be admitting him to 
ſwear for himſelf in his own cauſe, which is abhorrent from the 
nature of our laws. | 


Information againſt a maltſter for concealing a quan- 
tity of malt. 


Weſtmorland: Ty E i remembred, that this w—— day f 

in the — year of the reign of his na- 
jefly king George the ſecond, at in the ſaid county, A. 1. 
gentleman, in his proper perſon, as well for his ſaid majeſty as fir 
himfelf, exkibiteth to us J. P. and K. P. eſquires, two of his ſaid 
majefty's juſtices of the peace for the ſaid county, refiding near to tht 
place where the offence herein ' aftermentioned was committed, as i 
alledged, a complaint or information, and thereby informeth us, that 
A. O of ——z the ſaid county, during three months now laſt pat 
and longer, having been and continued to be, and yet being a maliſir 
and maker of malt, and not having compounded for the duties of tht 
malt herein aftermentioned, he the ſaid A. O. within three manthi 
now loft paſt, at in the ſaid county, did fraudulently hide, n- 
ceal, and convey away malt by him made, that is to ſay, 12 buſitl 
of malt fo by him made as aforiſaid, from the fight and view & on 
A. E. being at the ſaid time of the ſaid hiding and concealing thert- 
of, and long before, and ever ſince, the gager appointed to tale al 


account 


account 
account 
are con 
Where! 
and c01 
amount 
At; 
inform 
miſſes , 
cording 


Jaid A 


the ſat 


 frid county, alchouſckeeper, did on the 


HUhe — day 


Exciſe. 
accbunt of the ſame, and then and there endeavouring le take ſuth 
account; which hiding, concealing, and conveying away as aforeſaid, 
are contrary to the form of the ſtatute in ſuch caſe made and provided: 
I hereby he the ſaid A. O. for every buſhel of the ſuid malt ſo hid 
and concealed, hath forfeited 10 8. of lawful money of Great Britain, 
amounting in th#avbole to 61. of like money. And thereupon the ſaid 
A. I. who as well for his ſaid majeſty as for himſelf exhibiteth this 
information, prays the judgment of us the ſaid juſtices in the pre- 
miſſes, and that he may have one moiety of the ſ..id forfeiture, ac- 
cording to the form of the flatute in juch caſe made; and that the 
ſaid A. O. may be ſummoned to anſwer the ſaid premiſſes, before ut. 
the ſaid juſtices. 8 


Summons on the foregoing information. 


Weſtmorland. f To Mr. A. O. maltſter. 


: E J. P. and K. P. eſquires, two of his majeſty's juſtices of 
W the peace, for the county aforeſaid, do hereby give you notice, 
that A. I. gentleman, hath exhibited before us an information againft 
you for the penalty of 61. by you forfeited, for hiding, concealing, 
and conveying aguay 12 buſhels of malt, from the fight and wicw of 
the gager appointed to take an account of the ſame, againſt the form 


of the flatute in ſuch caſe made: You are therefore hereby required 


to appear before us, at the houſe of — at the fign of 
it ix the ſaid county, on the ——— doy of ———— now 
next enſuing, at the hour of — in the forenoon of the ſame day, 
then and there to anſwer to the ſaid infirmation. Ard if you neglect? 
fo ro do, wwe ſhall proceed as i you were perſonally preſent. And we 
4% further authorize and require Mr. A. E. officer of exciſe, or any 
other officer of exciſe, to ſerve this our ſummons, and to attend us at 
the time and place laſt mentioned, then and there to make a return 
theresf to us the ſaid juſtices. Giwen under our hands and ſeals at 
u the ſaid county, this —— day of - in 1 -/ mmm: 
gear of the reign of his ſaid majeſty king George the ſecord. 


Summons to give evidence. 


yeoman. 


- 


Weſtmorland. } To A. W. of 


HEREAS ave whoſe hands and ſeals are hereunto ſet, be- 

ing two of his majcſiy's juſtices of the peace in and for the 
fatd county, have received information, that A. O. of 
day of” 2970 
laft paſt, brew and ſell. ale and beer, and hath not made entry 
thereof” according to the flatute in that behalf made; and that 
you the ſaid A. W. are a material witneſs to be examined concerning 


the ſame : Theſe are therefore ta require you to appear before us at 


the houſe of 


at the ſign of the — in the ſaid county, on 
— N0W next enſuing, at the hour of ——— 


in the forenoon of the ſame day, to teſtify your knowledge concerning 


Vor. I, E e tbe 


— — — — 


in the 


— ann — 
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: ſovereign lord king George the ſecond. 


Excite. 
the premiſes. Hercin fail you not. Given under our hand; and ſeal; 
at - in the ſaid county, the day of =—— in the moon” 
year of the reign of his ſaid majeſly king George the ſecond. 


Judgment againft the defendant. 


T the time and place appointed by our fummons on the informa. 

tion within written ; that is to ſay, this day of 

in the year of the reign of our ſovereign lord ling 
George the ſecond, at ——— in the county of ——— within men- 
tioned ; the within named defendant A. O. appeareth, and pleadeth 
that he is not guilty of the offence within mentioned; but upon a due 
and full hearing of the proofs made in and concerning the premiſſ, 
ave do convict him there: | Or,— ſufficient proof being made before 
us, that the within named defendant.A. O. hath had due notice of 
the avithin written information, and that he was duly ſummoned to 
appear befdre us here this day; and he, in contempt of the ſaid ſun- 
mons, neglecting now to appear, and making , default therein; and 


"the fact and offence in the within auritten information being now 
Fully proved before us, we do conwict him thereof :) It is therefore 


now here confidered and adjudged by us the ſaid juſtices, that the ſaid 


_ defendant hath forfeited the within mentioned ſum of 501. (which 
. ave mitigate and leſſen to the ſum of 71.) to be diſtributed as the law 
direct. Given under our hands and ſeals, at 


— aforeſaid, this 
— dy of —— in the ——— year of the reign of our ſai 


Warrant of diſtreſs. 
To A. E. and B. E. officers of exciſe, and to 
a either of them, and to ſuch other perſon and 
a "Welkmorland, _ Perſons as they or either of them ſhall take 
2B ( to his or their afliſtance. 
XI E whoſe hands and ſeals are hereunto ſet, twa of his majefy's 
WY wnfticesof the peace for the ſaid county of — do in bis 


| faid__majeſty's name, authorize and command you and every of you, 


; that upon the brewing weſſels and utenfils for brewing uſed by A. O. 


of — iz. the ſaid county, innkeeper, in the brewhouſe and place 


.. where he uſually breaus, at ——— aforeſaid, and upon the goods and 


cbatteli the ſaid A. O. you or any of you do Iewy the ſum of 201. 
of lawful money of Great Britain, - by us mitigated and leſſened from 


1 x be fum-of 501. of like money recovered againſt him by A. I. gentle. 
nan, who proſecuted as well for our ſovereign lord the king, at far 


"himſelf, for a certain offence commited by the ſaid A. O. againſt the 


lanvs and ſtatutes of exciſe, whereef he the ſaid A. O. is convicted 
 befare us; And for the levying thereof you are to ſeize, take, and 


carry away the ſaid brewing weſſels and utenſils or brewing, and 


alſo tbe goods and chattel: aforeſaid ; and if in [eight] days next 


* after. ſuch | ſeizure, the ſaid ſum of 201, together with the rea. 


© fonable' charges of taking and keeping the ſaid weſſels and atenfil, 
goods and chatiels, ſhall not be paid, then, and in ſuch caſe (aft? 
; the expiration of the ſaid days) you are to make ſale ther 5 

32 . we Y | ” * - 5 ..0 


a ſeal; 


this = day of 


Exciſe. 


or of /o much thereof as ſhall be ſufficient for the purpoſes herein pe- 
fied; which ſaid ſum of 20 l. when ſo levied as aforeſaid, you are 
firthwith to pay to the colleFor of exciſe for the collection called 
—— colletion, for the time being; to be by him diſtributed and 
anſwered, according to the flatute in ſuch caſe made and provided : 
and after lewying thereof, the overplus which ſhall remain of the 
ſaid brewing wefels and utenſils for brewing, and of the ſaid goods 
and chattels, and of the money arifing by ſuch ſale, you are to return 
unto the ſaid A. O. upon demand, the reaſonable charges of taking, 
keeping, and ſelling the ſaid weſſels and utenſils, goods and chattels, 
being out of the ſaid overplus money Fir ft deautted. 

And all conſtables and other peace officers of the ſaid county are 
hereby required to be aiding and aſſiſting to you in the due execution. 
hereof. But in caſe there cannot be found ſujficient to raiſe the ſum 
laſ mentioned, then and in ſuch eaſe you ar, by a return to this 
our warrant, forthwith to certify the ſame to us the ſaid Juſtices. 
Given under our hands and feals at in the ſaid county, this 
— day of — in the year of his ſaid majeſty's 
reign, and in the year of our lord 17 54. 


Return of the want of diſtreſs. 


Weſtmorland. I A. E. one of :the officers of his majeſiy's duties 

1 of exciſe, do hereby certify to J. P. and K. P. 
eſquires, tuo of his ſaid majeſty's juſtices of the peace for the ſaid 
county, that by virtue of a warrant from the ſaid juſtices to levy the 
the ſum of 20 l. upon the brewing weſjels and utenſils for brewing 
ukd by A. O. in his uſual place of brewing, and upon his goods and 
chattels, I hade made diligent ſearch for ſuch wefſels, utenſiie, goods, 
and chattels ; and that I can find none ſuch; and that I do not know, 
nor can find, that the ſaid A. O. hath any goods or chatt' ls what - 
faewer. Witneſs my hand hereunto ſet, at — in the ſuid county, 
in the year of our lord 1754. 


Warrant of commitment. 


To A. E. and B. E. officers of exciſe, and to 
either of them, and to ſuch perſon or perſons 
as they or either of them ſhall take to their 

_ aſſiſtance: And to the gaoler or keeper of ſuch 
priſon to whom theſe preſents ſhall come. 


HE RE As ave whoſe hands and feals are hereunto ſet, two 
Y of his majeſly's juſtices of the peace for the ſaid county of 
our warrant under our hands and ſeals, bearing datt 
the — gay 0 - now inſtant, did require and command 
you the ſaid A. E. and B. E. or either of you, to levy the ſum of 
20 |. therein mentioned on the brewing weſſels and utenſils for brew- 
ing, uſed by A. O. of: in the ſaid county, inrkeeper, and upon 
the goods and chattels of the ſaid A. O. And whereas you the ſaid 
A. E. and B. E. by a return and certificate under your h «nds, bearing 
date the. day of now inflant, have cirti ed to ts, that 
having made diligent ſi arch for ſuch brewing weſſels and utenſils for 

£5 | | Ee 2 5 brewing 


Weſtmorland. 


Excite. 
brewing, and for ſuch goods and chattels, you cannot find any au herum 
to levy the ſaid 20 l. or any part thereof, and that no ſuch weſſul, 
utenfils, goods, or chattels can be found: Me therefore the ſaid Juſtice 
do in his majeſty's name hereby authorize, require, and command Jou, 
every, or any of you, to take and arreſt the body of him the ſaid 
A. O. and forthwith to carry him to the gaol or priſon of and fr 
the county or place where you ſhall ſo take and arreſi bim; and hin, 
together with a duplicate of this our warrant, there to deliver int 


the cuſtody of the gaoler or keeper of the ſaid gaol or priſon of and fir 


the ſaid county or place, there to remain in ſafe cuſtody until he jhall 


Satisfy and pay the ſaid ſum of 201. of lawfully money of Great Bri. 
tain, by us mitigated and leſſened from the ſum of 501. of like nung, 
by us the ſaid juſtices adjudged againſt him, upan an information 
exhibited againſt him before us by A. I. gentleman, as well on the 
behalf of his ſaid majeſty, as of himſelf, for a certain offence commit. 
ted by the ſaid A. O. againſt the laws and ſtatutes of exciſe, where. 
of he flands convicted before us the ſaid juſtices. And all conſtable, 
and other his majeſlys officers, are hereby authorized and required, 
to be aiding and aſſiſting to you in the due execution hereof. Aud the 
gaoler and gaolers, keeper and keepers of ſuch priſon or gaol to which 
you hall ſo carry the body ef the ſaid A. O. is and are hereby autho- 
rized and required, to receive into his or their cuſlody the body of 
the ſaid A. O. and the ſame to keep in ſafe cuſtody until he ſhall 
Satisfy and pay the ſaid ſum of 201. before mentioned. And fir 
your, any, or eather of your doing as is before reſpetively directed, 
this ſhall be to you, any, or either of you reſpettively, a ſufficient 
warrant and authority. Given under our hands and ſeals at 
in the ſaid county, this day of in the — 
year of the reign. of his ſaid majeſiy, and in the year of our 
lord 1754. 


More precedents it is not neceſſary to add, ſince the officers of 
exciſe are generally well furniſhed with printed forms drawn by 
good advice. | 5 


Note; Theſe ſtatutes abovementioned, relating to this title, are 
but temporary, and have their continuance as follows, 


8 G. c. 18. Spirituous liquors. By the 8 G. 2. c. 33. to June 1, 
1754, and from thence to the end of the then next ſeſſion of par- 
liament. | „„ : 

5 G. 2. c. 24. Coffee. By the 25 G. 2. c. 35. to March 25. 
1758, and from thence to. the end of the then next ſeſſion of 
parliament. | ; 

6 G. 2. c. 37. Hop-binds. By the 24 G. 2. c. 57. to Sep. be 
1757, &C. 5 3 

15 G. 2. c. 25. Rum. By the 23 G. 2. c. 26. te Sep. 29. 1757 
&c. | 3 55 { 
19 C. 2. c. 34. Outlawed ſmugglers. By the 2&G. 2. c. 32. 
o June 24. 1758, &c. | ; 
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Execution. 


. W HERE a perſon attainted hath been at large after his 


attainder, and afterwards is brought into court and de- 


manded why execution ſhould not be awarded againſt him ; if he 
deny that he is the ſame perſon, it ſhall be immediately tried by 
z jary returned for that purpoſe. 2 Haxv. 463. | 


2. The court may command execution to be done, without any 


writ. 2 Haw. 463. | 


z. In fixed and ſtated judgments, the Jaw makes no diſtinction 


between a peer and a commoner, or between a common and or- 
dinary caſe, and one attended with extraordinary circumſtances ; 
for which reaſon it was adjudged in Felton's caſe, who murdered 


the duke of Buckingham, that the court could not order his hand 


to be cut off, nor make it part of the ſentence that his body 


ſhould be hanged in chains, but that the body after execution 
being at the king's diſpoſal, might be hanged in-chaivs, or other- 
wiſe ordered as the king ſhould think fit. 2 Haw: 443. | 

4. But the king may: pardon part of the judgment; as where 
the judgment is hanging, beheading, imbowelling, and the like, 
the king may pardon all but the beheading ; whereby the judg- 


nent is not altered, but part of it remitted. 2 H. H. 412. ; 
5. It is clear, that if a man condemned to be hanged, come 


to life after he be hanged, he ought to be hanged again ; for the 
judgment was not executed till he was dead. 2 Haw, 463. 


Exigent. See Pyoceſs. 


Extoꝛtion. 


T is ſaid, that extortion, in a large Grads: ſignifies any op- 


preſſion under colour of right; but that, in a ſtrict ſenſe, it 


bgnifies the taking of money by any officer, by colour of his 
office, either where none at all is due, or not ſo much is due, 
or where it is not yet due. 1 Han. 150. 4 

And by the ſtatute of the 3 Ed. 1. c. 26. (which is only in 
afirmance of the common law) No Serif, nor other the king's 
Heer, ſhall take any reward to do bis office, but ſhall be paid of 
that which they take of the king; and be that ſo doth, ſhall yield 
twice as much, and ſhall be puniſhed at the kings pleaſure. 


No ſheriff nor other the king's officer] Under theſe words, the 
lay beginning with the Heri fa, are underſtood eſcheators, coro- 
ners, bailiffs, gaolers, and other inferior officers of the king, 
Whoſe offices were inſtituted before the making of this act, which 
do any way concern the adminiſtration or execution of juſtice, 


or the common good of the ſubject, or for the king's ſervice. 
2 bbft. 209. | | 
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Extoꝛtion. 


Alſo the juſtices of the peace, whoſe office was inſtituted aſter 
this act, are bound by their oath of office, to take nothing for 
their office of juſtice of the peace to be done, but of the king, 
and fees accuſtomed, and coſts limited by ſtatute. = 

And generally, no publick officer ſhall take any other fees or 
rewards, for doing any thing relating. to his office, than ſome 


ſtatute in force gives him, or elſe as hath been antiently and ac. 


cuſtomably taken: and if he do otherwiſe, he is guilty of extor- | 
tion. Dult. c. 41. 5 | | 


* Shall take any reward] Therefore by this ſtatute, they can 
at this day take no more for doing their office, than hath been 
fince allowed to them by authority of parliament. 2 I, 219, 

And all preſcriptions which have been contrary to this ſtatute, 
and to the common law in affirmance of which it is-made, have 
been always holden to be void. 1'Haw. 170. | 

And it hath been reſolved, that a promiſe to pay them money 
for the doing of a thing, which the law will not ſuffer them to 
take any thing for, is merely void. 1 Haw. 171. 


To do his office] It is not ſaid, that he ſhall take no reward ge- 
nerally, but no reward to do his office: Thus the fee of 207 
called bar fee, time out of mind taken by the ſheriff of every 
priſoner that is acquitted, is not againſt this ſtatute ; for it is not 
taken for doing his office. 2 It. 210. . 
But there ſeems to be no neceſſity for this diſtinction, for it can- 
not be intended to be the meaning of the ſtatute to reſtrain the 
courts of juſtice, in whoſe integrity the law always repoſes the 
higheſt confidence, from allowing reaſonable fees for the labour 
and attendance of their officers: for the chief danger of oppreſſion 
1s from officers being left at their liberty to ſet their own rates on 
their labour, and make their own demands ; but there cannot be 
ſo much fear of theſe abuſes, while they are reſtrained to known 
and ſtated fees, ſettled by the diſcretion of the courts, which wil 
not ſuffer them to be exceeded, without a proper reſentment, 
1 Haw. 171. | 

But in the eccleſiaſtical court, a perſon was libelled againſt for 
fees, and upon motion a prohibition was granted, for that it was 


| Holden that no court hath a power to eſtabliſh fees: the judge of a 


court may think them reaſonable, but that is not binding ; but if 

on a guantum meruit a jury think them reaſonable, then they be- 

come eſtabliſhed fees. 1 Salk. 333. ; 
The fees in ſeſſions, for traverſing, trying, or diſcharging in- 


diftments, diſcharging recognizances, and the like, do vary accord- 


ing to different cuſtoms in different places. Dale. c. 41. 


Shall yield twice as much] At the common law this offence b 
ſeverely puniſhable at the king's ſuit, by fine and impriſonment, 
and alſo by a removal from the office in the execution whereof it 
was committed. And this ſtatute doth add a greater penalty than 
the common law did give; for hereby the plaintiff ſhall recover 
his double damages. 2 ff. 210. 1 Haw. 171. 3 

And by the 31 EI. c. 5. Actions for extortion may be laid in 
any county. 4 
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Extoꝛtion. 
A. the king's pleaſure) That is, by the king's juſtices, before 
whom the cauſe depends. 2 bt, 210, 


Indictment for extortion in a gaoler. 


JT HE jurors for our. lord the king, upon their oath preſent, 
that A. O. late of + in the ſaid county, yeoman, on 

the day of — in the year of the reign of 
— — was taken upon ſuſpicion of hawing committed a certain fe- 
ln, by — conſtable of in the ſaid county, by virtue 
of a warrant directed to the ſaid ——— under the hand and ſeal 
if Robert Bolton, doctor of laws, then and yet one of the juſtices 
of our ſovereign lord the king, aſſigned to keep the peace in the ſaid 
county, and was on the ſame day and year committed by him the ſaid 
Robert Bolton, to A. G. #ceper of the gaol of our ſaid ſovereign 
brd the king at in the ſaid county, under the cuſtody of him 
the ſaid A. G. to be ſafely kept, upon ſuſpicion of the felony ofore- 
ſaid, and the ſaid A. O. was detained in that priſon under the cu- 
flody of the ſaid A. G. from the time that he «was committed to the 
ſaid priſon for one month from thence next enſuing, upon ſuſpicion. of 
the /aid felony 3 nevertheleſs the ſaid A. G. in no wiſe regarding the 


fatute in that caſe made, and the penalty therein contained, did on 


the day of at aforeſaid, in the ſaid county, 
demand and receive — pounds of lawful money of Great Britain 
of and from the ſaid A. O. for eaſe and favour in the ſaid gaol for 
the ſaid time, in contempt of our ſaid ſovereign lord the king, aud 
againft the form of the ſtatute aforeſaid, and againſt the peace of 
our ſaid ſovereign lord the king, his crown and dignity. 


Indictment for extortion of a bailiff. 


HE jurors for our lord the king upon their oath preſent, that 
A. B. late of in the ſaid county, yeoman, being 
bailiff of the hundred of = in the ſaid county, on the 
day of in the year of the reign of — at 
m— in the ſaid county, by pretext and colour of his ſaid office, 


ad unjuſily and by extortion take and extort 58. of one A. I. of 


ii the ſaid county, yeoman, one of the frecholders qualified 
to ſerve upon juries in the ſaid county, to excuſe the ſaid A. I. from 
attending or appearing at the afſizes that avere then next to be holden 
in and for the ſaid county, when in fat the ſaid A. I. was not re- 
turned by the ſheriff of the ſaid county in any panel of jurors, and 
alſo when indeed no ſuch ſum of money was due to the ſaid A. B. 
for his fee for excuſing the attendance or appearance of the ſaid 
A. I. at the afſizes aforeſaid, to the evil example of other offenders, 
ta the great damage of him the ſaid A. I. and againſt the peace of 
our ſaid ſovereign lord the king, his crown and dignity. 
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after the offence committed. 


Falte tokens. See Cheat. 
Faſt days, 


Y the 2& 3 Ed. 6. c. 19. for the encouragement of the 
fiſheries, and the increaſe of cattle; and the 5 E/. c. 5. in. 
titled, an act touching political conſtitutions for the maintenance of 


the navy; and by the 35 EI. c. 7. it is enacted as follows: 


No perſon ſhall eat any manner of fleſſi on any Friday or $4. 


turday, or the embring days, or in Lent, nor on any other day 


commonly reputed a fiſh day; on pain of forfeiting 20 5. or being 
impriſoned one month. | ; KY : 

And every perſon in whoſe houſe any fleſh ſhall be eaten on kf 
days, and not diſcloſing the ſame to a publick officer having au. 
thority to puniſh the ſame ; ſhall ſorfeit 13 5. 4 4. 

Which ſaid forfeitures ſhall be, one third to the king, one third 
to the informer, and one third to the common uſe of the pariſh 
where the offence ſhall be committed; to be levied by the church- 
wardens after conviction. | 


Proſecution to be at the aſſizes or ſeſſions, in three months 


But nothing herein ſhall extend to any perſon having the king's 


licence; or being in great age, and weakneſs thereby ; or fick, 


or notably hurt; or woman with child, or lying in child bed, for 
eating of ſuch one kind of fleſh as the ſhall have great luſt unto; 
or in priſon; nor to the king's lieutenant, deputy, or captain in 
his armies, but the ſame may eat, or licenſe their ſoldiers to eat 
fleſh for lack of other victual; nor to perſons licenſed by the arch- 
biſhop of Canterbury. N 

And ſuch licences ſhall be on condition, that the perſon licenſed 
ſhall within fix days after Candlemaſi, pay to the poor box where 
he dwells, if he be a lord 265. 8 d. a knight 135. 4d. and all 
nl | 1 

But ſick perſons may be licenſed by the biſhop of the dioceſe, 
or by the parſon, vicar, or curate of the pariſh, or (if there be 
none, or he be wilful) of the next pariſh; and if the ſickneſs con- 
tinues above eight days, the licence ſhall be regiſtred in the church 
book, with the knowledge of a churchwarden; and the curate 
Mall have 4 4. for entry; and the ſame to endure no longer than 
ſuch ſickneſs. | 


And no licence ſhall extend to the eating any beef at any time 


af the year, nor veal from Sep. 29. to May 1. in any year. 


And perſons licenſed (except for ſickneſs): ſhall for every diſh of 
fleſh'at their table, have one diſh of ſea fiſh. 


Fees. See Extoꝛtian. 
Felo de ſe. dee Pomicide. 


1 Felony, 


nz. 


Felony, - Miſpziſion of felony, 


J. Felony. 
ELONY is generally ſuppoſed to come from the Saxor 
fell, which ſignifieth fierce, or cruel; of which the verb 
fell fignifieth to throw down or demoliſh; and the ſubſtantive of 
that name is uſed to ſignify' a mountain rough and uncultivated. 
But the ſame word, with a little variation, runneth through moſt 
of the European languages, and ſignifieth more generally an offence 
at large; and the Saxen word !/an ſignifieth to offend, and 
felnilſe an offence or Failure: and although eli, as it is now 


become a technical term, ſignifieth in a more reſtrained ſenſe an 
offence of an high nature, yet it is not limited to capital offences 


only, but ſtill recaineth ſomewhat of this larger acceptation; for 


petit larceny is felony, altho' it is not capital. 
It would ſwell this title near to the bigneſs of half the book, to 


ſet down every thing which may be comprehended under this word 


felony : therefore it is neceſſary to refer the conſideration of the 
ſeveral particular kinds of felonies to their reſpective titles; as for 
inſtance, Homicide, Robbery, Burglary, Rape, Coin, Forgery, and 
many others; and eſpecially the law relating to ſtolen goods of all 
kinds beJongeth to ticle Larceny. | | | : 

The method of bringing a felon to juſtice from the firſt com- 
miſſion of the felony, to his condemnation and execution, is treat- 
ed of under the ſeveral titles of Hue and cry, Arreft, Examination, 
Bail, Commitment, Gaol, Arraigument, Appeal, Indidment, Mute, 
Confeffion, Furors, Evidence, Clergy, Tudgment, Attainder, Forfei- 
ture, Tranſportation, Execution. And the courſe and whole proce- 
dure of trying an offender, is treated of under title Sons. 

So that there is nothing left for this place, but to take notice of 
one circumſtance which is common to all felonies in general, and 
that is, concerning the charges of proſecution : | 

By the 3 F. c. 10. The felon ſhall pay the charges of his car- 
— to gaol, if able; to be levied by diſtreſs by warrant of one 

ice. a N 

And by the ſtatute of the 27 G. 2. c. 3. if he is not able, the 
ſame ſhall be paid, by order of ſuch Juſtice, by the treaſurer out 
of the county rates; and in Nfidleſtæ by the overſeers of the poor 
where the party was apprehended. WEE 

And by the 25 G. 2. c. 36. the court, before whom any per- 
fon hath been tried and convicted of any grand or petit larceny, 
or other felony, may at the prayer of the proſecutor, and on 
conſideration of his circumſtances, order the treaſurer of the 


bounty in which the offence ſhall have been committed, to pay 


him ſuch ſam as they ſhall judge reaſonable, not exceeding the 
Expences he was put to in carrying on the profecution, with a rea- 
ſonahle sliowance for his time and trouble; and the clerk of aſ- 
3 | ſize 
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fize or of the peace, ſhall forthwith make out ſuch order, and deli. 
ver the ſame to the proſecutor, on paying 1 5. and the treaſurer 
ſhall pay the ſame on fight, and be allowed the ſame in his accounts. 
And by the aforeſaid act of the 27 G. 2. c. 3. When any poor 
perſon ſhall appear an recognizance' to give evidence, the court ma 
order the treaſurer to pay him ſuch ſum as they ſhall think reaſon- 
able, for his time, trouble, and expences; which order the proper 
officer ſhall make out for the fee of 64. Except in Midaloſa, 
where the ſame ſhall be paid by the overſeers of the poor where 
the perſon was apprehended. | | 


II. Miſpriſion of felony. 


Miſprifion of felony (from the French word meſpris, a negled 
or contempt, 3 Ia. 36.) is the concealing of a felony which a 
man knows, but never conſented to: for if he conſented, he is 
either principal or acceſſary in the felony, and conſequently ꝑuilty 
of miſpriſion of felony and more. 1 H. H. 374. 

For it is ſaid, that every felony includes miſpriſion of felony, 
and may be proceeded againſt as a miſpriſion only, if the king 


pleaſes. 1 Haw. 125. M 


The puniſhment of miſpriſion of felony in a common perſon, 


is fine and impriſonment; in an officer, as ſheriff or bailiff of li- 


berties, impriſonment for a year, and ranſom at the king's plea- 
ſure, by the ſtatute of 3 Ed. 1. c. 9. 1 
If any perſon will ſave himſelf from the crime of miſpriſion, 
he muſt diſcover the offence to a magiſtrate with all ſpeed chat he 
can. 3 /nft. 140. ; : kt” 
Miſpriſion, in a larger ſenſe, is uſed to ſignify every conſiderable 
miſdemeanor, which hath not a certain name given to it in the law, 


II. Theftbote. 
Theftbote (from the Saxon words 5, and bote, boot or 


amends) is, where one not only knows of a felony, but takes his 


goods again, or other amends, not to proſecute. - 1 Haw. 125. 

But the bare taking of one's own goods again, which have been 
ſtolen, is no offence, unleſs ſome, favour be ſhewn to the thief. 
1 Haw. 125. | 


This offence is very nearly allied to felony, and is ſaid to have | 
been anciently puniſhed as ſuch ; but at this day it is puniſhable 
only with ranſom and impriſonment, unleſs it were accompanied 


with ſome degree of maintenance given to the felon, wich makes 
the party an acceſlary after the fact. 1 Haw. 125. 


Feme covert. See Clife, 
Fences, See Mood. 


Fern. Burning of it in foreſts. See Burning. 


Fire. See Burning. 


Fire 


fite 


Fire in London. 


FH E ads relating thereto are, 
| 6 An. c. 31. 
* 8: 6 VP 
11G. c. 28. 


Fireworks. 


1. IT ſhall not be lawful for any perſon to make or cauſe to be Fireworks a 
made, or to ſell or expoſe to ſale, any ſquibs, rockets, ſer- nuſance. 


pents, or other fireworks, or any caſes, moulds, or other imple- 
ments for making the ſame ; or to permit the ſame to be caſt or 


fired from his houſe or other place thereto belonging, into any 


publick ſtreet or road; or to throw or fire, or be aiding in throw- 
ing or firing the ſame, in any publick ſtreet, houſe, ſhop, river, or 
highway ; and every ſuch offence ſhall be adjudged a common nu- 


lance. 9 & 10. c.7 . 
2. And if any perſon ſhall make or cauſe to be made, or give, Making or ſel - 
ſell, or offer to ſale, any ſquibs, rockets, ſerpents, or other fire- liag rockets. 


works, or any caſes, maulds, or other implements for making the 
ſame; he ſhall on conviction before one juſtice, or chief magi- 
irate, by confeſſion, or oath of two witneſſes, forfeit 5 J. half to 
the poor, and half to the proſecutor; to be levied by diſtreſs, by 
warrant of ſuch juſtice or chief magiſtrate. 9g & 10 V. c. 7. ſ. 2. 


3. And if any perſon ſhall permit any the ſame to be caſt or guffering rockets 
fired, from his houſe or other place thereto belonging, into any to be fired, 


publick ſtreet or road, or any other houſe or place; he ſhall for- 
feit 20s. in like manner. 9 & 10 FV. c. 7. /. 2. 


4. And if any perſon ſhall caſt or fire, or be aiding in caſting Firing rockets, 


or firing any the ſame, into any publick ſtreet, houſe, ſhop, river 
or highway; he ſhall forfeit 20 3. in like manner: and if he ſhall 
not immediately on conviction pay to the juſtice the ſaid forfei- 
ture for the uſes aforeſaid, he ſhall commit him to the houſe of 
correction to be kept to hard labour for any time not exceeding 
one month, unleſs he ſhall ſooner pay the forfeiture. 9 & 10 V. 


c. 7. /. 3. 


5. But nothing herein ſhall extend to the officers of the ord- Exception. 


nance, or artillery company. 9& 10 V. c. 7. /. 4, 5. 


Fiſh and fiſhing. See Game, 
Fiſh lalted. See Exciſe, 
Flight, See Fogkeiture. 
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Forcible entry and detainer, 


ORCE, in the common law, is moſt commonly taken in ill 
part, for unlawful violence. 1 fl. 161. 

It ſeems that at the common law, a man diſſeiſed of any lands 
or tenements, if he could not prevail by fair means, might Jaw. 
fully regain the poſſeſſion thereof by force, unleſs he were put te 
a neceſſity of bringing his action, by having neglected to re enter 
in due time: And it ſeems certain, that even at this day, he who 
is wrongfully diſpoſſeſſed of his goods, may juſtify the retaking of 
them by force from the wrong doer, if he refuſe to re-deliver 
them; for the violence which happens thro' the reſiſtance of the 
wrongful poſſeſſor, being originally owing to his own fault, gives 
him no juſt cauſe of complaint, inaſmuch as he might have pre. 
vented it by doing as he ought. 1 Han. 140. | 

But this indulgence of the common law, in ſuFering per- 
ſons to regain the lands they were unlawfully deprived of, havin 
been found by experience to be very prejudicial to the publick 
peace, by givirg an opportunity to powerful men under the 
pretence of feigned titles, forcibly to eject their weaker neigb- 
bours, and alfo by force to retain their wrongful poſſeſſions, it 
was thought neceſſary by many ſevere laws to reſtrain all perſons 
from the uſe of ſuch violent methods of doing themſelves juſtice, 
1 Haw. 141. | 3 

However even at this day, in an a! of forcible entry 
grounded on thoſe laws, if the defendant make himſelf a title 
which is found for him, he ſhall be diſmiſſed without any in- 
quiry concerning the force; for howſoever he may be puniſhable 
at the king's ſuit, for doing what is prohibited by ſtatute, as a 
contemner of the laws, and diſturber of the peace, yet he ſtall 


not be liable to pay any damages for it to the plaintiff, whoſe in- 


Juſtice gave him the provocation in that manner to right himſelf, 
1 Haw. 141. 3 . 13 


Since therefore offences of this nature are made ſuch, not 
by the common law, but by ſtatute (after having premiſed, 
that they h Reep foſſeſſon abitb force, in land: and tenements, 
auhcreof they or their anceſtors, or they whoje eftate they have in 
the ſame, have continued their poſſeſſiom in the ſame, by three whole 


years next before without interruption, fall not be indamaged by 
force of any of the flatutes concerning forcible entry, 8 H. 6. c. 9. 


. 7. 1 Haw. 152.) I ſhall conſider thoſe ſeyeral ſtatutes, with 
'the interpretation that hath been put upon them, under the fol- 
lowing heads OS | | 


J. What 


ranſon 


Foꝛcible entry and detainer. 
J. Mbat is a forcible entry. 
II. What is a forcible detainer. | | 

III. How the ſame are puniſhable by action at law. 


1 IV. How puniſhable at the general ſeſſions. 
J. How puniſhable by one juſtice. © 
, | VT. How puniſhable on a certiorari. | 


VII. How puniſhable as a riot. „„ 
| J. What is a forcible. entry. 2 


By the 5 R. 2. c. 8. None ſpall make any enty into any lands or 
tenements (or benefices of holy church, 15 R. 2. c. 2. or ether pof- 
ont, 8 H. 6. c. 9. ſ. 2.) but where entry is given by the law; 
and in ſuch caſe not wvith ſtrang hand, nor avith multitude of people, 
but only in peaccable and eaſy manner; on pain , impriſonment and 
ranſom at the king's will, | 7 | | 


Or other peſſaſſons] It ſeems. clear, that no one can come with- 
in the danger of theſe ſtatutes, by a violence offered to another in 
reſpe& of a away, or ſuch like eaſement, which is no poſſeſſion. 
And there ſeems to be no good authority, that an indictment will 
le in this caſe for a common, or office. 1 Haw. 146. | 


Not avith ſtrorg hand, nor with multitude of people] It ſeems 
certain, that if one who pretends a title to lands, barely go over 
them, either with or without a great number of attendants, armed 
or unarmed, in his way to the church or market, or for ſuch like 
purpoſe, without doing any act, which either expreſsly or im- 
pliedly amounts to a claim of ſuch lands, he cannot be ſaid to 
make an entry thereinto. 1 Haav. 144. ; 

But it ſeemeth, that if a perſon enter into another man's houſe, 
19 55 or ground, either with apparent violence offered to the perſon of 
{elf any other, or furniſhed with weapons, or company, which may 
offer fear, tho' it be but to cut, or take away another man's corn, 
N graſs, or other goods, or to fell or crop wood, or do any other 
iſed, like treſpaſs, and tho* he do not put the party out of his poſſeſ- 


5 hon, yet it ſeemeth to be a forcible entry. Dale. c. 126. 

Je 1 But if the entry were peaceable, and after ſuch entry made, 
whole they cut or take away any other man's corn, graſs, wood, or 
4 by other goods, without apparent violence or force; tho' ſuch acts 
3 ae counted a diſſeiſin with force, yet they are not puniſhable as 
by forcible entries. Dale. c. 126. by 


But if he enter peaceably, and there ſhall by force or violence 
cat or take away any corn, graſs, or wood, or ſhall forcibly or 
wrongfully carry away any other goods there being; this ſeemeth 
to be a forcible entry puniſhable by theſe ſtatutes. Dale. c. 126. 

So alfo ſhall thoſe be guilty of a forcible entry, who having an 
eltate in land, by a defeaſible title, continue with force in * 5 
elſion 


Fozctble entry and detainer. 
ſeſſion thereof, after a claim made by one who had a right of en- 
eee, 1 Haw. 145. 

But he who barely agrees to a forcible entry made to his uſe, 
without his knowledge or privity, ſhall not be adjudged to make 
an entry within theſe ſtatutes, becauſe he no way concurred in, 
or promoted the force. 1 Haw. 145. 

And, in general, it ſeemeth clear, that to denominate the entry 
forcible, it ought to be accompanied with ſome circumſtances of 
actual violence, or terror; and therefore that an entry which hath 


no other force than ſuch as is implied by the law, in every treſpaſs | 


whatſoever, is not within theſe ſtatutes. 1 Haw. 145. 

As to the matter of violence; it ſeems to be agreed, that an 
entry may be forcible, not only in reſpect of a violence aQually 
done to the perſon of a man, as by beating him if he refuſe to 
relinquiſh his poſſeſſion, but alſo in reſpe& of any other kind of 
violence in the manner of the entry, as by breaking open the 
doors of a houſe, whether any perſon be in it or not, eſpecially 
if it be a dwelling houſe, and perhaps alſo by any a& of outrage 
after the entry, as by carrying away the, party's goods ; but it 
ſeems that an entry is not forcible, by the bare drawing up a 
latch, or pulling back the bolt of a door, there being no ap- 
pearance therein of being done by frong hand, or multitude f 
people; and it hath been holden, that an entry into a houſe thro' 
a window, or by opening a door with a key, 1s not forcible. 
1 Haw. 145. | | 

In reſpe& of the circumſtances of terror; it is to be obſerved, 
that wherever a man, either by his behaviour or ſpeech, at the 
time of his entry, gives thoſe who are in poſſeſſion juſt cauſe to 
fear, that he will do them ſome bodily hurt, if they will not give 
way to him, his entry is eſteemed forcible, whether he cauſe ſuch 
a terror, by carrying with him ſach an unuſual number of atten- 
dants, or by arming himſelf in ſuch a manner, as plainly inti- 
mates a deſign, or by actually threatning to kill, maim, or beat 
thoſe who ſhall continue in poſſeſſion, or by giving out ſuch 
ſpeeches, as plainly imply a purpoſe of .uſing force, as if one {ay 
that he will keep his poſſeſſion in ſpite of all men, or the like, 
1 Haw. 145. 7 | 

But it ſeems that no entry ſhall be judged forcible, from any 
threatning to ſpoil another's goods, or to deſtroy his cattle, or to 
do him any other ſuch like damage, which is not perſonal, 
1 Haw. 146. | | 

However it is clear, that it may be committed by. a ſingle per- 
ſon, as well as by twenty. 1 Haw. 146. 

But nevertheleſs all thoſe who accompany a man, when be 
makes a forcible entry, ſhall be adjudged to enter with him, whe- 
ther they actually come upon the lands or not. 1 Haw. 144: 


II. What is a forcible detainer. 


It ſeemeth certain, that the ſame circumſtances of violence ot 


terror which will make an entry forcible, will make a _—_ 
| or 


ace or 
etalnet 
orcible 
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forcible alſo. And a detainer may be forcible, whether the entry 
were forcible or not. 1 Haw. 146. 


— 


II. Heu they are puniſhable by ation at law. 


If any perſon be put out or diſſeiſed of any lands or tenements in 
forcible manner, or put out peaceably, and after holden out with 
ſtrong hand ; the party grieved jhall have «fſize of novel difſeifin, 
or a writ of treſpaſs againſt the diſſeiſor; and if he recovers, be 
ſhall have treble damages, and the defendant moreover fall make 
fine and ranſom to the king. 8 H. 6. c. 9. 1. 6. 


The party grieved ſhall have affize &c.] But this action, being 
at the {uit of the party, and only for the right, 1s only where the 
entry of the defendant was not lawful; for if a man entreth with 
force, where his entry is lawful, he ſhall not be puniſhed by way 
of action; but yet he may be indifted upon the ſtatute, for the 
inditment is for the force, and for the king, and he ſhall make 
fine to the king, altho' his right be never ſo good. Dal. 
c. 129. | | 


Treble damages] And this he ſhall recover, as well for the mean 
occupation, as for the firſt entry: And albeit he ſhall recover 
treble damages, yet he ſhall recover coſts, which ſhall be 
trebled alſo; for the word damages includeth coſts of ſuit. 


1 Infl. 257. | 
IV. How puniſhable at the general ſeſſions. 


The party grieved, if he will loſe the benefit of his treble da- 
mages and coſts, may be aided and have the aſſiſtance of the ju- 
ſlices at the general ſeſſions, by way of indictment (A) on the 
fatute of 8 H. 6. Which being found there, he ſhall be reſtored 
to his poſſeſſion, by a writ of reſtitution granted out of the ſame 
court to the ſheriff. Dalt. c. 129. 

In the caption of which indictment, it will be ſufficient to ſay, 
Juſtices aſſigned to keep the peace of our lord the king, without ſhew- 
ing that they have authority to hear and determine felonies and 
treſpaſſes; for the ſtatute enables all juſtices of the peace, as ſuch, 
to take ſuch indictments. 1 Haw. 147. | 

And the tenement in which the force was made, muſt be de 
ſcribed with convenient certainty ; and muſt ſet forth that the de- 
fendant actually entred; and ouſted the party grieved; and con- 
tinueth his poſſeſſion at the time of finding the indictment; other- 
wiſe he cannot have reſtitution, becauſe it doth not appear that he 
needeth it. 1 Haw. 147, 149, 150. h 

But if a man's wife, children, or ſervants do continue in the 
houſe or upon the land, he is not ouſted of his poſſeſſion ; but his 


cattle being upon the ground, do not preſerve his poſſeſſion. Dair. 


c. 132, h 

An indictment for, forcible entry was quaſhed, for not ſetting 

forth, that the party was ſeiſed or diſſeiſed, or what eſtate he had 

in the tenement; for if he had only a term for years, then the 
5 $7 | | entry 
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Complaint 


| been found by a jury, upon the evidence of others, (That , 


Foxcible entry and defarner, 


entry muſt be laid, into the freehold of 4. in the poſſeſſion of g. 
3 Salk. 169. TR LEE 


V. How puniſhable by one juſtice. 


1. For a more ſpeedy remedy, the party grieved may complain 
to any one juſtice; or to a mayor, ſheriff, or bailiff, within their 
liberties. 8 H. 6. c. 9. ' h | 

2. But altho' one juſtice alone may proceed in ſuch caſes, yet it 
may be adviſable for him, if the time for viewivg the force will 
ſuffer it, to take to his aiiſtance one or two more juſtices. 

5 3. Concerning which power of one juſtice, it is enacted as fol. 
ws: | 

After complaint made to ſuch juſtice, by the party grieved of 
@ forcible entry mad? into lands, tenements, or other poſſi ſions, er 
forcible holding thereof, he ſhall within a convenient time, at the 
cofts of the party grieved (without any examining or ſtanding upon 
the right or title of either party) take ſufficient power of the county, 
and go to the place where fuch force is made. 15 R. 2.c.2, 
8H.6. c.g. {. 2. Dalt. c. 44. 


by the party grieutd] Yet theſe words do not 
inforce any neceſſity of ſuch a complaint; for it is holden, that 
the juſtice may and ought to proceed, upon any information or 
knowledge thereof whatſoever, tho' no complaint at all be brought 
unto him, by any party grieved thereby. Lamb. 147. 


Poxcer of the county] All people of the county, as well the 
ſheriffs as other, ſhall be attendant on the juſtices, to arreſt the of- 
fenders; on pain of imp:iſona:ent and fine to the king. 15 R. 2. 


— C. . f 


4. And if the doors be ſhut, and they within the houſe ſhall 
deny the juſtice to enter, it ſeems he may break open the houſe, 


to remove the force. Dali. c. 44. 9 5 
5. And if after ſuch entry made, the juſtice all find ſuch force; 


be Hall cauſe the offenders to be arrifted. 15 R. 2. c. 2. 8 H. 6. 


9 . . 
6. He ſhall alſo take away their aueapens and armour, and cauſe 
them to be appraiſed, and after to be anſaucred to the king as fer- 


 feited, or the value thereof. 2 Ed. 3. c. 3. | 
7. Alſo ſuch juſtice ought to make a record (B) of ſucb forcely | 


bim viewed; which record ſhall be a ſufficient conviction of the 


offenders, and the parties ſhall not be allowed to traverſe it: And 


this record, being made out of the ſeſſions, by a particular juſtice, 
may be kept by him; or he may make it indented, and certify 
the one part into the king's bench, or leave it with the clerk of the 
peace; and the other part he mzy keep bimſelf. For this view 
of the force by the juſtice, being a judge of record, maketh his 
record thereof, in the judgment of the law, as ſtrong and effectual, 


as if the offenders had confeſſed the force before him; and touch. 


ing the reſtraining of traverſe, more effectual, than if the force had 


as 


f B, 
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as to the fine and impriſonment, but not as to reſtitution.) 15 R. 2. 


c. 2. Dalt. c. 44. 8 | 
8. And the offenders, being arreſted (as before is ſaid), all 


be put in the next gaol (C] there to abide convict by the record of 


the ſame juſtice, until they hawe made fine and ranſom to the king. 


15 R. 2. G 8 


ball be put in the next gol] It is faid, that the joltice hath 0 


power to commit the offender to gaol, unleſs he do it upon his 
own view of the fact, and not upon the jury finding the ſame 
afterwards, Dalt. c. 44. 1 Haw. 142. | | 
And if ſach offenders, being in the houſe at the coming of the 
juſtice, ſhall make no reſiſtance, nor make ſhew of any force, 


then the juſtice cannot arreſt or remove them at all upon ſuch views 


Dalt, c. 44. . : 


Zut howſoever, if the force be found afterwards, by the in- 


quiry of the jury, the juſtice may bind the offenders to tue peace; 
and if they be gone, be may make his warrant to take tnem, and 
may after ſend. them to the gaol, until they have found ſureties 
for the peace. Dalt. c. 44. ; | 
Note; Mr. Dalton in this place ſays good b-hawi-ur, which I 
have preſumed to alter to “ peace, as deeming it much the ſafer 
and not being ſufficiently ſatisfied concerning ne power of a ju- 


ſtice of the peace to bind to the good behaviour in the like caſes, 


which power Mr. Dalton hath enlarged more than all otter 
authors, without any aſſiſtance from the commiſſion of the peace, 


or any act of parliament, other than had been for above 200 years 
mc 


Until they have made fine] H. 1G. 2. K. and Sir Edm. 
Ellewel, He was brought ap upon a habeas corpus, with a re- 
turn of the cauſe of his commitment, which was upon a convic- 
tion of forcible entry and derainer. And it being moved to diſ- 
charge him upon exceptions to the commitment, the court refuſed 
to enter into the conſideration of them, till the conviction was 
likewiſe regularly removed before them. But by conſent he was 
bailed in the mean time. And this term the conviction being be- 
fore the court, it appeared that there was no fine ſet by the ju- 


ſtices, and it was therefore moved to be quaſhed. It was agreed 


on both ſides, that there ſhould be a fine; but it was inſiſted, that 
it deing now before the king's bench by a certiorari, they might 
ſet the fine. But by the court, We are not to execute the judg- 


ment of an inferior court. The conviction is to be upon view, 
and they who view the nature of the force are the propereſt judges 


what fine to ſet; and though a certiorari ſhould come before the 
fine is ſet, yet it would be no contempt in the juſtices to compleat 
their judgment by ſetting one. Lambard indeed was of opinion, 
that the juſtices could not ſet the fine at all; but upon what. foun- 
dation we can never imagine. The juſtices are not bound to do 
it upon the ſpot, but may take a reaſonable time to conſider of 
the fine; becauſe by the words of the act, the commitment is to 
be, 70 he has paid the fine. The conviction maſt be quaſhed, 

0 1. ul 
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and the defendant diſcharged. Str. 794. L. Raym, 1515. 


ge. C. V. 1. 289. | 


And the ſame was likewiſe ſolemnly reſolved in Leighton's caſe; 
and that the juſtice may aſleſs the ſame, either before the convie. 
tion or after. 1 Haw. 142. | 

And the fine muſt be aſſeſſed upon every offender ſeverally, and 


not upon them jointly; and the juſtice ought to eftreat the fine, 


and to ſend the eſtreat into the exchequer, that from thence the 
ſheriff may be commanded to levy it for his majeſty's uſe. Dal. 
c. 44. 5 

But upon payment of the fine to the ſheriff, or upon ſuretie: 
found (by recognizance) for the payment thereof, it ſeemeth that 


the juſtice may deliver the offenders out of priſon again at his 
Pleaſure. Dalt. c. 44. | 


9. And ſo much concerning removing the force: But the party 
ouſted cannot be reſtored to his poſſeſſion by the juſtice's view of 
the force ; nor unleſs the ſame force be found by the inquiry of a 
jury. EE | 

Concerning which it is enacted as follows: And tho' that the 
perſons making ſuch entry be preſent, or elſe departed before the coming 
ef the juſtice; he may notauithſtanding in ſome good town next to the 
renements ſo entred, or in ſome other convenient place by his diſcretior 
(and that, tho' he go not to ſee the place where the force is; 


Dalt. c. 44.) have power to inquire by the people of the county, ar 


wwell of them that make fuch forcible entry, as of them which hili 
the ſame with force. 8 H. 6. c. 9. ſ. 3 | 


10. In order to which, the juftice ball make his precept (D) 


the fheriff, commanding him in the king's behalf, to cauſe to con: 
Before him, ſufficient and indifferent perſons, dwelling next about the 


bands fo entred, to inquire of ſuch entries; whereof every man ſpall 
have lands or tenements of 408. a year, above reprizes. And the 
ſperiff ſhall return iſſues on every of thim, at the day of the frf 


precept returnable 20s. and at the ſecond day 40s. and at the third 


day 100 8. and at every day after double. And the ſheriff making 
default, ſhall on convidtion before the ſame juſtice, or before the judge 
of aſſixe, forfeit 20 l. half to the king, and half to him who ſpall 
ſue, with cofts ; and moreover ſhall make fine and ranſom to the ting, 
8 H. 6. c. 9. ſ. 4, 5. | 


Before the ſame juſtice] And the juſtice may proceed againſt the 
ſheriff for this default, either by bill at the ſuit of the party, ot 
by indictment at the ſuit of the king. Dale. c. 44. 

11. And the defendant alſo, if he is not preſent, ought to be 
called to anſwer for himſelf; for it is implied by natural juſtice, 
in the conſtruction of all laws, that no one ought to ſuffer any 
prejudice thereby, without having firſt an opportunity of defend- 
ing himſelf. 1 Haw. 154. | | 

12. And it ſeems to be ſettled at this day, that if the defendant 
tender a traverſe of the force, the juſtice ought not to make any 
reſtitution, till the averſe be re raw 192. _ 

13. The defendant may alſo by the 31 Fl. c. 11. plead thre 


years poſſe/fion; whereby it is enacted, that 20 reſtitution upon an 


indiement 


retion 
e is; 
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b hold 
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inlictment of foreible entry, or holding with force, ſhall be made, if 

the perſon indicted have had the e ave or been in quiet poſſeſſion 

for three years together next before the inditment found, and bis eſtate 

therein not determined; and reſtitution ſhall Raytill that be tried: 

and if it is found againſt the party indicted, he ſhall pay ſuch cofts 

and damages as the judges or juſtices ſhall afſiſs ; to be recovered as 
and damages in judgments on other ation. 

And it hath been holden, that the plea of ſuch poſſeſſion is good, 
without ſhewing under what title, or of what eſtate ſuch poſſeſſion 
was; becauſe it is not the title, but the poſſeſſion only, which is 
material in this caſe. 1 Haw. 152. | 
14. And it was bolden by the court in Leigbton's caſe, that if 
the defendant ſhall either traverſe the entry or the force, or plead 
that he has been three years in poſſeſſion, the juſtice may ſummon 


ajury for the trial of ſuch traverſe, for it is impoſſible to deter- 


mine it upon view; and if the juſtice have no power to try it, it 
would be eaſy for any one to elude the ſtatute by the tender of 
ſuch a traverſe, and therefore by a neceſſary conſtruction the ju- 


nice muſt needs have this power as incidental to what is expreſly 


given him. 1 Haw. 1424. | 

15. And this traverſe muſt be tendred in writing, and not by a 
bare denial of the fact in words; for thereupon a venire facias 
muſt be awarded, a jury returned, the iſſue tried, a verdict found, 
and judgment given, and coſts and damages awarded; and there 
muſt be a record, which muſt be in writing, to do all this, and 
not a verbal plea. Dalt. c. 133. 1 Haw. 154. 
16. Upon which traverſe tendred, the juſtice ſhall cauſe a new 
Jury to be returned by the ſheriff, to try the traverſe; which may 
be done the next day, but not the fame day. Dale. c. 133. 

17. And it ſeemeth, that he who tendreth the traverſe, ſhall 
bear all the charges of the trial ; and not the king, or the party 
proſecuting. - Dale. c. 133. EO. | 

18. And if fuch forcible entry or detainer be found (E) before 
ſuch juſtice, then the ſaid juſtice ſhall cauſe to reſeiſe (F] the lands 
and tenements ſo entred or holden, and ſhall reſtore the party put out, 
to the full poſſeſſion of the ſame. 8 H. 6. c. 9. ſ. 3. | 


The ſaid juſtice) It ſeems to be agreed, that no other juſtices of 
the peace, except thoſe before whom the indictment ſhall be found, 
have any power either at the ſeſſions or out of it, to make 

any award of reſtitution. 1 Haw. 152. | 


Shall cauſe to reſeiſe] And the juſtice may break open the houſe 
by force, to reſeiſe the ſame; and ſo may the ſheriff do, having 
the juſtice's warrant. Dale. c. 44. | 


Reſeiſe] That is, ſhall remove the force, by putting out all ſuch 
offenders as ſhall be found in the houſe, or upon the lands, that 


entred or held with force. Dali. c. 130. 


And ſpall reflore the party put out) And this he may do in his 
own proper perſon ; or he may make his warrant to the ſheriff to 
Git. Da. c. 44. 1 Haw. 151, 2. | 5 

| Ff 2 19. And 


Forcibte entry and defarner, 
19. And by 21 J. c. 15. it is enacted, that fuch judges, juice, 
er juſtice of the peace, as may give reſtitution unto tenants of any 
eftate of freehold, may give the like unto tenants for term of year, 
tenants by copy cf court roll, guardians by night's ſervice, tenan 
3 elegit, ſtatute merchant and ſtaple, of lands or tenements by they 
bolden, which ſpall be entred ufon by force, or holden from then 
A | | infact oh 


VT. How puniſhable on à certiorari. 


Although regularly the juſtices. only who were preſent at the 
inquiry, and when the indictment was found, ought. to award re- 
ſtitution; yet if the record. of the preſentment or indictment ſhall 
| be certified by the juſtice or juſtices into the king's bench, or the 
ſame preſentment or indictment be removed and certified thither 
by certiorari, the juſtices of that court may award. a writ of re- 
ſtitution to the ſheriff, to reſtore, paſſeſſion to the party expelled: 
for the juſtices of the king's bench have a ſupreme authority in all 
caſes of the crown. Dalt. c. 44. ada 

Alſo where upon a removal of. the proceedings into the king"; 
bench the conviction ſhall be quaſhed, the court will order reſt;- 
tution to the party injured. As in the caſe of K. and Jones, M. 
8 G. A conviction of forcible entry was quaſhed for the old ex: 
ception of »://uage or tenement, by reaſon of the uncertainty; 
but the reſtitution was oppoſed, on an affidavit that the -party's 
title (which was by leaſe) was expired fince the conviction. But 
the court ſaid, they had no diſcretionary power in this caſe, but 
were bound to award reſtitution on quaſhing the conviction, 
Str. 474. 5. Cn, Bl Sp 


VII. How puniſhable as 4 riot. 
If a forcible entry or detainer ſhall be made by three perſons 
or more, it is alſo a riot, and may be proceeded againſt as ſuch, 


if no inquiry hath before been made of the force. Dali. . 44. 


A. Indictment for a forcible entry and detainer at 
J 2  ; nba DSS 


Weſtmorland. HE jurors; far our lord the king apon their oath 

I preſent, that A., O. late of ——— in the 
county aforeſaid, gentleman, and B. O. late of. the. ſame, yeoman, 
together with divers other malifactors and diſturbers of the peace of 
our ſaid lord the king (whoſe names to the jurors aforefaid are yi 
unknown ) on the =—— day of - in the ear of the 
reign of ewith force and arms, at ———— aforeſaid, in the 
county aforeſaid, unlawfully and injuriouſy, did enter into æ certgi 


barn and a certain orchard, then and there being iu the pallaſion of, 


one A. I and that the ſaid A. O. and B. O. together wvith the ſaid, 
other malefaors, then and there, with force and arms, unlawfully 
and injuriouſly did expel, amova, and put out the ſaid A. I. * 

ä the 


Foxcible entry and detainer. 
the poſſelfon of the ſaid barn and orchard, and the ſaid A. I. ſo as 
aforeſaid expelled, amoued, and put out from the poſſeſſion of the fard 
tarn and orchard, then and there, with force and arms, unlawfully 
and injuriouſly did keep out, and ſtill do keep out, to the great da- 
mage of him the ſaid A. I. and againſt the peace of our ſaid lord the 
ling, his crown and dignity. 55 F | 


Indictment on the ſtatute. 


Weſtmorland. H E jurors for our lord the king upon their oath 

R preſent, that A. I. late of the pariſh of 
n—n— in the county aforeſaid, gentleman, on the day of 
— in the year of the reign of — Twas poſſeſſed 
ef a certain meſſuage, with the appurtenances, ſituate, lying, and 
being in in the pariſh aforeſaid, in the county aforeſaid, for 
a certain term of years, then and flill to come, and unexpired, and 
being fo poſſeſſed thereof, one A. O. late of in the ſaid 
county, yeoman, afterwards, to wit, the ſaid — day of 


in the year aforeſaid, into the ſaid meſſuage, with the appurtenances 
aforeſaid, in .. aforeſaid, in the pariſh and county aforeſaid, 


' with force and arms, and with ſtrong hand, unlawfully did enter, 


and the ſaid A. I. from the peaceable poſſeſſion of the ſaid meſſuage, 
with the appurtenances aforeſaid, then and there with: force and 


arms, and with ſtrong hand, unlacwfully did expel and. put out, and 


the ſaid A. I. from the poſſeſſion ther ea, jo as aforeſaid, with force 
and arms, and with ſtrong hand, being unlawfully expelled and put 
out, the ſaid A. O. him the ſaid A. I. from the aforeſaid ——— 
day of — i the year aforeſaid, until the day of the taking 
this inquifition, from the poſſeſſion of the ſaid meſſuage, with the 
appurtenances aforeſaid, with force and arms, and with flrong hand, 
unlawfully and injuriouſly then and there did keep out, and fill doth 
keep out; to the great damage of the ſaid A. I. againſt the peace of 
our faid lord the king, and againſt the form of the ſtatutes in that 
caſe made and provided. 2 


Note; If it is a freehold, then the party muſt be ſaid to 
de /ziſed thereof in his demeſne as of fee; and conſequently he 
muſt be thereof di ciſed: otherwiſe if it is of a leſſer eſtate, of 
which he is not properly ſaid to be ſeiſed, but poſſeſſed thereof, 
at the will of the lord, according to the cuſtom of the manor, 


— like, and then he muſt be expelled, cfected, amoved, or 
the like. , : | | 


B. Record of a forcible detainer upon view. 


| Note; That the books upon the office of a juſtice of the peace 
do generally ſer forth, chat the record ought to be in the preſent 
teuſe, and not in the time paſt (and herewith do accord the ad- 
judged cafes in the court of King's bench, Str. 443.) 3 yet never» 
theleſs they do all exhibit the form of a record in the time paſt, 
= n Therefore I have taken the liberty to alter 

e lame, 


from the record in L. Raymond of the conviction of 


437 


| 
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Sir Edm. Elwell aforeſaid, and others; adding the fine thereunto, 
for the want of which that conviction was quaſhed. And [ have 
given the form of a record of a forcible detainer, rather than of a 
forcible entry, becauſe the juſtice for the molt part cannot be ſu 


poſed to be preſent at the entry, as not having knowledge thereof 
until after the entry is made, 


Kent, E it remembred, that on the 15th day of Sep. in the 
to wit. fir ft year of the reign of our ſovereign lord George th: 
ſecond of Great Britain France, and Ireland, king, d fender of th: 
faith, and fo forth, at Beckingham in the county of Kent afire. 
aid, Eliz. Elwell complained to us E. B. P. B. and W. P. thru 


of the juſtices of our ſaid lord the king aſſigned to keep the peace in 


the ſaid county, and alſo to hear and determine divers felonies, tre. 
paſjes, and other miſdemeanors in the ſaid county committed, that Sir 


Edm. Elwell, late of London, baronet, I. B. and D. M. into the 


meſſua ge of her the ſaid E. E. being the manſion houſe of her the 
aid E. E. called Langley houſe, fituate within the pariſh of 
Beckingham aforeſaid, did enter, and her the ſaid E. E. & the 
meſſuage aforeſaid, whereof the ſame E. E. at the time of the entry 
afortſaid was ſeiſed as of the freehold of her the ſaid E. E. for 
the term of her life, unlawfully cjefted, expelled, and amoved, and 
the ſaid meſſuage from her the ſaid El. E. unlawfully, with flrong 
hand and armed porwer, do yet hold and from her detain, againſt 
the form cf the flatute in ſuch caſe made and provided; aubert- 
upon the ſame El. E. then, to wit, on the ſaid 15th day of Sep. 
at the pariſh of B. aforeſaid, praveth of us, ſo as aforeſaid being 
Juſtices, to her in this behalf that a_ due remedy be provided, accord. 
ing to the form of the ſtatute aforeſaid : Which com laint and prayer 
by us the aforeſaid juſlices being heard, wwe the aforeſeid E. B. ba- 
ronet, P. B. and W. P. efquires, juſtices aforeſaid, to the meſſuage 
aforeſaid perſonally hawe come, ana do then and there find and ſee the 
aforeſaid Edm. E. I. B. and D. M. the aforeſaid meſſuage, with 
force and arms, unlawfully, with firong hand and armed pier, 
detaining, ' againſt the form of the flatute in ſuch caſe made and 
provided, according as ſbe the ſame El. E. fo as is aforeſaid hath 
unto us complained: Therefore it is confidered by us the aforeſaid 
Juſtices, that the aforeſaid Edmund Elwell, Joſeph Billers, and 
Daniel Monty, of the detaining aforeſaid with firong hand, by our 
own proper view then and there as is aforeſaid had, are convicted, 
and every of them is convicted, according to the form of the flatutt 
aforeſaid; Whereupon wwe the juſtices aforeſaid, upon every of the 
aforeſeid Ed. E. J. B. and D. M. do ſet and impoſe ſcverally a 
fine of 101. of good and lawful money of Great Britain, to be paid 
by them and every of them ſeverally to our ſaid ſovereign lord the 
Ling, for the ſaid offences; and do cauſe them, and every of them, 
then and there to be arreſted; and the ſame Ed. E. J. B. and D. M. 
Being convicted, and every of them being convicted upon our own pro- 
per view, of the detaining aforeſaid, with firong hand as is afort- 
faid, by us the afareſaid juſtices are committed, and every of them it 
conumitted, ta the gal of. our ſaid lord the king, at Maidſtone in the 
county of Kent aforeſaid, being the next gaol to the meſſuage a 1 5 
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ſaid, there to abide reſpectiwely, until they ſhall have paid their 
faid ſeveral fines reſpettively, to our aid lord the king, for their 
reſpetive offences afarcſaid. Concerning which the fremiſjes afore- 


ſaid, ave do make this our record. In witneſs whereof, awe the 


aforeſaid E. B. baronct, P. B. and W. P. efquires, the juſtices afore- 
ſaid, to this record our hands and ſeals do ſet, at the pariſh of B. 
afarelaid, in the county , Kent 2fore/aid, on the 15th day of Sep. 
in the firſt year afor:ſaid of the reign of our ſc:id ſovereign lord the 
new king. | | 
| E. Bettenſon. 
P. Burrel. 
W. Paſſenger. 


C. Mittimus for forcible detainer. 


Weſtmorland. DWARD Haſlel, uire, one of the juſtices of 

a ' eur ſovertign lord the king's majeſty, aſſigned to 
keep the peace within the ſaid county of W. and aljo to hear and de- 
termine divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 
county committed ; To the keeper of his majeſly's gaol at in 
the ſaid county, and to his deputy and deputies there, and to every of 
them, greeting. Whereas upon complaint made unto me this preſent 
day, by A. I. 7 — in the ſaid county, yeoman, I went imme- 
diately to the dwelling houſe of the ſaid A. I. at 
in the ſaid county, and there found A. O. late of labourer, 
B. O. late of the ſame, weaver, and C. O. late of — butcher, 
farcibly, with ſtrong hand and armed power, holding the ſaid houſe, 
againſt the peace of our ſaid lord the king, and againſt the form of 
the flatute in ſuch caſe made and provided: Therefore I ſend you, by 
the bringers hereof, the bodies of the ſaid A. O. B. O. and C. O. 
convicted of the ſaid forcible holding, by mine own view, teſtimony, 
and record; commanding you in his ſaid majeſly's name, to receive them 
into your ſaid gaol, and there ſafely to keep them, and every of them 
reſpeRively, until they ſhall have reſpectiwely paid the ſeveral ſum 
of 101. of good and lawful money of Great Britain, to our ſaid ſo- 
vereign lord the king, awhich I bawve ſet and impsſed upon every of 
them ſeparately, for a fine and ranſom for their ſaid triſpalſes reſpec- 
tively, Herein fail you not, at the peril that may follow thereof. 
Given at aforeſaid, in the county aforeſaid, under my ſeal, 
the ——— gay o in the ———— year of the reign of our 
ſaid ſovcreign lord king George the ſecond. 


Note; By the forms in all the books, all the offenders ſtand 


committed until all have paid, ſo as that the firſt ſhall not be diſ- 


charged on payment of his own fire, but continue until all the 
reſt have paid likewiſe ; which ſeems unreaſonable, and is not 
warranted by the ſtatute. 8 
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D. Precept to the ſheriff to return a jury. 


Weſtmorland. EN RV Aglionby, e/quire, one of the juflicy 
of our lord the king, aſſigned to keep the peace 
in the ſaid county, and alſo to hear and determine divers feloie, 
tries, and other miſdemeanors in the ſaid county committed; Ty 
the jheriff of the ſaid county, greeting: On behalf of our ſaid lr 
the king, I command you, that you cauſe to come before me a. 
in the county foreſuid, on the day of next enſuing, 
twenty-four ¶ ficient and indifferent men, of the neighbourhodd of 
m— afor:ſ:id, in the county aforeſaid, every of whom hall have 
lands or tenements if 40s. yearly at the leaſt, above reprizes, to in. 
quire upon their oaths for our ſaid lord the king, of a certain entry 
made with ſtrong hand (as it is ſaia) into the meſſuage of one A. I. 
at  oforeſaid, in the county aforeſaid, againſt the form of the 
Natute in ſuch caſe made and provided. And you are to return upon 
every of the jurors by you in this behalf to be impanelled, 20s. of 
iſſues at the aforcſaid day. And hawe you then there this precept, 
And this you ſhall in no wiſe omit, upon the peril that ſhall theref 
enſue. Witneſs the ſaid J. P. at in the county aforeſaid, 
tbe — day of - in the gear of the reign 


The jurors oath. 


X7 OU /all true inquiry and preſentment make of all fab 
Þ things as ſhall come before you, concerning a forcible entry 


3 lor, detainer] ſaid to have been lately committed in the dwelling zngu! 
houſe of yeoman, at in this county; you fhall coun! 
Spare no one for favour or affection, nor grieve any one for hatred w_ 
or ill-will, but proceed herein according to the beſt of your know- and 
ledge, and according to the evidence that ſhall be given to you: So (ty; 
Belp you god. 8 REN. | and 

| The oath that A. F. your foreman hath taken on his part, you 1 * 
and every of you ſhall truly obſerve and keep-on your farts : So help hn 
| [ 

Vs ; then 

E. The inquiſition, indictment, or finding of the A 
. jury. bf Ae. ten, 
Weſtmorland. A* inquifition for our ſovereign lord the king, in- for 
Felt nobas dented and taken at in the ſaid county, mon 
the — May of —_—i iy_ th — year of the reign of N ſev 
by the oaths of = god and lawful men of the ſaid county, you 
before: J. P. eſquire, one of the: juſtices of our ſaid lord the king, me, 
offigned to keep the peace in the ſaid county, and alſo to hear and Joh 
determine divers felonies, treſpaſſes, and other miſdemeanors in the an 
Same county - committed, who ſay upon their oaths ofereſaid, that ok 
A. I. 7 aforeſaid, yeoman, long fince lawfully and peace- ul 


ably was ſciſed in bis demeſne as of fee [if it is not freehold, 5 
* SLEW! SB. IS oats ro org '% 7 ay, 


: *\ K : 


, 
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fay, poſſelſed] of and in one meſſuage, with the" appurtenances, in 
= aforeſaid, in the county aforeſaid, and his ſaid poſſeſſion 
[and ſeifin) ſo continued until A. O. late of — yeoman, B. O. 
late of the ſame, yeoman, and C. O. late of the ſame, yeoman, 
and other malefactors unknown, the — day of — now loft 
paſt, with flroang hand and armed power, into the meſſuage afore- 


- ſaid, with the appurtenances aforeſaid, did enter, and him the ſaid 


A. I. thereof difſeiſed, and With. ſtrong hand expelled; and him 
the ſaid A. I. ſo diſſtiſed and expelled from the faid meſſuage with 
the appurtenances aforeſaid, from the ſaid day of 
until the day of the taking of this inguiſition, with like ſtrong hand 


and armed power did keep out, and do yet keep cut, to the great diftur- 


bance of the peace of our ſaid lord the king, and againſt the form 
of the ſlatute in ſuch caſe made and provided. I af om 


We whoſe names are hereunto ſit, being the jurors aboveſaid, 
do upon the evidences now produced before us, find the ingui- 
ſition aforeſaid true. | | | 

9 . A. B. 
Cc 5 D. Er. 


F. Warrant to the ſheriff for reſtitution. 
Weſtmorland. ENRY Fletcher, efquire, one of the juſtices 


of our ſevereign lord the king, aſſigned to keep. 


the peace in the ſaid county, and alſo to hear and determine divers 
felonies, treſpaſſes, and other miſdemeanors in the ſaid county com- 
mitted; To the ſheriff of the ſaid county, greeting: Whereas by an 
inquifition taken before me the juſtice aforeſaid, at — in the 
county aforeſaid, on this preſent ———— day of ———= in the 
year of the reign of ———— t#pon the oaths of : 
and by virtue of the flatutes made and provided in caſes forcible 
entry and detainer, it is found, that A. O. late of ——— yeoman, 
and B. O. late of ——— yeoman, an the day of ——— 
nw laſt paſt, into à certain-mefſuage, with the appurtenances, of 


A. I. / — aforeſaid, in the county aforeſaid, gentleman, 


ſituate, lying,” and being at — afor:ſaid, in the county afore+ 
ſaid, with force and arms did enter, and him the ſaid A I. thereof 


then with frrang hand did difſtiſe and drive out, and him the aid 


A. I. thus driven out from the aforeſaid meſſuage with the appur-. 
tenances, from the day of ——— aforeſaid, to this preſent 
day of the taking of the ſaid inquifition; with firong hand and armed 
force did keep out, and do yet keep out, as by the inguiſition aforeſaid 
more fully appeareth of record: I herefore on the behalf of our. ſaid 
ſovereign lord the ling, I cbarge and command you, that taking with 
you the power” of the county {if it be needful) yon go to the ſaid 


meſuage and other the premiſſes, and the ſame with the appurt nances. 


you cauſe to be reſeiſed, and that yo cauſe the ſaid A. I. to be reflored 
and put" into his full poſſoſſion- thererf, according at he, b:for? the 
entry aforeſaid was ' feiſed; © aetording to tbe form of ibe ſuid fla- 
tuen. And ibis you ſSall in no wiſe omit, on the penalty thereon 
nunbeit; Given under ah band and ſcal ut .. in the 


ſaid 
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Foꝛeign ſervice. 


faid county, b. day of — in the ——— year of th 


reign 7—. | 


Foꝛeign ſervice. 

1. DV the 5G. c. 27. If any perſon ſhall contract with, entice, 
or endeavour to perſuade any manufacturer or artificer in 

wool, iron, ſteel, braſs, or any other metal, clockmaker, watch- 
maker, or any other artificer or manufacturer, to go out of this 
kingdom, into any foreign country out of his majeſty's dominions, 
and ſhall (on proſecution in 12 months) be convicted thereof on 
indictment or information, in the courts at Heſiminſter, aſſues, or 
ſeſſions of the county where the offence ſhall be committed ; he 
ſhall for the firſt offence be fined not exceeding 100 J. and be im- 


priſoned for three months, and until the fine be paid; for the 
fecond offence, ſhall be fined at the diſcretion of the court, and be 


impriſoned 12 months, and till the fine is paid. /. r, 2. 


And if any ſubject, being ſuch artificer or manufacturer, ſhat! 
go into any country out of his majeſty's dominions, to exerciſe or 
teach any the ſaid manuſactories to foreigners, or if any ſubje& 
who ſhall be in any ſuch foreign country, and there exerciſing any 
the ſaid manufactories, ſhall not return in fix months next after 
warning be given him, by the ambaſſador, miniſter, or conſul, 
or perſon authorized by him, or by a ſecretary of ſtate, and 
from thenceforth continually inhabit within this realm; he ſhall 
be incapable of any legacy, or of being executor, or adminiſtra- 
tor, and of taking any lands, by deſcent, deviſe, or purchaſe, 
and forfeit his lands and goods, and be deemed an alien, aud out 
of the king's protection. / 3. | 

And on complaint on oath before a juſtice, that any perſon is 
endeavouring to ſeduce or draw away any ſuch manufacturer or 
artificer, or that he hath contracted or is preparing to go out of 
the kingdom; he may iſſue his warrant to bring ſuch perſon be- 
fore him or ſome other juſtice; and if it ſhall appear to ſuch 
Juſtice, by confeſſion, or the oath of one witneſs, that ſuch perſon 
was guilty of any the ſaid offences, he may bind him over to the 
next aſſizes or ſeſſions, to anſwer the premiſſes; and if he ſhall 
upon indictment be there convicted of any ſuch promiſe or con- 
tract, or preparation to go abroad beyond the ſeas, he ſhall give 
fuch ſecurity. not to depart out of the realm, as ſuch court thall 
think reaſonable, and be impriſoned until ſuch ſecurity be given. 


＋ 4. C Fr | ; 
And by the 23 G. 2. c. 13. If any perſon ſhall contract with, 
or endeavour. to perſuade or ſeduce any artificer in the manufac- 


tures of Great Britain, to go into any foreign country, not 
belonging to the crown of Great Britain; and ſhall be thereof 


convicted, in twelve months, in the king's bench, or at the 
afizes ; he ſhall for every ſuch perſon ferfeit 500 J. and — 


" the 


8 p , AY 
Foꝛeign ſervice. | 
jſoned in the common gaol for twelve months, and till payment 
of the forfeiture; and for a ſecond or other ſubſequent offence, 
ſhall forfeit 1000 J. and be impriſoned two years, and till pay- 
ment. J 1, 2. xp 0 

And if any perſon ſhall put on board any veſſel not bound di- 

realy to ſome of the Briti dominions, any tools or utenſils, or 
art thereof, proper for either the woollen or {ilk manufactures ; 
he ſhall forfeit the ſame, and 200 JI. id. ſ. 3. | 

And any oflicer of the cuſtoms may ſeize, and ſecure in ſome 
of the king's warehouſes, all ſuch tools and utenſils as ſhall be 
found on board any ſuch veſſel ; and the ſame, after condemna- 
tion, ſhall be publickly told. id. / 4. | 

And if the maſter or captain ſhall knowingly permit any the 
faid tools or utenſils to be put on board his ſhip; he ſhall forfeit 
100 J. and if it is a king's ſhip, he ſhall alſo forfeit his office, 
and be incapable of any office under the crown. id. /. 5. 

And if any officer of the cuſtoms ſhall take any entry outward, 
or ſign any ſufferance for ſhipping or exporting any the ſaid tools, 
or knowingly permit the ſame to be done; he ſhall forfeit 100 J. 
and his office, and be incapable of any office under the crown. 
id. ſ. b. | | 

Fo which ſaid penalties, on this act, ſhall be half to the king, 
and half to him that ſhall proſecute. 7d. /. 7. 
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2. By the 9G. 2. c. 30. If any ſubject ſhall inliſt, or enter Soldiers, 


himſelf; or if any perſon ſhall procure any ſubject to inlift or 
enter himſelf, or hire or retain any ſubject, with intent to cauſe 
him to inliſt or enter himſelf; or procure any ſubject to go 


beyond the ſeas or imbark with intent and in order to be inlifted 


to ſerve any foreign prince, ſtate, or potentate, as a ſoldier, 
without the king's leave under his ſign manual; he ſhall be 
guilty of felony without benefit of clergy. / 1. | | 

And offences committed out of the realm may be tried in any 
county in Eagland. ſ. 2. 1 . 

But if any perſon ſo inliſted, or inticed to go beyond the ſeas 
in order to be inliſted, as a non commiſſion officer or private ſol- 


dier, in any foreign ſervice, ſhalt in fourteen days voluntarily diſ- 


cover upon oath, before any juſtice or other civil magiſtrate, the 
4 by whom he was inliſted or inticed, fo as he be convicted; 
ſhall be indemnified. / 3. x | a 


nn. 


Fozeſtalling, ingrofſing, and 


regrating. 


fignifieth properly to market before the publick, or to prevent 

the publick market ; and metaphorically, to intercept in general: 
and ſeemeth derived from fore, which is the ſame as before, and 
falle a ſtanding place or department; from whence ſprang the an- 
__ cient 


| | ers ( foreftellan, or foreſtallan ) in the Engliſh-Saxon Derivation. 
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Foꝛeſtalling, ingroſſing, &c. 


cient word flallage, which ſignifieth money paid for erecting a fal 
or ſtand, for the ſelling of goods in a fair or market: 
Ingroſſing is from in, and groſs, great or whole: 

And regrating, from re, again, and the French grater, to pratt 
or ſcrape ; and ſignifieth the ſcraping or dreſſing of cloth or other 
goods, in order for ſelling the ſame again. | | 
* I ſhall treat, firſt, concerning theſe offences at the common 
law; and, ſecondly, concerning the ſame by ſtatute. 


J. Concerning theſe offences at common law. 


Theſe offences at 1. At the common law, all endeavours whatſoever to enhance 


common law. 


ag. '4 7772 


the common price of any merchandize, and all kinds of practices 


which have an apparent tendency thereto, whether by ſpreading 
falſe rumours, or by buying things in a market before the ac. 
cuſtomed hour, or by buying and ſelling again the ſame thing in 
the ſame market, or by any-other ſuch like devices, are highly 
criminal, and puniſhable by fine and impriſonment. 1 Hau. 
234, 5: 

| 2 By the common law, a merchant bringing victuals into the 
realm, may ſell the ſame in groſs; but no perſon can lawfully buy 
within the realm any merchandize' in groſs, and fell the fame in 
groſs again, without being liable to be indicted for the ſame, 
3 Int. 196. 2g 

3. And the bare ingroſſing of a whole commodity, with an in- 


tent to ſell it at an unreaſonable price, is an offence indictable at 


common law, whether any part thereof be ſold by the ingroſſer ot 
not. 1 Haw. 235. (5+ | oo 

4. And fo jealous is the common law of all practices of this 
Kind, that it will not ſuffer corn to be ſold in the ef; perhaps 
for this reaſon, becauſe by ſuch means the market 1s in effect fore- 
ſtalled. 1 Haw. 235. ala 
5. Anciently the ingroſſer and regrater were comprehended 
under the word foreſtaller; but now they are diſtinguiſhed by 


* the following ſtatute. 


II. Concerning theſe offences by ſtatute. 


1. Wheoſoever ſhall buy, or cauſe to be bought, any merchandizt, 
wickual, or any other thing whatſoever, coming by land or by water 
toward any market or fair, to be fold in the ſame, or coming toward 
am city, port, hawen, creek, or road, from any parts beyond the fea 
zo be ſold; or make any bargain, contract or promiſe, for the having 


or buying the ſame, or any part thereof, ſo coming as is fer, ſaid, 


before the ſaid merchandize, victuals, or ot her things ſpall be in the 
market, fair, tity, port, haven, creek, or road, ready to be ſold; 
or ſhall make any motion by. word, letter, meſſage, or otherawiſe, te 


any perſon for the inhancing of the price, or dearer ſelling of ay 
"7: thing” abqvementioned ; or elſe diſſuade, move,” or flir any perſon 


coming- to the market or fair, to abſtain or forbear to bring o- cep. 
vey. any of the things above rehearſed, 70. any market, Fair, ON 
. / % Rte 1901122 PU 
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| haven, creek, or road to be ſold, as aforgſaid, ſpall be 
bs tramed a foreftaller. (A) 5 & 6 Ed. 6. c. 14. f. 1. | NESS 
fla 2. Whoſnewer jhall ing reſo, or get into his hands by buying, con; Ingroſũng, what. 


tracking, or promiſe taking, other than by demiſe or grant, or leaſe 
of land or tythe, any corn growing in the fields, or any other corn or 
grain, butter, cheeſe, fiſh, or other dead victuals whatfocwer, to the 
intent to ſell the ſame again, ſhall be deemed an unlawful ingroſſer. 
(B) 5 & 6 Ed. 6. c. 14. f. 3. 


And it is ſaid not to be ſufficient in an indictment or informa- 
tion, to ſay that the defendant bought ſo much goods, but the 
words of the ſtatute are to be purſued, which are all ingroſs 
| or get into his hands by buying. But it is not neceſlary to ſer forth, 
that the defendant did not come by it, by a demiie of lang, or 
the like; but the defendant, if he have any ſuch matter to al- 
ledge, muſt give it in evidence. 1 Haw. 237, 238. 
3. Whoſoever ſhall by any means regrate, obtain, or get into his Regrating, what. 
hands or poſſe ion, in a fair or market, any corn, wine, fiſh, but- 
ter, cheeſe, candles, tallow, ſheep, lambs, calves, ſwine, pigs, 
geeſe, capons, hens, chickens, pigeons, conies, or other dead . — 
whatſoever, that ſhall be brought to any fair or market to be ſold, 
and do ſell the ſame again in any fair or market holden or kept 
in the ſame place, or in any other fair or market within four il 
miles thereof, foall be deemed a regrater. (C) 5 & 6 Ed. 6. 
72 Py ON 3 8 | D 
4. And if any ſhall be guilty of any the ſaid offences, he ſhall Penalty. 
for the firſt offence be impriſoned two months, and forfeit the value _ 
of the goods ; for the ſecond offence, be impriſoned half a year, 
and forfeit double value; and for the third offence, ſhall be ſet on 
the pillory, forfeit all his goods, and be impriſoned during the 
king's pleaſure, 5 C6 Ed. 6. c. 14. J 4, 5,6. | 
Half the ſaid forfeitures to go to the king, and half to him that 
will ſue, in two years after the offence. id. / 9, 14. 1 
And the ſeſſions may hear and determine the ſame, by inqui- 
ation, preſentment, bill, or information, and by examination of 
two witneſſes, and may make proceis thereupon, as tho' they 
were indicted ; and eſtreat the king's moiety, and award execution 
of the other moiety for the party, by Feri facias, or capias, as 
the courts at Veſtminſier may do. 1d. .. 10. 
5. From hence it ſeems: clearly to follow, as well as from the Form of the ia- 
general rules of law, that no information for any of the ſaid of- dictment or in- 


Axt, fences againſt the ſaid ſtatute can be good, without ſhewing in “ aten. 
ate certain the quantity of the thing for which the penalty is i 

vard poſed to be incurred, not only becauſe otherwiſe the judgment to 

- ſea be given on ſuch an information can never be pleaded in bar of 

wing any other, becauſe it cannot appear that both of them were 

ſaid, brought for the ſame thing; but alſo, becauſe it cannot appear 

the to the court what forfeiture the defendant ought to incur, unleſs 

old; the extent of the offence be ſpecially ſet forth. 1 Haw. 238. 

„ 10 6. But nothing in the act abovementioned ſhall extend to the Exceptions and 
any buying of any ſuch thing (otherwiſe than by foreſtalling) by any limitations. 
or imonger, butcher, or poulterer, as concerns their trade, who 

cit), 

pert 
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ſhall ſel! the ſame again upon reaſonanable prices by retail; nor to 
the buying of wine, or other dead victual, by any innholder or 
victualler, to retail the ſame in his houſe; nor to the buying of 
any dried or ſalted fiſh (not foreſtalled), and ſold for reaſonable 
prices; nor to the buying of any corn, fiſh, butter, or cheeſe, by 
perſons duly licenſed, and not foreſtalling. 5& 6 Ed. 6. e. 14 


a Neither ſhall it extend to wines, oils, ſugars, ſpices; currans 
nor other foreign victuals; fiſh and ſalt only excepted, 13 Fl 
g. 26. J. 21. 812 ; 

And by the 15 C. 2. c. 7. When the quarter of wheat (Vu. 
cheſter meaſure) doth not exceed 48s. rye 325. barley or mal: 
28s, buck wheat 285. oats 135. 4 4. peaſe or beans 32 f. any 
perſon (not foreſtalling, nor ſelling the ſame again in the fame 
market in three months) may buy ſuch corn, at or under ſuch 
price, and lay it up, and fell the fame again, without incurring 
any penalty. / 4. 

Alſo, it hath been reſolved, that ſuch vi#a/ only, as is neceſ. 
fary for the food of man, is within the aforeſaid ftatute of 5 & 6 
Ed. 6. and therefore that apples and cherries, and ſuch like fruit 
are not: but that ſalt is a victual within the meaning of it. 1 Haw, 


237. 


Taformation may #7. By 31 EI. c. 5. which ordains that informations for offences 


be laid in any 
county. 


* 


againſt ſtatutes, muſt be laid in the proper county, it is 

provided, that nevertheleſs an information on the ſaid ſtatute of 

Ed. 6. againſt foreſtalling, ingroſſing, or regrating, where the 

penalty appear to be 20 J. or above, may be laid out of the 

proper county, and in any other county at the pleaſure of the in- 
4 mo N 


A. Indictment for foreſtalling. 


Weſtmorland. H E jurors for our lord the king upon thiir 
by oath preſent, that A. O. late of the pariſh if 


day of 
at the pariſb 


in the county aforeſaid, yeoman, on the 
—— iT the year of the reign of — 


aforeſaid, in the county aforcſaid, did buy and cauſe to be bought if 


and from one A. S. twenty oxen, for the ſum of 2001. of lawful 
money of Great Britain, as he the ſaid A. S. then and there wa; 
driving the ſaid twenty oxen towards the market of M. to ſell tht 
ſaid twenty oxen in the ſaid market, and before the ſaid twenty oxi 
avere brought into the ſaid market, where the ſame ſhould be ſold; in 
contempt of our ſaid lord the king and his laws ; to the evil examplt 
of all others in the like coſe offending, againſt the peace of our ſaid 
lord the king, his crown and dignity, and againf? the form of the fla- 
tute in that caſe made and provided, | 


B. IndiAment 


ment 


F Toieffälling, tngrolſing, &c. 


B. Indictment for ingroſling. 


Weſtmorland. HE jurors for our lord the king upon their 

oath preſent, that A. O. late of in 
the county aforeſaid, yeoman, on the day of | - in the 
ear of the reign of at afereſaid, in the 
county aforeſaid, did ingroſs and get into his hands, by buying of and 
rom one A. S. 50 quarters of wheat, to the intent to fell the ſame 
again; to the evil example of all others in the like caſe offending, 
againft the peace of our ſaid lord the king, his crown and dig- 
u Boy againſt the form of the flatute in that caſe made and 
provided. | 3 


C. Indictment for regrating. 
Weſtmorland. H E jurors for our lord the king upon their 
| cath preſent, that A. O. late of the pariſh 
of ——— in the county aforeſaid, yeoman, on the h 
— iz the — year of the reign of — at the pariſh 
aforeſaid, in the county aforeſaid, to wit, in à certain market then 
and there bolden, did buy, obtain, and get into his hands and poſ- 
ſeſton ten geeſe and twenty chickens, of and from one A. S. for the 
Jum of 30s. of lawful money of Great Britain 1 the ſaid geeſe and 


| chickens then being brought to the ſaid market by the ſaid A. S. to 
— day of * 
— the year aforeſaid, be the ſaid A. O. at the paris 


be fold) ; and that afterwards, to wit, on the ſame 


aforeſaid, in the county aforeſaid, in the ſaid market there, unlaau- 
fully did regrate the ſaid geeſe and chickens, and ſell the ſame again 
40 one A. B. for the ſum of 405. of like lawful money of Great 
Britain, in contempt of our ſaid lord the king and his laws, to the 
evil example of all others in the like caſe offending, againſt the peace 
of our ſaid lord the king, and againſt the form of the flatute in that 
caſe made and provided. e! x 
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The forfeitures for particular offences may be 


found under their reſpective titles 5 here it is 
treated of forfeitures in general. 


I. Of forfeiture of lands and goods. 
I. Of loſs of dower. 
III. Of corruption of blood. 


I. Of forfeiture of lands and goids. 


Ferfeiture of 1. IT ſeems agreed, that by the common law, all lands of in. 
lands, heritanee, whereof the offender was ſeiſed in his own right, 
and alſo all rights of entry to lands in the hands of a wrong doer, 
are forfeited: to the king, by an attainder of high treaſon, and to 
the lord of whom they are immediately holden, by. an attainder 
of petit treaſon or felony. 2 Haw. 449. 8 
But it ſeems clear, that the lord cannot enter into the lands hol- 
den of him, upon an eſcheat for petit treaſon or felony, without 
a ſpecial grant, till it appear by due proceſs, that the king hath 
had his prerogative of the year, day, and waſte. 2 Haw. 448. 
Concerning which year, day, and waſte, it is enacted by the 
17 Ed. 2. c. 16. that the king ſhall have the goods of all felons 
attainted, and fugitives, whereſoever they be found. And if they 
have freehold, it ſhall be forthwith taken into the king's hands, 
and the king ſhall have all profits of the ſame by one year and one 
day; and the land ſhall be waſted and deſtroyed" in the houſes, 
woods, and gardens, and in all manner of things, belonging to 
the ſame land. And after the king hath: had the year, day, and 
waſte, the land ſhall be reſtored to the chief lord of the fee, un- 
leſs that he fine before with the king, for the year, day, and 


waſte. | . 
Forfeiture of 2. As to forfeiture of goods, it ſeems agreed, that all thing 
toods. whatſoever, which are comprehended under the notion of a per- 


ſonal eſtate, whether they be in action or poſſeſſion, which the 
party hath, or is intitled to, in his own right, and not as executor 


or adminiſtrator to another, are liable to ſuch forfeiture, in tt 


following caſes : 

(1) Upon a conviction of treaſon or felony. 2 Haw. 450. 

(2) Upon a flight found before the coroner, upon view of a 
dead body. id. 

(3) Upon an acquittal of a capital felony, if the party is found 
to have fled. 7d. ' 

(4) Alſo a perſon indicted of petit larceny, and acquitted, yet 
if it be faun e fled for it, forfeits bis goods, as in caſe of grand 


* 


larceny. --1 H. H. 5 30. 2 How, 451. 


> 1 Lu But 


be 


it i 


| But it is certain that the party may in all caſes, except that of 
the coroner's inqueſt, traverſe the finding of the flight. Alſo it 
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ſeems agreed, that the particulars of the goods found to be for- 
ſeited may be alſo traverſed. 2 Haw. 451. | 
{5) Upon a preſentment by the oaths of 12 men, that a per- 
fon arreſted for treaſon or felony, fled from, or reſiſted thoſe who 
had him in cuſtody, and was killed by them in the purſuit or 
ſcuffle. 2 Haw. 451. | | 3 : 
(6). By being waived or left by a felon in his flight, whereby 
he forfeits the goods ſo waived, whether they be his own, or the 
goods of others ſtolen by him, which ſhall not be reſtored to the 
right owners but upon a proper proſecution, 2 Haw, 451. 
()) Alfo, a convict within clergy, forfeits all his goods, tho 
he be burnt in the hand; yet thereby he becomes capable of pur- 
chafing other goods. 2 H. H. 388, 389. 1 
But on burning in the hand, he ought to be immediately re- 
ſtored to poſſeſſion of his lands. 2 H. H. 39. 
3. Upon outlawry in treaſon or felony, the offender ſhall loſe Forfeiture upon 
and forfeit as much as if he had appeared, and judgment had been outlawry. 


given againſt him, as long as the outlawry is in force. Wood 


1112. | 
And thoſe that tarry till the exigent, in treaſon, felony, or 
it larceny, forfeit their goods, tho' they render themielves to 
juſtice, and are acquitted ; for it was a flight in law. Weed 
1112, | 5 | 
4. But where the killing a man in his own defence is in the Forfeiture in ſe 
law no felony, there is no forfeiture, unleſs he fled ; for that is defendendo. 


a diſtin forfeiture, altho* the party be not guilty of the fact. 


1H H. 493. 
5. It ſeems· agreed, that the forfeiture, upon an attainder either To what time 
of treaſon or felony, ſhall have relation to the time of the of the forfeiture 
fence, for the avoiding of all ſubſequent alienations of the land; 8 
but to the time of the conviction or flight found only, as to char- 
telt; uuleſs the party were killed in flying or reſiſting, in which 
caſe it is ſaid, that the forfeiture of the chattels ſhall relate to the 
time of the offence. 2 Harv. 4 54. | | | 

6. But tho' the goods of an offender be not forfeited, till the What is to de 
conviction, or flight found by inqueſt, yet whether they may be done with the 


ſeized upon the offence committed, hath been controverted ; con- flog 8909 5 


fore forfeiture. 


cerning which Lord Hale ſaith thus: 
It ſeemeth clear, that at the common law, if a man had com- 


mitted felony or treaſon, or tho? poſſibly he had committed none, 


yet if he had been indicted, the ſheriff, coroner, or other officer, 
mee beg ſeize and carry away the goods of the offender or party 
acculed : | | 
Again, he could not in that caſe have removed the goods out 
of the cuſtody of the offender or party accuſed, and deliver them 
over to the conſtables or to the w7/lata, to anſwer for them: 
But if the party were indicted, the ſheriff or other officer might 
make a ſimple ſeizure of them only to inventory and appraiſe 
them, and leave them to the cuſtody of the ſervants or bailiff of 
the party indicted, in caſe he would give ſecurity againſt their 
Vor. I. a —_ being 


* 
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but are equally liable to imbeziling as before: 


Foꝛkeiture. 
being imbeziled, or in default thereof he might deliver them to 
the conſtable or vill to be anſwerable for them, but yet ſo that the 


party accufed and his family have ſafficient out of them for their 


livelihood and maintenance: 3 

And poſſibly the fame law was, tho' he were not indicted, but 
de fucto had committed a felony, but with this difference, if he 
Had been indicted, this kind of ſeizure might have been made, 
whether he committed the felony or not: ET 
But in caſe there were no indictment, then it is at the peril of 
him that ſeizeth, if he committed not the felovyy :— 
And then as to the ſtatute of 1 R. 3. c. 3. it is as follows; 
. No freriff or other perfon Jhall take or ſeize the goods of ary perſn 
errefled or impriſoned for ſuſpicion of felony, before he be conwicbed o- 
 attainted, or before the goods be otherwiſe forfeited ; on pain of du- 
Ble valus to the party grieveds | 

Mr. Stanford thinks this is but in affirmance of the common 

law, only that it gives a penalty; but it ſeems to be ſomewhat 
more than ſo, for this prohibits the ſeizure of the goods of a pany 


impriſoned, tho' he were alſo indifted, but not yet convicted, 


where unqueſtionably the common law allowed ſuch a ſeizure, if 
the party or his friends did not ſecure the forthcoming of the 
goods, where the party was indicted: —- 

But upon this ſtatute theſe things are conſiderable ; 1. As to 


- perſons at large, it ſeems to me (ſays he) that if they flie not, 


there can no ſeizure at all made, whether they are indicted or 


not; for the ſtatute did not intend a greater privilege to a party | 


impriſoned, than to him that is at large. 2. That if he beat 


large, and y for it, yet his goods cannot be ſeized and removed, 


whether he be indicted or not indicted. 3. That if he be indict- 
ed, and at large, yet the goods cannot be removed, but only 
viewed, appraiſed, and inventoried, .in the houſe or place where 


they lie: 


And yet I know not how it comes to paſs, ſays he, the uſe of 
ſeizing the goods of perſons accuſed of felony, tho' impriſoned or 


not impriſoned, hath ſo far obtained notwithſtanding this ſtatute, 


that it paſſeth for law and common practice, as well by conſtables, 
ſheriffs, and other the king's officers, as by lords of franchiſes, 
that there is nothing more uſual; _ e OE Es 

Upon the whole, he ſays, that the opinion of my Lord Cole, 
in his 3 ft. 228. hath truly ſtated the law, at leaſt as it ſtands 
upon the ſtatute of 1 R. 3. wiz. 1. That before the indiftment, 


the goods of any perſon cannot be ſearched, inventoried, or in 
any ſort ſeized. 2. That after the indictment, they cannot be 


ſeized and removed, or taken away, before conviction or attain- 
der: 1 5 

But then it may be ſaid, to what purpoſe may they be ſearched 
and inventoried after inditment, if they may not be removed, 


* 


I think (he ſays) he is not bound to find ſureties, neither hath 


the officer at this day any power to remove them in default of 


ſureties, and commit them to the vill, but only to inventory them, 
and leave them where he found them (unleſs in caſe of a ſecond 
I " 85 ca pia. 


capias on che 25 Ed. 3. c. 14.) for the priſoner or party indicted 


Forkeiture. 


may fell them dna fide; and if he may do ſo, the vendee may 
take them, and tbe willata cannot refuſe the delivering of them to 
the vendee, tho the goods had been delivered to them: 
But there is this advantage by the viewing and appraiſing, that 
thereby the king is aſcertained what the goods are, and may pur- 
ſue them that take or imbezil them, by information (if the party 
happen to be convict) and try the property with them, whether 
they are really ſold, or fold only fraudulent! without valuable 
conſideratian-to prevent the forfeiture, 1 H. H. 363, 4, 5, 6, 7. 


1. Albeit à perſon ſhall be attainted of felony, yet his wife Forfeiture of 
fhall not forfeit her dower. 1 Ed. 6. c. 12. 17. 6 
2. But on his attainder of any treaſon, ſhe ſhall forfeit her In treaſon, 

dower. 5 F 6 Ed 6. c. 11. / 13. But in ſome kinds of treaſon 
(particularly with regard to the coin) there is a ſpecial ſaving of 
the wife's dower by ſtatute. 55 as * 
HI. Of corruption of Blood. 
i. NR 0 ed, that by an attainder of treaſon or felony, the Corruption of 
blood is ſo far ſtained or corrupted, that the party loſes all the no- blood. 
1 or 22 he might have had before, and becomes ignoble. 
2. Alſo, that he can neither inherit as heir to an anceſtor, nor 
have an heir. 2 Haw. 46. i 
3. But the king's pardon, tho' it doth not reſtore the blood, 
yet as to iſſues born after, hath the effect of a reſtitution. 1 H. 
H. 358. Et DEC 8 
. But reſtitution of blood in its true nature and extent, can 
only be by act of parliament, 1 H. H. 358. 2 Haw. 458. 


— 1 - Mi 


22 — 


Fozgery. 


ma OR GE RY is an offence at common law, and an offence 


' . alſo. by ſtatute. | = 
2. Forgery at the common law, is an offence in falſly and frau- 


| Uulenily making or alcering any matter of record, or any other 


authentick thatter of a publick nature ; as a pariſh regiſter, or any 
deed, will, privy ſeal; certificate of holy orders, protection of a 
parliament man, and the like. 1 Haw. 182, 18. 

As for writings of an inferior nature, as private letters, and 


uch like, the counterfeiting of them is not properly forgery ; 


therefore in ſome caſes it may be more ſafe to proſecute ſuch of- 
fenders for a miſdemeanor, as cheats. For by reafon of the un- 
certainty of opinions, concerning proper forgeries at common law, 
indictments are generslly brought upon ſome of the following ſta- 
. | | SS totes, 


2 dower in felony. 
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tutes, and very few at common law. But if the indictment is at 


common law, and the offender is convicted, he may be pilloried, 
fined, and impriſoned. Word 710. 1 Haw. 184. 

But as to the power of juſtices of the peace in this matter, 
Mr. Hawkins ſays, it hath been ſettled of late, that they have no 
juriſdiction over forgery at the common law ; the principal reaſon 
of which reſolution (he ſays) as he apprehended, was, that inaf. 
much as the chief end of the inſtitution of the office of theſe ju. 
Kices was for the preſervation of the peace againſt perſonal wrongs 
and open violence, and the word trepaſi in its moſt proper and 
natural ſenſe, is taken for ſuch kind of injuries, it ſhall'be under. 
ſtood in that ſenſe only in the commiſſion, or at the moſt to extend 
to ſuch other offences only as have a dire& and immediate ten- 
dency to cauſe ſuch breaches of the peace, as libels, and ſuch like, 


which on this account have been adjudged indictable before juſtices 


of the peace. 2 Haw. 40. f Salk. 406. 
But Mr. Barlow ſays nevertheleſs, that it ſeemeth clear, that a 
juſtice of the peace may take an information thereof, bind over 


the informers, examine the offender, certify his examination to 


the proper judges, and commit him to priſon in order to abide his 
trial. Barl. 244. | 3% 
follow : adi 

The firſt is that famous ſtatute of the 5 EI. c. 14. which by an 
example worthy to be imitated, doth (in order to prevent confuſion) 
repeal all former ſtatutes againſt forgery. By this it is enacted, 
that if any perſon upon his own h:ad and imagination, or by falſe 
conſpiracy and fraud with others, ſhall evittingly, ſubtiliy, and falſh 


Forge or make, or ſubtilly cauſe, or willingly afſent to be forged or 


made, any falſe deed, charter, or writing ſealed, court roll, or the 
ab of any perſon in writing, to the intent that the flate of freehold 
er inberitance of any perſon, of any lands, tenements, or hercdita- 
ments, freehold or copybold, or the right, title, or intereft of any per- 
fon in the ſame may be nioleſted, troubled, defeated, recovered, or 
charged; or ſhall pronounce, publiſh, or Sea forth in evidence the 
Same 'as true, knowing the ſame to be falſe or forged, to the intent 
as above (except lawyers or attormes for their clients, not being privy 
to the forgery) ; and ſhall be thereof convicted, either upon action at 
abe ſuit of the party, or otherwiſe according to the order and dut 
courſe of the Iaws of this realm, be fhall pay to the party double 
coſts and damages, and be ſet in the pillory, and have both his ears 
cut off, and his noftrils flit and ſeared with a hot iron, and ſhall for- 
feit the profits of bis lands during life, and be impriſaned alſo during 


* 


And all juftices of oger and terminer, and juflices of altre, ſoall 
have power to inquire of, hear, and determine all offences in this adl. 
| © - - ons | | 


Upon his own head) When the proceedings were in latin, Ju 


proprium ſuum caput was allowed to be good upon an indictment 


on this ſtatute; the law having more regard that the ſtatute be 


Arietly purſued, than rendred into proper latin. i Haw. 187. 


bp 1 Forge 


3. The ſtatutes that make forgery an offence are theſe that 


Foꝛgerv. 
, Forge or make) Makirg a ſecond deed, and antedating it, with 
intent to make it take place of a former deed, is forgery within 
this ſtatute. 3 fl. 167. FCC 


Or ſubtilly cauſe, or willingly aſcnt] To cauſe, is to procure or 
counſe} one to forge; to ent, is to give his aſſert or agreement 
afterwards, to the procurement or countel of another; to coſent, 


to agree at the time of the procurement or counſel, and ſuch is 


in law a procurer. 3 Inf. 19. | Ws 
But Lord Hale ſays, that an aſſent after the fact committed, 
makes not the party aſſenting guilty or principal in the forging ; 


but it muſt be a precedent, or concomitant aſſent. 1 H. H. 684. 


Falſe derd, charter, ar writing] It ſeems to be no way material, 
whether a forged inſtrument be made in ſuch a manner, that if it 
were in truth ſuch as it is counterfeited for, it would be of vali- 
dity or not; and upon this ground it hath been acjudged, that the 
forgery of a Pete in the name of a member of parliament, 
who in truth at the time was not a member, is as much a crime as 
if he were. 1 Haw. 184. . 
Writing ſealed} Theſe are large words; and the making of a 
falſe cuſtomary of a manor in writing under ſeal, containing divers 
falſe cuſtoms, to the diſkeriſon of the lord of the manor, and that 
the ſame had been allowed and permitted by the lord of the manor, 
which was alſo falſe, was reſolved to be within theſe words 4. falſe 
writing ſealed. 3 Inſt. 171. LS 5 Po 
Sealed] It is required that the deed, charter, or writing muſt 
be ſealed, that is, have ſome impreſſion upon the wax; for wax, 
without an impreſſion is not a ſeal. 3 Þft. 169. i 


Court roll, or will) Here are two writings which need not be 
ſealed, becauſe they may take effect without any ſeal, for that 
they be no deeds; and no writing can have the force of a deed, 


* 


without a ſeal. 3 ft. 170. 


Will] If any perſon which writeth the will of a ſick man, in- | 


ſerteth a clauſe therein concerning the deviſe of lands, without any 
direction of the deviſor, this is forgery, altho' he did not forge 
the whole will. 3 Iz. 170. | | 

To the intent that the ſtate of freehold or inheritance of any perſon, 
of any lands, tenements, or hereditaments, freehold or copyhold, or 
the right, title, or intereſt of any perſon in the ſame may be moleſted, 


| troubled, defeated, recovered, or charged] E. 4 C. 2. K. and Ja- 


pbet Croote. The defendant was convicted on this ſtatute for 
forging a leaſe and releaſe. And the indictment ſets forth, that 
Garbut and his wife were ſeiſed in fee of certain meſſuages, lands, 
and tenements called Jawicl in the pariſh of Clackton in Eſſex, 
and that the defendant intending to moleſt them and their intereſt 
in the premiſſes, forged a leaſe and releaſe as from Garbut and his 
wife, whereby they are ſuppoſed for a valuable conſideration to 
convey to him . all that park called Jawick park in the pariſh of 
* Clackten in Eſſex, containing eight miles in circumference, with 
* all the deer, woods, Ec, thereto. belonging.” It was moved 

arreſt of judgment, that the premiſſes ſuppoſed to be conveyed, 
| | 8 3 5 Ware 
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Fozgery. 
were ſo materially different from thoſe which were really the eſtate 
of Garbut and his wife, which was houſes, lands, ant tenement; 


that it was impoſſible this conveyance ever could moleſt or diſturb 


them : if it was a true deed, it could not paſs their lands at law, 
for want of a proper deſcription; and though where lands are im- 
properly deſcribed, a court of equity wilt oblige: the vendor to 
convey them by proper words, yet that is only where there is a 
previous contract for a ſale, and they do it as carrying that con- 
tract into execution. The court for ſeveral terms inclined ſtrongly 
with the objection; but this term Raymond Ch. J. declared that 
they were all of opinion to over- rule it: for by the words of the 
act, it is not neceſſary that there ſhould be a charge or a poſſibility 
of a charge; it is ſufficient that it be done with that intent, and 
the jury have found that it was done with intent to moleſt Garbut 
and his wife in the poſſeſſion of their lands. Accordingly judg. 
ment was given for the king, and the defendant had ſentence to 
undergo the puniſhment appointed by the act for forging a deed, 
and the ſame was executed upon him at Charing-croſs. Str. 901. 
' Pronounce or publiſh) That is, when one by words or writing 
pronounceth or publiſheth the deed to any other as true. 3 nf, 
9 1581 | oh uct 1 | 
Knowing the ſame to be forged] This knowledge may come by 
two means ; either of his own knowledge, or of the relation of 


another; for if another tell him it is forged, and he publiſh it af. 


terwards as true, and it prove to be forged indeed, he is in danger 
of this ſtatute. 3 ft. 171. 1 Haw. 187. 7 | . 
But Lord Hale ſays, that tho' fuch a relation may be an evi- 


dence of fact to prove his knowledge, yet it is not concluſive ; 


for perchance there might be circumſtances of fact, that might 
make the perſon relating it, or his relation, not credible : So that 
the 4noxwing muſt be upon the whole matter left to the jury, upon 
the circumſtances of the caſe. 1 H. H. 685. 
Juſtices of oyer and terminer], Albeit juſtices of the peace, by 
their commiſſion, have power. to hear and determine felonies and 
treſpaſſes, yet they are not included under the name of juſtices of 


oyer and terminer ; for juſtices of oyer and terminer are known 


by one diſtin name, and juſtices of the peace by another. 3 . 
103. | eu ES EY 

And by the ſame ſtatute it is further enacted, that F any perfor, 
upon his cdu head or imagination, or by falf? _— or fraud 
doit h any other, ſhall wittingiy, ſubrilly, and falſly forge or make, 
er dane or affent to be malle and forged any falſe charter, detd, or 
writing, 10 the intent that any perſon may have or cluim any fat 
or intereſ for term of years in thy manors, lands," tenements, or 


Herkaitaments, hot being rofybold, or any ammity in fee finple, 
fee-tail, er fir term of life, lives, or years; or any obligation, 


or bill obligatory, or thy acquittaiite, releaſe, br er her diſcharge 
1. any debt, actbunt, action, quit, demnund, or other thing perſpnal; 
or Rall prondimnee, ' publiſh, or give the fame in evithnce as tru, 
knowing the ſame to be folſe and forged, be fbi, un tomwviction 
in like tantitr, pay to the yarty doable cot and damag's, and br fit 

ME 3 E 


1 
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on MY pillory, and have one of bis ears cut off, and be impriſoned 


for a year. £3 


Obligation or bill obligatory) The forgery of a deed of giſt of 
mere perſonal chattels, is not within this ſtatute. 1 Haw. 186. 

And if after werdia, the plaintiff ſhall releaſe the judgment or 
execution, or ſuffer. a diſcontinuance, it ſhall only diſcharge bis own 
coſts and damages, and not the other puniſhments. 1.6. 
And by the ſame. ſtatute it is further enacted, that any per/on 
fell after conviction offend again in any of the. ways above- 
mentioned,, he fhall be guilty of felony without benefit of clergy, 


. 7, 8. | | 3 & 

| 4 Thus ſtood the matter upon the ſtatute of 5 El. Afterwards 
by many ſubſequent ſtatutes (ſeveral of which were occaſional 
only, and adapted to the particular juncture and circumſtances of 
the time in which they were made, but which are referred to and 
enforced by the ſubſequent ſtatutes on the ſame ſubjeU) divers 
other forgeries were made felony without benefit of clergy for the 
firſt offence; and others had other puniſhments aſſigned them: 


Which are as follows: | 8 
It ſhall be felony without benefft of clergy, to forge or coun- 
V ee PIETY er Pages 
(1) Any bank bills, or notes, or. the ſeal. of the governor an 


company of the bank of , Eoglqnd. 7 & 8W. . 31... 36. 


989 VV. e. 20. J. 36. 11G. E. 9. J 6. 12 G. c. 32. ſig, 
And in general, any bank note, bill of exchange, dividend 
warrant, or any bond or obligation under the ſeal of the bank, or 
indorſement thereon; or knowingly offering to diſpoſe thereof. 
i; G. 2. % Th ‚ e n 
(2) India bonds. 12G. c. 32. 9. 1 
(3) Bonds, receipts, warrants, or ſeal of the ſouth-ſea com- 


pany. 9 A. „ A , 0G. £4. 6. 6G. . 1. A 


(4) Exchequer bills: by the ſeveral acts which direct the iſſuing 
the ſame. 8 
(5) Any power to transfer flocks. 8 G. c. 22. J 1. 9. 


c. 12. / 4. . 


(6) Lottery tickets and orders: by the ſeveral lottery acts. 
(7) Policy of aſſurance. 6 G. c. 18. / 13. 
(8) Mediterranean paſſes. 4G. 2. c. 18. W | 
| (9), Army dehentures. 3 G. c. 14. J 10. 9 C. . 5. / 19. 
© (10) Marriage licence or regiſtry of a marriage. 26 G. 2. 
„ is alin 2 . 8 v4 
(11) Stamps on vellum, parchment, and paper, by the ſeveral 
ſtamp acts. | 4 | 3 


l (12) Stamps on linen imported. | 10 An. fu. 127 And 


wing it-kngwingly with a counterfeit amp ; 1900/7. and the pil- 
... „ | | | 

And by the 9 & 10. c. 41. Forgers of ſeanzens wills, or 
letters of attorney, ſhall over and above the penalties by former 
laws, forfeit 200 J. with coſts; half to the king, and half to him 


that will ſue, J. 3. 


Gg4 5 5. And 


Fo2gery. 
5. And beſides theſe particular laws, in the 2 G. 2. a general 
law was made (for five years, and was afterwards revived and made 
perpetual), by which it is enacted, that F any perſon ſoall falſh 
make, forge, cr. counterfeit, or cauſe or procure. the ſame to be dm, 
or willingly aid or 4ſt in the fulſe making, forging, or counter. 
feiting any deed, will, bond, writing obligatory, bill of exchange, 
promiſſory note, indor ſement or aſſignment of any bill of exchange or 
promiſſory note, acquittance or receipt for money or gogds, with intent 
to defraud any ferfon ; or ſpall utter or publiſh the ſame as true, 
Bnowing the ſame to be forged; — be ſhall be guilty of felony with ut 
benefit of clergy; but not to work corruption of blood, or diſheriſon of 
/ ĩ ri.j TT g 
6. And by the 7 G. 2. c. 22. it is further enacted, by way of 
addition to the foregoing, that F any perſon ſball fulſiy make, alter, 
forge, or counterfeit, or willingly act er ofſift in the falſe making, 
_ altering, forging, or counterfeiting any acceptance of any bill of ex- 
ebange, or the number or principal ſum of any accountable riccipt fir 
any note, bill, or other ſecurity for payment of money, or any war- 
rant or ordey for payment of money, or delivery of goods, with intent 
to defraud any perſon ; or ſhall utter or publiſh the ſame as true, with 
intent to defraud any perſon, knowing the ſame to be falſe; — be ſpall 
be guilty of felony ewithout benefit of clergy: and this, without any 
faving of the corruption of blood, or diſheriſon of heirs. 
7: Forgery is excepted out of the act of general pardon, 


Foꝛnicatian. See Lewdueſs. 


Fraud. See Cheat. 
Fruit and Fruit trees. Sce Wood. 


2 — . * 


Y the 43 El. e. 14. All faggets to be ſold ſhall contain in 
compaſs, beſides the knot of the bond, 24 inches of aſſize; 
and every faggot ſtick within the bond, ſhall contain full three 
foot of aſſize, except only one ftick to be one foot long, to ſtop 
or harden the binding. ns | 
By the 9 An. c. 15. All billets (except thoſe made of beech, 
10 An. c. 6.) that lie expoſed in publick places where they are 
uſually bought or ſold, ſhall be afſized, and cut or marked in 
manner following; That is to ſay, | + 
All billets of what ſcantling or denomination ſoever, ſhall con- 


tain in length three foot and four inches, and be of the following 
dimenſions ; vix. = 5 


* Py 


Names 


— 


Names of ie] Round | Half | Quarter | 
billets. | round | cleft OE 
— 1 — EO i 

1 *in. qr. in. qr. in. qr. FJ : 
Aſingleſ 7 2j 0 of Oo of Nonotch 14 
A caſt 10 2| 12 1} 12 © | One notch. 8 "211 
A trois 13 o|15 o| 14 3 Three in the middle, 
2 ca} 15 17 Th 17 Two notches. 
12 r | ba. £ One at each end, 
„ 3 ciſt ÞIS- 2 | nens 0 ö and one in the 
5g Yrs 1G 514 ee milde. 
A caſt 21 1 24 224 O 4 notch ez. 
5 caſt 23 327 27 of 5 notches. 
6 caſt 26 o 30 029 2 © notches. 
> calt | 28 of 32 232 0 7 notches... 
g caſt 30 0 34 34 34 f 8 notches. 
gcaft ] 31 3 36 3 36 1 9 notches... 
ic caſt 33 238 . 34 38 o io notches. | 
i i caſt 35 1 —— | —— | 11 notches; | 
12calt 36 3 —— | —— | 12 notches. .Þ 
13 caſtf 38 1 | —— | ——— | 13 notches.” - 
14 caſt 39 z3| —— | —— | 14 notches, 
15 caſt] 410 ——Þ—— | 15 notches. 
16 caſt 42 2 | —— |} —— | 16 notches. 
15 caſt 43 3| —P——]| 17 notches. - | 
18 caſt 45 o| —— |—— | 18 notches, _ 
19 caſt | 46 1 2 5 = | 19 notches. 
20 caſt 47 2 | —— — Fg notches. 


> 


And if they ſhall not be thus aſſized and marked, then on in- 
formation to a juſtice of the peace, mayor, or other head officer, 
he ſhall call before him fix good and lawful men of the town, and 
ſhall ſwear them troly to inquire and preſent, whether the ſame be 
of good and ſufficient aflize ; and if they ſhall preſent that any of 
them is not ſufficient, the ſame ſo being deficient ſhall be forfeited, 
and be delivered to the overſeers, to be by them diſtributed to the 
poor. id. .. 2. 1 

And by the 43 EI. c. 14. The billets ſhall be meaſured within 
fix inches of the midſt; and the ſurpluſage which ſhall happen be- 
tween any two next meaſures, being above the one, and under the 
other, ſhall be taken for the benefit of the buyer. | 


Fuller's earth. See Woollen manufature. 
Furze. Burning it in foreſts. See Burning. 
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| and repealing 


any law in being at the makin 


/ ks. * 


: 7; ; $64 4 1 j 
FE flatutes relating to this title are very! numerous, and 
; the ſenſe ſometimes a little perplexed, fo that perhaps 
upon a view of the whole, it may ſeem, that a four or five 
new acts, comprehending the ſeveral heads here under. mentioned, 
| all the preceding ones, would condute. to render this 
branch of dur laws more intelligible and uſeful. ' 
Aſter having firſt premiſed {in order to avoidifrequent repeti, 
tions throughout this whole title) that it is enacted: by the ſtatute 
of the 8 G. c 19. that where any perſon for any offence againſt 
of the ſaid act, for the better 
preſervation of the game, ſhall! be liable to pay any ' pecuniary 
penalty or ſum of money, on conviction before! a' juſtice of the 
N the proſecutor may either proceed to recover the ſame in 
uch manner, or he may ſue for the fame (before the end of the 
ſecond term after the offence committed, 26 G. 2. C. 2.) by action 
of debt, or on the caſe, bill, plaint, or information, in any coun 
of record at — wherein if he recovers ae ſhall have 
double coſts; (This being premiſed} I will treat of this ſubjed 
885 


under the following heade containing, 


I. Certain preliminaty obſervations, 
II. The laws concerning gamekecpers. 
III. The qualification by eſtate or degree tg 
kill game; with the pagiſhment of 
perſons unqualified, © 
IV. Laws for preſerving the four footed game 
e . 
V. Laws for preſerving the winged game in 
TT — 8 
VI. Laws for preſerving the game of fiſh in 
particular. 1 
Under which three laſt heads are comprehended thoſe reftric- 
tions which ſeem to concern all perfons whatſoever, whether qua- 
lified or not: for altho” a man be qualified to kill game, yet he 


muſt kill it in a lawful manner, and not in ſuch ways as tend 


vtterly to deſtroy it. 


I. Preliminary obſervations. 


1. A foreſt is a certain territory of woody grounds, and 8 
paſtures, privileged for wild beaſts and fowls of foreſt, chaſe, an 
warren, to reſt and abide there in the ſafe protection of the king, 
for his delight and pleafure : which territory of ground ſo Py 


vilege FT 


reſts, © 
tute of 

But 
and is 
and fo 
man tc 
beaſts 


| Game. 
jileged, is meered and bounded with unremoveable marks, meers, 
{nd boundaries, either known by matter of record, or by preſcrip- 
| on; and alſo repleniſhed with wild beaſts of venary or chaſe, and 
and with great coverts of vert for the ſuccour of the ſaid beaſts there 
apy to abide ; for the preſervation and continuance of which, there 
fire ue particular officers, laws, and privileges belonging to the ſame, 
ned, requiſite for that purpoſe, and proper only to a foreſt, and to na 
this other place. Manu. 143. {2 e 85 
Note; That vert comprehends every thing which bears green 
peti. leaves in the foreſt. Manw. 146. E Jon 7 


* 


tut 2. Beaſts of foreſt are properly hart, hind, buck, hare, boar Bcafts of foreſt. 
ainſt and wolf; but legally, all wild beaſts of venary. 1 ft. 233. | 

etter 3. Purlieu comes from the French, pur, clear, entire, and ex- Purliev, What. 
ary empt ; and lieu, a place; that is, a place entire, clear, or exempt 


the from the foreſt : and ſignifes thoſe grounds which Henry the fe. 
e in cond, Richard the firſt, or king Jobn added to their ancient fo- 
the reſts, over other mens graunds; and were diſafforeſted by the ſta- 
tion tute of charta de forefta. 4 In. 303. Manw. 2422 
oun But nevertheleſs the purlieu as to ſome purpoſes is foreſt ſtill, 
have and is only diſafforeſted as to the particular owners of the land 
ject and for their benefit, and not generally to give liberty to any 
man to hunt the wild beaſts, and ſpoil the vert. And if. thoſe 
beaſts do eſcape out of the foreſt into the purlieu, the king hath 
a property in them ſtill againſt any man, but againſt the owners 
of the woods and lands in which they are; and ſuch owners have 
a ſpecial property in them ratione loci, but yet ſo that they hunt 
to them fairly, and not foreſtall them in their return towards the fa- 
of reft. Man. 292. e | | | 
But a purlieu man may not hunt in every man's lands within the 
— but in his own lands only; and therefore if he find the 
of the foreſt in his woods or lands in the purer, in ſuch 
caſe he hath a property in them againſt any other man ratione 
; ſo (the king only excepted.) And if he begins the hunting in 
in his own lands, then by reaſon of that property he may purfue his 
| hunting thro' any man's woods or lands, fo as he doth not enter 
into any foreſt, chaſe, park, or warren. And if he kill the beaſt 
in in another man's land, and out of ſuch privileged place, he may 
take and carry away the ſame by reaſon of the firſt property. 
But if the beaſts recover the foreſt, he muſt call back his dogs, 
Re. for they are then the king's wild beaſts again. And if he do 
i not call back and rebuke his dogs, and they kill the beaſt in the 
* foreſt, he is a treſpaſſer, tho' himſelf never came within the 
bounds thereof. Burt if in hunting towards the foreſt, the dogs 
faſten on it before it is within the bounds thereof, and the dogs 
ſtill hanging on are drawn by the deer into the foreſt, and it 
b killed there, then by reaſon of the firſt property which he 
had ratione ſoli, and alſo by the purſuit and poſſeſhon thereof 
el before it entred the foreſt, he may lawfully enter and take it. 
r eee 
eing 4. A chaſe (from chaſer, to chaſe) is a privileged place for re- Chaſe, what, 
Bs x deipt of deer and beafts of the foreſt, and is of a middle nature 


2 betwher a foxeſt and a park. It is commonly leſs than a foreſt, and 
2 27 f * . e a net 
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net endowed with ſs many liberties, as officers, laws, eourtz; and 
yet is of à larger compaſs than a park, having more officers and 


firſt prope 
hawk Ki 
uke it, | 


Park, what, 


+» * 


Beaſts of chaſe. 


Beaſts of park. 


Park to be in- 


cloſed. 


Deer ſhai! go to 


the heir. 


Warren, what. 


Need not to be 


zncloſed. 


Conies ſhall g 


do the heir, 
Licence to erect. 


Which of theſe 


is the higheſt 


franchiſe. 


Common in 2 


chaſe. 


As 


Treſpaſs, in 
what caſe. 


% 


game than a park. Every foreſt is a chaſe, but every chaſe is no 
a foreſt. ._ It. differeth from a park in that it is not incloſed ; for if 
it is incloſed, it is a good cauſe of forfeiture z tho it mult have 
certain metes and bounds, but it may be in other mens grounds a 
well as in one's own. Read. Game. Manw..49.' 

5. Beaſts of chaſe are the buck, doe, fox, martern, and ree; 
the two laſt of which are not now in England. Manw. 50. 

6. A park (from the French, parguer, to incloſe) is a large parcel 
ef ground privileged for wild beaſts of cbaie by the king: grant, 
or by preſcription. 'Read. Game. gol 2 0 5h 

7. 'Fhe beaſts of park properly extend to the buck, doe, for; 
but in a common and legal ſenſe to all the beaſts. of the foreſ. 
Read. Game. | 12 £ . | 

8. A park muſt be incloſed; for if it lies open, it is a good 
cauſe of ſeizure into the king's hands, as a thing forſeited: and 
the owner cannot have an action againit thoſe that hunt in his park, 
if it lies open. Read. Game. | 

2 Deer in a park ſhall go to the heir, and not to the executor, 
F 2450 

10. A warren is a place privileged by preſcription or grant 
of the king, for the preſervation of the beaſts and fowl of the 
— viz. hares, conies, partridges, and pheaſanis. Read, 


inclofing it. Read. Game. 8 
12. Conies in a warren (as hath been ſaid before of deer in the 
park) ſhall go to the heir, and not to the executor. 1 I.. 8. 
13. It is not lawful for any man to erect a park, chaſe, or war- 
ren, without a licence under the great ſeal of the king; becauſe 


the common law gives no way to matters of pleaſure, for that they 


* 


bring no profit to the commonwealth. 2 J,. 399. 

But in the caſe of K. and Sir V. Loauther, M. 12 C. There 
was a motiag for leave to file an information in nature of a qu 
auarranto, againſt Sir William Lowther, to ſhew by what autho- 
rity he had made and ſet up a warren. But it was denied by the 
court; becauſe it was of a private nature, and therefore proper to 
be proſecuted only in the name of the attorney general by infor- 
mation, if his majeſty thought fit. And the like motion had been 
_ before in the caſe ef the lord Liſburn. L. Raym. 1409 

. gp. = 3 

10 foreſt is the higheſt franchiſe of princely pleaſure; the 
next to that is a free chaſe; a chaſe in one degree is the ſame a3 
park, only a park is incloſed, and a chaſe is always open; the nen 
in degree to a free chaſe, is a park ; and next unto a park, is the 
franchiſe of a free warren. Manw. 148. X 50 

15. A perſon may have common in a chaſe, as well as in! 


foreſt; but a foreſt is governed by the foreſt law, and a chaſe 


park by the common law. 4 Inf. 314. Manw. 49, 
16. If I find a pheaſant in my lands, and I let my hawk fly, 


I may follow the flight into another man's land, by reaſon-of % 


11. A free warren may lie open, there being no neceſlity of | 


| ſhall no 
the pheal 
fant fly 1 
warren) ? 
pheaſant, 
in ar 
193, 19 
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months. 

Who 
dear, t 
ame, 


and hawk kill the pheaſant in another man's land, I may enter and, 
and uke it, by reaſon of that property and purſuit; and in that caſe, 
not | ſhall not be puniſhed as a treſpaſſer for taking and carrying away 
or if the pheaſant, but only for entring the ground. But if the phea- 
have Wl cant fly into a warren (which is a privileged. place for birds of 
ds as warren) and the hawk kill it there, the falconer ſhall not have the 
pheaſant, but the owner of the warren.” Aod the law is the ſame, 
ree; n the.caſes of all wild beaſts of the foreſt and chaſe. Manu. 
51 6. . as 35 | 4:4 x | 
arcel 2 Nerwihlanding the common law allows of the hunting of No treſpaſs in 
rant, pres and badgers, being beaſts of prey, in another man's ground, following deal 
becauſe the deſtroying of them is looked upon as a publick bene- 7" 
fox; f; yer the digging ard breaking the ground to unearth. them is 
oreſt. Wi held ro be uniawtul, and the-owner of the ground may maintain 
| an action of treipaſs in that caſe. Cro. Ja. 321. 
good 
park, II. Concerning gamekeepers. 
cutot. 1. All lords of manors, or other royalties, not under the de- who may ap- 
pee of an eſquire, may by writing under their hands and ſeals point a game- 
grant WW ( 4} authorize one or more gamekeeper or gamekeepers within Keeper. 
f the their reipeciive manors or royalties. 22 C23 C. 2. c. 25. J 2. 
Nead. 2. And may impower him thereby, upon their own manors, to With power te 
kill hase, paratant, partridge, or any otner game : | kill game. 
ity of But if the gamekeeper ſhall, under colour thereof, kill or take 
the fame for the ule of the lord, and afterwards ſell. and diſpoſe 
in the thereof witnout the lord's conſent; and be convicted, on com- 
ma 
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erty which 1 had in the pheaſant ratione ſoli; and if my 


plaint of ſuch lord, and on oath of one witneſs, before one ja- 


months, to be kept to hard labour. 5 n c. 14. / 4. 


ſhce ; he ſhal! be committed to the houſe of correction for three 


4 3 


3 But no lord of a manor ſhall make above one perſon to be a One gamekeeper 
gamekeeper within any one manor, with power to kill game. in one manor z 


There WF Ind the name of ſuch perſon. ſhall be entred with the clerk of the nar ge es 3 
a quo {peice where the manor lies; the entry to be made and viewed of the peace. 
autho- WF vithout fee; and a certificate thereof ſhall be granted by the clerk. 
by the ef the peace, on payment of one ſhilling : | N 
per to And if any o her gamekeeper, whoſe name is not ſo entred, 
inſor- I ue /bal! not be otherawiſe qualified by the laws of this kingdom 
d been ie kill game, ſhall kill, fell, or expoſe to ſale any hare, pheaſant, 
1409 bridge, moor, heath game, or grouſe; he ſhall on conviction 
delore one juſtice, on oath of one witneſs, forfeit for every of- | 

ez the (fence 5/ half to the informer, and half to the poor, by diſtreſs : 
ne 21 bor want of diſtreſs, to be ſent to the houſe of correction for three 
he next i inonths for the firſt offence, and for every other offence four 
) is the months. 9 An. c. 256. | | 3 | 
ed Who fall not be otherwiſe qualified] From theſe words it ſeemeth 
40 and dear, that a gamekeeper who is qualified in his own right to kill 

" dame, need not to be entred with the clerk of the peace. 
wk fly, | 7: 1 $4 
of the 4. And 
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To be alſo a me- 4. And moreover, by the 3 G. c. 11. it is further enafed Th 
rial ſervant, that no lord of a manor ſhall make any perſon to be a gamekeeper ch 
| with power to kill game, unleſs ſuch perſon be qualified by ty WAIT 

| Jaws of this realm fo to do; or unleſs ſuch perſon be truly ad dute 

ly a ſervant to the ſaid lord; or be immediately employes Ml 17 

and appointed to take and kill the game for the ſole uſe of the u alf 

lord, and not otherwiſe: | 1 

And if any perſon, not being qualified by the laws ſo to do, « 

not being truly and properly 1 of any lord of a manor, 0 | 

not immediately employed and appointed to take and kill the gang 

for the ſole uſe or immediate benefit of the ſaid lard, ſhall unde; hw Mt 

colour or pretence of any power or authority, deputation, or qu. 

lification to him granted by any lord of a manor, take or kill am 

hare, pheaſant, partridge, or other game whatſoever ; or ſtall . 5,8 

keep or uſe any greyhounds, ſetting dogs, hays, lurchers, guns, WF gk o 

tunnels, or any other engine, to kill and deſtroy the game; he . 

| ſhall forfeit 5 J. in like manner. / 1. | wank 

Gamekeeper's 5. The gamekeeper (ſo authorized) may ſearch for dogs 4; 

power to ſearch. engines, and ſeize the ſame for the uſe of the lord, or deſtroy 1 1 6 

en 22 23 C. 2. c. 25. / 2. p 

But it hath been adjudged, that an authority from the lord of ERP 

the manor is not of it ſelf ſufficient for this purpoſe, but that he ch th 

ought to have a warrant from a juſtice of the peace. Comb. 15, WW 

Carpenter and Adams. At leaſt it may be ſafe to have ſuch vu; fie 

rant, eſpecially if any houſes are to be entred and ſearched. . 

For it would give too great a power to the gamekeeper;, td: 

leave it in their diſcretion to ſearch what places they ſhall think 

proper, as alſo to conſtitute them the judges whether ſuch or {uct 

a perſon is or is not qualified to kill game. Therefore it is belt u 

have a warrant from a juſtice of the peace, after information and 
dath of the offence firſt made. 


III. Qualification by eftate or degree to kil 


the val 
end hei 


game; with the puniſhment of perſons ur- Hy 
qualified. | N | | | bod 
The qualification by eſtate for killing game, in the reign d 1040 

K. Richard the ſecond, was 405. a year; in the reign of K. Jami ind fs 
the-firſt it was advanced to 10/. a year, and after that in ſome i. fd 8 
ſtances to 40 l. a year; and at laſt in the reign of K. Charles tit We 
ſecond it was raiſed to 1007. a year. Not that the laws have be- any per 
eome gradually more ſevere ; but as the value of money decreaſed or for | 
the qualification was raiſed in proportion, the eftate continu from ſu 
nearly the ſame ; for an eſtate of 40 f. a year in the reign of k ile, n 
Nic harul the ſecond was not much inferior to an eſtate of 1001.8 5 7 
year in the reign of K. Charles the ſecond. And the penalty f only, _ 
Aeſiroying the game was even more ſevere then than it is now; "BY or feel 

{I ſhall, ew. For as thoſe ancient laws relating to the game 2 fo 

@ fill in force, and are generally enacted ſo to be by the ſubſche my . 
ſtatutes, it will be neceſſary in order to have a thorough Ly own fr, 
Ege of this matter to inſert them in their order; en Gan. 
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tel, mukies on each being different, the proſecutor or juſtices may chuſe | 
eeper which of them they will convi& an offender upon. Thus by the 
fatute of the 5 4. hereafter following, if a perſon not having 
1001. a year ſhall keep dogs or engines to deſtroy the game, he 
loyed ſhall forfeit ; J. but if ſuch perſon have not 405. a year, he may 
e {a upon the ſtatute of R. 2. be puniſhed by a year's imptiſonment; 
ard ſo of the reſt: provided that no perſon be proſecuted upon 

0, or more than one act for one offence. , 2 N 
or, 0 1. The firſt qualification relating to the game, was in the 13th 48. 2 Jar. 
dam year of the reign of R. 2. by which it is enacted, that no lay- 
man which hath not lands or tenements of 405. a year, nor cler- 
qu: oyman if he be not advanced to 10 J. a year, ſhall have or keep 
any greyhound, hound, nor other dog to hunt; nor ſhall uſe 
ſyrets, heys, nets, barepipes, nor cords, nor other engines for to 
take or deſtroy deer, hares, nor conies, nor other gentlemene 
game: on pain of a year's impriſonment. And the juſtices of 
the peace (that is, in their ſeſſions) ſhall enquire of the offenders 
in this behalf, and puniſh them by the pain aforeſaid. 13 R. 2. 

„1. c. 13. | 2 „ | 
/ 2. The next qualification by eſtate or degree to kill game, was 101. 4 Jes. 
by a ſtatute in the 1 F. whereby it is enacted, that every perſon 
who ſhall keep any greyhound for courſing of deer or hare, or 
ſeting dog or net to take pheaſants or partridges (except he be 
ſeiſed, in his own right or the right of his wife, of 10/. a year 
eltate of inheritance, or 30 l. a year of a lives eſtate, or goods to 
the value of 200 J. or be the ſon of a knight or lord, or the ſon 
and heir apparent of an eſquire) and be thereof convicted, by con- 
fellion, or oath of two witneſſes, before two juſtices, he ſhall be 
committed to gaol three months, unleſs upon conviction he pay 
205. to the churchwardens for the uſe of the poor, or after one 
month after his commitment he become bound by recognizance 
wich two ſureties before two Juſtices, in 20/. a piece, not to of- 
lend again in like manner. 1 F. c. 27. ſ. 3. 

3. The next qualification relates to deer and conies only, in the 401. a year. 
3. c. 13. by which it is enacted, that if any perſon not having 
| hereditaments of 40 J. a year, or not worth in goods 200 J. ſhall 

uſe any gun or bow to kill any deer or conies; or fhall keep any 
buckſtall, nets, or coney dogs (except he have grounds incloſed, 
and uſed for the keeping of deer or conies, the increafing of which 
laid conies ſhall amount to the value of 405. a year; or keepers 
or warreners in their parks, warrens, or grounds); in ſuch caſe, 
any perſon having lands or hereditaments of 100 J. a year in fee, 
or for life, in his own right or the right of his wife, may take 
from ſuch perſon to his own uſe for ever ſuch guns, bows, buck- 
ſalls, nets, and coney dogs. 3 J. c. 13. , 5. 

4. The next qualification relates to pheaſants and partridges 491. a year. 
only, and is as follows: Every free warrener, lord of a manor, 
Or freeholder ſeiſed in his own or his wife's right, of 40 J. a year 
iche 0! inheritance, or lives eftate of 80 /. or worth in goods 400 J. 
4 * may take pheaſants and partridges (in the day time only) in his 
; own free warren, manor, or freehold, betwixt Michaelmas and 


4 . 
gh” Grifmas yearly. 7 J. c. 11. J 7. 


5 The 


| 
| 
| 
| 
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00 J. a Jeu. 


Game. 


5. The laſt general qualification by eſtate or degree to kill 
game, and which is now moſt to be regarded, is in the 22 (9 
23 C. 2. c. 25. by which it is enacted, that every perſon, no 
having lands. and tenements, or ſome other eflate of inheritance, in 
his own or bit wife's right, of the clear yearly value of 1001. pet 


annum, or for term cf life, or having leafe or. leaſes of qq year, 


Searching for 
dogs and Er pines. 


or for any longer term, of the clear y-arly. value of 1501. (oth 
than the jon and heir apparent of an eſquire, or other. perſon of higher 
degree, and the. owners and keepers of foreſts, parks, chaſes, or ax. 
rens, being flocked with deer or conies for their neceſſary uſe, in re. 
Hect᷑ of the ſaid foreſts, parks, chaſes, or warrens) is hereby dt. 
clared to be a perſon by the Iaws of this realm, not allowed to hazy 
or keep for bimſelf or any other perſon, any guns, bows, greyhound, 
Setting dogs, ferrets, coney dogs, lurchers, hays, nets, lowbel:, hare- 
pipes, gins, ſuares, or ether engines for the taking and killing of 
game. 3. | 33 | 

6. And the gameterper, or any other perſon ( autharized by avar. 
rant (B) of a juſtice of the peace) may in the day time ſearch th 
houſes, outhouſes, or other places of any ſuch perfon probibitcd by.this 


"7 att to keep or aſe the ſame, as upon good ground ſhall be ſuſpeched td 


20s. penalty fir 


have or keep in his cuflady any guns, bows, greyhounds, ſutting args, 
ferrets, coney dogs, or other dogs to deftroy hares or conies, hays, 


tramels, or other nets, lowbels, harefipcs, ſnares, or other engines 


_afer:ſaid,. and the ſame to ſeize, and keep, for the uſe of the lod 


F the mancr, or gtherwiſe to cut in pieces or diſtroy. 22 & 23 C. 2, 
n.. | 


7. And if any unqualified perſon ſhall have, keep, or uſe any 


keeping dogs and bows, greyhounds, ſetting dogs, ferrets, coney dogs, hays, lur- 


engines. 


chers, nets, tunnels, lowbels, harepipes, ſnares, or any other in- 
ſtruments for deſtruction of fiſh, fowl, or other game; and ſhall 
not give a good account before a juſtice, to the ſatisfaftion of ſuch 
Juſtice how he came by the ſame, or elſe ſhall not in ſome conve- 
nient time (to be ſet by ſuch juſtice) produce the party of whom 


| he bought the ſame, or ſome other credible perion to depoſe upon 


oath ſuch ſale thereof; he ſhall forfeit for every offence not under 
55. nor above 205. half to the informer, and half to the poor, 
by diſtreſs; for want of diſtreſs, to be committed to the houſe of 
correction, not more than one month, nor leſs than ten days, there 
to be whipt and kept to hard labour. And if any perſon ſo pro- 


_ duced or charged with the ſaid offence, ſhall not before the juſtice 
give ſuch evidence of his innocence as aforeſaid, he ſhall be con. 


victed thereof in the ſame manner as the perſon firſt charged 
therewith, and ſo from perſon to perſon till the firſt offender be 
diſcovered. 4& 5 V. c. 23. .. z. | Ye, 

And all lords of manors and their gamekeepers may within 
their manors oppoſe and reſiſt ſuch offender, in the night time, in 
the ſame manner as if the fact had been committed in any ancient 


chaſe, park, or warren incloſed. / 4 


And no certiorari ſhall be allowed to remove any conviction, 
unleſs the party firſt become bound to the proſecutor in 30 J. wit 


fach ſufficient ſureties as the juſtice ſhall think fit, to pay within 2 


month after the conviction confirmed, or proced:ndo granted, full 


colts 
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| kill coſts and charges; and in default thereof, the juſtice ſhall proceed 

| to to the execution of the conviction. /. 7. | | 

bs 8. But by a ſubſequent ſtatute 5 An. c. 14. J any perſon, not 51. penaliy for 
k # qualified by the laws of this realm ſo to do, ſhall keep or uſe any 5 Ko _ 


greyhounds, ſetting dogs, hays, lurchers, tunnels, or any other engines an, 
. pet 10 Kill and defiroy the game, and ſhall be thereof conviftca (C D) "wer a » 


ge b on the oath of one credible avitneſi, before one juſtice, he ſhall forfeit 
3 gl. half to the informer, and half to the poor, by diſtreſs (E); 
— for want of diſtreſs, to be ſent to the houſe of correction (F) for 
3 2 months for the firſt offence, and for every other offence four 
» months : | 8 
4 de And any juſtice, and lord within his manor, may take awwey ſuch 
_ dogs, nets, or other engines, which ſhall be in the power or cuſtody of 
4 ie any perſon not qualified, 1. 4. 
ng of Net qualified by the Iaws of this realm] On a conviction on this 
ſtatute, exception was taken, that the defendant not being a per- 
Ware ſon ſo and fo qualified, and enumerating diſtinctly the ſeveral qua- 
< the . lifications in 22 & 23 C. 2. omitted a new qualification allowed by 
by.this this act, namely, that he was not a perſon authorized by a lord (or 
Led ta lady) of a manor to kill game for his uſe. And by the court; Had 
r dogs, it been generally laid thus, that he not being a perſon qualified ac- 
hays, cording to law, and ſo on, it had been enough; but the qualifica- 
Agines tions being diſtinctly and ſeverally mentioned, the omiſſion of one 
e lord is fatal. 10 Mod 26. J. 10 A4, 9. and Mat, ab, | 
OE But in the caſe of K. and Marriott, M 4G. There was a 
| conviction for keeping a greyhound ; reciting that one V 
ſe any - Toune came and informed, that the defendant being a perſon not 
„ lur- qualified to keep a greyhound, did nevertheleſs keep one at ſich 
er in- a place, and therewith killed ſeveral hares; and that he beirg 
| ſhall | ſummoned did appear, and being aſked what he had to tay, of- 
f ſuch | fered nothing in excuſe, and therefore the juſtice convicted him. 
:onve- It was objected, that the juſtice ſhouid ſet out, viy the defen- 
whom dant is not a qualified perſon, as that he is not the ion of an 
> Upon eſquire, nor has 100. a year in his own or his wife's right: 
under For he ought not to make himſelf the ſole judge, but give the 
: poor, reaſons at large. Parker Ch. J. ſeemed to think the conviction 
uſe of would be good, having followed the words of the ſtatute, and 
, there that if the defendant was qualified, he ought to have ſhewn it be- 
o pro- fore the juſtice, being ſummoned for that purpoſe. Eyre ] ſtarted 
Juſtice an objection, that it was not the juſtice that had taken upon him 
e con- to ſay the defendant was not qualified; but only the witneſs; for 
harged the conviction runs, that the witneſs being {worn faith, that the 
der be defendant being a perſon no way qualified did ſuch a day keep a 
9 greyhound; ſo that it appears, the witneſs has given the law to 
within the juſtice, and takes upon himſelf to judge of the defendant's 
me, in qualifications, and the juſtice is only made uſe of as an inſtrument, 
ancient to reduce the opinion of the witneſs into a conviction. By Parker 
5 Ch. J. the being not gualified ſhould be the concluſion of the ju- 
7iction, ſtice, and not the words of the witneſs; for he ought not to ſwear 
J. with generally a man is not qualified, and ſuch a general proof will not 
ithin 2 be good: This is only an invention, to ſupport a conviction in 
d, 0 Vol. I. general 
co 


| 
| 
| 


the defendant is ſon and heir apparent to any ſuch perſon; alſo 


Game. 


general terms, which would be bad if the particular facts were 
alledged. Pratt J. Where the juſtices have a ſummary juriſdic- 
tion, and no appeal lies (as in this caſe), we muſt keep them u 
ſtrictly to the law; and I ſhould be glad if we could make them 


ſet out the whole particularly. The caſe was adjourned. And 


afterwards Pengelly ſerjeant mentioned two caſes, Q. and Hoy- 
award, E. 12 An. There it was, not being qualified, licenſed, or 
authorized to keep any engine; and it was quaſhed. The other 
was the ſame term, and quaſhed, becauſe no qualifications were 
mentioned. And towards the end of the term this conviction was 
quaſhed ; and the principal reaſon declared to be, becauſe the wit- 
neſſes had taken upon themſelves, to judge of the qualifications, 
Str. 66. 

And in the caſe of XK. and Bryan, M. 12 G. 2. which was a 
conviction on the gin act, exception was taken, that there was no 
averment, that it was not ſold to be uſed in medicine: and the 
caſes on the game act were mentioned, where in convictions it is 
neceſſary to exclude all the qualifications for killing game. On 
the other hand, it was inſiſted, that the reaſon of that was, be- 
Cauſe thoſe were in the enacting clauſe, whereas this about me- 
dicine comes in by way of proviſo, and is by way of defence to 
be ſhewn on the defendant's part. And for that purpoſe was 


cited K. and Theed, M. 11 G. where in a conviction for obſtruct- 


ing an exciſe officer on the 8 Au. c. g. it was objected, that it 
not being averred to be in the day, it. ſhould have been ſhewn that 


there was a conſtable preſent, which is made neceſſary in the 


night; but it was held to.be well, and that its being in the night 
ſhould have been ſhewn on the defendant's part. And by the 


court, This is brought within the general enacting clauſe : and 


the true diſtinction is, where the extenuation comes in by way of 
proviſo, or exception. And the conviction was confirmed. 
Str. 1101. | 

Nevertheleſs, after all, perhaps it may require ſome conſidera- 
tion, whether it may not be molt fitting, that the qualification, if 
there is any, ſhould come from the defendant himſelf, when he 
is aſked what he hath to ſay, why he ſhould not be convicted. 
For it ſeemeth ordinarily impoſſible for a witneſs to ſwear to fo 
many negatives as are implied in the want of a qualification; as 
that the perſon had not then 100 J. a year of freehold, nor 150/. 4 
year held by leaſe for 99 years or upwards ; that he was not, at 
the time of the offence committed, ſon and heir apparent of an 


eſquire or perſon of higher degree; nor the keeper of any foreſt, 


park, chaſe, or warren; nor gamekeeper to a lord or lady of a 
manor. Which particulars may cauſe it to be neceſſary, for the 
witneſs to have ſeen the rent roll of ſuch perſon's eſtate, and his 
title deeds, and to underſtand the nature and law of tenures, and 
what annuities, rent charges, or other incumbrances do affect ſuch 
eſtate; alſo it may require ſome knowledge of heraldry and pe- 


digrees, ſo far forth as to know, who ſhall or ſhall not be deemed 


an e/quire (which perhaps may puzzle a wiſer man than a com- 
mon informer), or perſon of higher degree, and whether or no 
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it may be requiſite for the witneſs to know, what by any ordinary 


means he cannot come to the knowledge of, namely, that the 


defendant is not keeper of the foreſt, park, chaſe, or warren 
within which the game might be killed, and what are the boun- 


daries of ſuch foreſt, chaſe, or warren; and he muſt have at- 


tended the keeper of the rolls of the quarter ſeſſions, to know 
whether the defendant is not inrolled gamekeeper of the manor 
within which ſuch game might be killed, and whether there is any 
other inrolled before him for killing game within the ſame manor, 


and muſt know alſo what are the boundaries of ſuch manor. 


Theſe and many other ſuch like particulers may happen to be in- 
cluded, in that general {wearing that a perſon is not qualified to 
kill game. Therefore it ſhould ſeem to be ſufficient, that the 
witneſs ſwear to the fact only of killing game, or ke: ping inſtru- 
ments ſo to do, and conſequently to ſet forth that and no more in 
the conviction, but that further the defendant did alledge nothing 
in his defence, why he ſhould not be convicted ; or if he pleaded 
any thing of qualification, then to ſet forth that alſo ſpecially, that 
the court may judge thereupon, whether or no he was qualified by 
the laws of this realm, | | 


Shall keep or uſe] H. 8 G. K. and Filer. Conviction for Aeep- 
ing a lurcher to deſtroy game, not being qualified. Exception 
was taken, that it was not ſhewn he zd the dog to deſtroy game; 
and it may be he only kept it for a gentleman who was qualified, 
it being common to put out dogs in that manner. But by the 
court, The ſtatute is in the digunctive, 4-ep or /2; ſo that the 
bare &-eping a lurcher is an offence; and ſo it was determined in 


the caſe of K. and King, E. 3G. which was a conviction for 


keeping a gun; and it was not doubted by the court, whether the 


| keeping was not enough to be ſhewn, but the only queſtion they 


made was, whether a gun was ſuch an engine as is within that 
ſtatute: and in that caſe a difference was taken, as to the keeping 
a dog, Which could only be to deſtroy the game; and the keeping 


a gun, Which a man might do for the defence of his houſe. And 


tke conviction was confirmed. Str. 496. | 
Le In the caſe of K. and King aforeſaid, Parker Ch. J. ſaid, 


that walking about with intent to kill game, is evidence of n 


the inſtrument for that purpoſe. S/. C. V. 1. 88. 


Any greyhounds, ſetting dogs, hays, lurchers, tunnels, or any other 
engines] H. 13 C. 2. Hooker and Wilks. An action of debt was 
brought on the 8 G. c. 19. for the penalty of 30 J. by uſing a 
tound to deſtroy game. And after a verdict for the plaintiff, the 
judgment was arreſted ; for the ſtatute of the 5 An. c. 14. has 
not the word hound, and the words oer engines come after nets, 
and are applicable only to inanimate things. And this being a 
penal law, cannot be extended. The ſtatute of the 22 & 23 C. 2. 
c. 25. has indeed general words, or any other dogs to deftrcy game; 

but this is not a conviction on that ſtatute. Str. 1126. 
Nor indeed could it have been a conviction on that ſtatute, for 
any penalty in certain for killing 1 the game; 3 
2 ene 
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che ſtatute of the 22 & 23 C. 2. doth not inflict a general pe- 
nalty, upon perſons unqualified who ſhall kill and deſtroy the 
game; but only declares, who ſhall or ſhall not be deemed un. 
qualified; and gives power to lords of manors and their game. 
keepers to ſeize the dogs, nets, and other engines of ſuch unqua- 
lifed perſons. But if the defendant did kill the game, and had 
the ſame in his cuſtody ; he might have been proſecuted for the 
penalty of 20 5. for ſuch offence, by the ſtatute of the 4 & 5; . 
hereafter following.—But then the conſequence of all this will be, 
that it is not penal barely to ep a hound on this ſtatute of the 
5 An. but if any unqualified perſon ſhall do ſo, the gamekeepers 
or others, authorized by a juſtice's warrant, may ſeize and keep 
or 8 the fame, by the aforeſaid ſtatute of the 22 & 
23 C. 2. | © 


Any other engines] T. 11 G. 2. K. and Gardiner. It was moved 
to quaſh a conviction, for unlawfully having and keeping a gur, 
being an engine or inſtrument for deſtroying the game. And it 
was urged, that this is no ſufficient charge within this act, or any 
other of the laws relating to the game: For it is not ſaid, that 
the defendant zſed the gun for the deſtruction of game; and a 
gun is not an inſtrument ſo far appropriated to killing game, as 
that it is criminal for a perſon to have one in his cuſtody only: 
And it would have been altogether as well, if it had been ſaid, 


that the defendant had in his cuſtody a cane for the deſtruction of 


the game, which may poſſibly be uſed for that purpoſe. The 
only offences intended to be prevented by the act are, the keep- 
ing of engines appropriated to, and which can only be uſed in, 
the deſtroying of game. A gun is an engine, not for killing the 
game, but for the defence of a man's houſe. And the whole 
court were clearly of opinion, that this conviction is not good, 
For (as they argued) if the ſtatute is to be conſtrued ſo largely, 
as to extend to the bare having of any inſtrument, that may poſſi- 
bly be uſed in deſtroying game, it will be attended with very 
great inconvenience ; there being ſcarce any, though ever ſo uſe- 
ful, but what may be applied to that purpoſe. And though 2 
gun may be uſed in deſtroying game, and when it is ſo, doth then 
fall within the words of the act; yet as it is an inſtrument pro- 
per, and frequently neceſſary to be kept and uſed for other pur- 
poſes, as the killing of noxious vermin, and the like, it is not the 
having a gun, without applying it in the deſtruction of game, 
that is prohibited by the act: but otherwiſe it is of lurchers, 
harepipes, and ſuch like, which are peculiarly fitted or diſpoſed 
for killing game. The bare keeping of theſe for the purpoſe of 
killing game, is ſufficient to convict an offender, and it will be 
incumbent upon the defendant himſelf to prove, that he kept them 
for other purpoſes. . And the conviction therefore was quaſhed. 
After which, Strange ſolicitor general ſaid, that in the caſe of &. 
and King, E. 3G. Lord Macclesfield ſaid, that he was in the 
Houſe of commons when this act was made, and he himſelf ob- 
zected to the inſerting of the word gan therein, becauſe it * 

| 3 N 8 
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de attended with great inconvenience. Andr. 25 5. Seff. C. 
„ 1. 0% oo 1008... 85 

And indeed it was not at all neceſſary to inſert a gun in this 
act; fince the carrying of a gun is prohibited under double the 
penalty, by the ſtatute of H. 8. hereafter following. | 


And fhall be thereof convicted] H. 6 G. K. and Johnſon. Con- 
viction for keeping a gun, not being qualified. Exception was 
taken, that here was not a reaſonable ſummons; for it was made 
on the fifth of October, to appear the ſame day, which might be 
impoilible upon account of diſtance, or the ſummons being ſerved 
late, and his witneſſes might not be got together on ſo ſhort a 
warning: then it is to appear at the pariſh aforeſaid, whereas 
there are two pariſhes mentioned before; ſo the man may have 
gone to one, whilſt they were convicting him at the other. It 


. was anſwered, that the defendant appeared at the time and made 


defence, ſo that cures all defects in the ſummons. And by the 
court, The anſwer is right. Str. 261. 


On the oath of one credible witneſs] H. 9 G. K. and Gage. 
The defendant was convicted for uſing a greyhound in killing 
hares. Exception was taken to the conviction, that the ſtatute 
hath only given the juſtices juriſdiction to convict upon the oath 
of one or more credible witneſſes, whereas this was upon his own 
confeſſion, which it was inſiſted the juſtices had no power to take. 
But by the court, The conviction muſt be confirmed. The in- 
tent of mentioning the oath of one witneſs, was only to direct 
the juſtices, that they ſhould not convict on leſs evidence: ſuppoſe 
the confeſſion had not been before the juſtices, but before two 
witneſſes who had ſworn it; that would be convicting him on the 


_ oaths of witneſſes, and yet the evidence would not be ſo ſtrong as 


this. Here the juſtices had a better evidence, than the oath of 
any ſingle witneſs; and it is a monſtrous thing to ſay, that a bet- 
ter ſort of evidence ſhall not do. Str. 546. | 


Cr edible witneſs] M. 2 G. 2. K. and Stone. A conviction was 
quaſhed, becauſe the informer was the witneſs ; divers convictions 
having been quaſhed for the ſame reaſon before. L. Raym. 1545. 
The ſame adjudged in the caſe of K. and Blarney, T. 11 G. 2. 
Andr. 240. | | | 


Before one juſtice] H. 12 6. K. and Buck. It was moved, to 
quaſh an indictment for killing a hare, this not being a matter in- 
dictable, the ſtatute appointing a ſummary proceeding before ju- 
ſtices of the peace; and a caſe was cited K. and James, T. 1 G. 
where an indictment for keeping an alehouſe was quaſhed, becauſe 
the ſtatute of the 3 C. c. 3. had directed a particular remedy. 
And by the court, The indictment muſt be quaſhed. Str. 679. 


Shall forfeit 5 l.] T. 10 Au. 2, and Matthews, On a con- 
viction, exception was taken, that the perfon was charged with 
ſo many 5 J. as he had killed hares in the ſame day. And the 
court was of opinion, that the offence for which the ſtatute gave 
the forfeiture, was the keeping dogs and engines, and not killing 
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the hares. If a man not qualified goes a hunting, and kills never 
ſo many hares on the ſame day, he would forfeit but one 5 J. for 


it is but one offence ; but if a man keeps dogs, and goes a hunt- 


ing ſeveral days, and kills hares, if it was thus laid, that he ſuch 
a day kept dogs and killed, and then again ſuch a day, by laying 
thus ſeverally, the offence is ſevered, and he ſhall forfeit 5 J. for 
each offence. 10 Med. 26. | . 


By difireſs} T. 9 G. K. and Burebett. The court ordered an 
attachment (unleſs cauſe ſhewn) againſt the town clerk of Guild. 
fold, and a defendant convicted on the game act, for granting and 
ſuing out a replevin of goods diſtrained for the penaltv. But on 
ſhewing cauſe the next term, when Eyre J. only was preſerit, he 
diſcharged the rule, becauſe it was only a contempt to the infe- 
rior juriſdiction of the juſtices, and in that caſe the king's bench 
never interpoſes. Str. 567. | | 


For want of di ſtreſs, to be ſent to the houſe of correction] T, 
12 C. Hill and Bateman. Before Raymond Ch. J. at W:fminſter. 
The defendant Bateman, being a juſtice of the peace, had con- 
victed the plaintiff for deſtroying game, and though (as it was 


proved) the plaintiff had effects of his own, which might have 


been diſtrained, which were ſufficient to anſwer the penalty he 
had incurred, yet the defendant ſent him immediately to Fri. 
dell, without endeavouring to levy the penalty upon his goods: and 
an action of treſpaſs and falſe impriſonment being brought againk 
Bateman for this commitment, the chief juſtice was of opinion, 
that the action well lay. And it was agreed, that where actions 
of this kind are brought againſt juſtices of the peace, they are 
obliged to ſhew the regularity of their convictions; and the in- 
formations, Sc. laid before them, upon which their convictions 
are grounded, muſt be produced and proved in court. Scr. 710. 
And [no] certiorari Gall be allowed to remove the conviftion or 
other proceedings on this act, unleſs the party convicted ſhall before 
the allowance thereof become bound (G) to the proſecutor in 5ol. 
evith ſuch ſureties as the juſtice ſhall think fit, to pay full coffs and 
charges in 14 days after the conviction [ confirmed}, or procedendo 
granted. And in default thereof, the juſtice Gall proceed in execu- 
tion of the convition in ſuch manner as if no certiorari had been 
awarded. 5 An. c. 14. ſ. 2. | - 
Note; The word [nc] is inſerted inſtead of the words [if any} 
which are in the act, ſince that word ſeemeth neceſſary to make 
up the ſenſe; and the word [confirmed] is added for the like rea- 
fon. And indeed there have been too many inadvertencies in the 
drawing up of this act; for there is falſe grammar in no fewer 
than fix places, befides other miſtakes. EN | 


Search for game; 9. And the conflable, authorized by a juſftice's warrant, Gall 
with 205, penal- enter into and ſcarch ſin ſuch manner and with ſuch power as in caſe 


&y for having it. qubere goods are. ſtolen, or ſuſpected to be flolen ) the houſes, outhouſes, 


or other places belonging to ſuch houſes of ſaſpected perſons not quali- 
fied: And if any hare, partridge, Fe pigeon, fijb, fowl, or 
other game, fall (upon ſuch fearch, or. atherwiſe) be found, the 


* 


Fender ſhall be cartied beſore a Juſtice; and if ſuch perſon do nut 
9 | | give 


l give @ good account how he came by the ſame, ſuch as ſhall ſatisfy Wit 
. the ſaid juſtice, or elſe ſhall not in ſome convenient time, to be ſet by $i 
r the juſtice, produce the party of whom he bought the ſame, or ſome wil 
E other credible perfon to depoſe upon oath ſuch ſale thereof, he ſhall be Fl 
h canvicted by the ſaid juſtice of ſuch offence, and upon ſuch conviftion 14 
8 ſhall forfeit for every hare, partridge, pheaſant, fiſh, fowl, or 4 
r other game, any ſum not under 5 8. and not exceeding 20s. half to 1 

the informer, and half to the poor, by diftreſs ; for want of diftreſs, Ml 
n to be committed to the houſe of correction not more than one month, ql 
7. nor leſs than ten days, there to be auhipt and kept to hard labour. || | 
d 4&5 W. c. 23. 1. 3. | tilt 
8 Or other game] Rabbets killed in a private warren, are not game | | 
| within this act. L. Raym. 151. | 
h For every hare, fiſh, fowl, or ather game] Theſe words are very kl | 
enal. | Wit! | 
V ; And if any perſou fo produced, or charged with the ſaid offence, [i 
- Hall not before the juſtice give ſuch evidence of his innocence as afore- 
- ſaid, he ſhall be convicted there in the ſame manner as the perſon 
74 frſt charged therewith, and fo from perſon to perſon till the fir ft 
. Fender be diſcovered. id. ſ. 3 ; | 
8 And no certiorari ſhall be allowed to remove any conviction, un- 
. leſs the party firſt become bound to the proſecutor in gol. with ſuch 
d ſufficient ſureties as the juſtice ſhall think fit, to pay within a month 
M after the conviction confirmed or procedendo granted, full cofts and 
f cbarges; and in default thereof, the juſtice to proceed to the execution 
1 of the conuictien. id. ſ. 7. | , 
1 10. If any higler, chapman, carrier, innteeper, victualler, or Carriers having 
. alehouſekeeper, ſhall have in bis cuſtody or poſſeſſion, or ſhall buy, game. 
ig fell, or offer to ſell any hare, pheaſant, partridge, moor, heath- 
game, or grouſe, unleſs ſuch game in the hands of ſuch carrier be 
- ſent up by ſome perſon qualified; (or, if any perſon whatſcever, 
= whether qualified or not, ſball ſell, expoſe, or offer ta ſale any hare, 
1 pheaſant, partridge, moor, heath-game, or grouſe, 28 G. 2. c. 12.) 
2 he ſpall be carried brfore a juſtice where the offence is committed 
5 [H); and being convicted thereof (in three months after the of- 
* fence ) on view, or oath of one witneſs, he ſhall forfeit for every 
_ hare, pheaſant, partridge, moor, heath game, or grouſe, the ſum 
of 5 J. half to the informer, and half to the poor, by difireſs (I) - 
* for want of diſtreſi, to be committed (K) to the houſe of correction 
the for the firſt offence three months, and for every other offence four 
2 nonths. 5 An, c. 14. ſ. 2. | 
he Convited — 0n view, or oath of one witneſs] Confeſſion, tho? 
er not mentioned in the ſtatute, being ſtronger evidence than the oath 
of one witneſs, was adjudged to be good. H. 9 G. K. and Gage. 
all | Dalt. 109, 162. 7 | | 
iſe And no certiorari fall be allowed to remove the conwiction or 
65, other proceedings, unleſs the party convicted ſhall before the allow- 
li ance thereof, become bound to the proſecutor in gol. with ſuch 
4 ſureties as the juſtice ſhall think fit, to pay full cofts in I4 days 
* ofter the conviction confirmed, or procedendo granted. And in de- 
ww | | Hh 4 7 
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Fault thereof, the Juſtice all proceed in execution of the eon victia, 


Inferior tradeſ- 
men killing 


Soldiers. 


33 H. 8. con- 
cerning guns. 


The ſtatute of 


in ſuch manner as if no certiorari had been awarded, 5 An, 


e. 1 £2. 


And if any hare, pheaſant, partridge, moor, Beat. game, o- 
grouſe, ſhall be found in the ſhop, houſe, or poſſeſſion of any puul- 
terer, ſaleſman, fiſpmonger, cook, or paſtry cook, or of any perſm 
not gualiſied in his own right ta kill game, or intitled thereto under 
Jome perſon ſo qualified, it ſhall be deemed an expoſing thereof to ſale, 
. . 2. 28 G. 2. c. 12. | 


Found in the hp! This muſt be underſtood of proof that it was 
found. Q. and George, 6 Med. 57. | ; 
And any juſtice of the peace, and lord within his manor, may take 
away any ſuch hare, pheaſant, partridge, moor, heath-game, ur 
grouſe, or any other game, from any ſuch higler, chapman, inn- 


Keeper, victualler, or carrier, or any other perſon not qualified, which 


ſhall be found in his cuſtody or poſſeſſion. 5 An. c. 14. ſ. 4. 

And any perſon that ſhall deſtroy, ſel!, or buy any hare, pheaſant, 
moor, heath. game, or grouſe, and ſhall in three months make diſco. 
very of any higler, chapman, carrier, innkeeper, alchouſckeeper, or 
victualler, that hath bought or fold, or offered to buy or ſell, or had 
in their poſſeſſion any hare, pheaſant, partridge, moor, heath game, 
or grouſe, ſo as any one fhall be convicted; ſuch diſcoverer ſhall be 
diſcharged of the pains and penalties hereby enacted fer killing or ſel- 


ling ſuch game, and ſpall receive the ſame benefit as any other in- 


former. 5 An. c. 14. ſ. 3. 

11. And whereas great miſchiefs do enſue by inferior tradeſmen, 
apprentices and other diſſolute perſons, neglecting their trades and 
eaployments, who follow hunting, fiſhing, and other game, to 
the ruin of themſelves, and damage of their neighbours, therefore 
it any ſuch perſon ſhall preſume to hunt, hawk, fiſh, or fow! 
(unleſs in company with the maſter of ſuch apprentice duly quali- 


fed); he ſhall not only be ſubje& to the other penalties, but if he 
be proſecuted for treſpaſs, in coming on any perſon's land, and be 


found guilty, the plaintiff ſhall not only recover damages againſt 
him, but full coſts. 4& 5 W. c. 23. , 10. 

12. By the yearly mutiny acts, if any officer or ſoldier ſhall, 
without leave of the lord of the manor under his hand and ſeal, 


deſtroy any hare, coney, pheaſant, partridge, pigeon, or other 
_ fowl, poultry, or fiſh, or his majeſty's game, and be convicted 


thereof, on oath of one witneſs, before one juſtice ; every officer 
ſo offending ſhall forfeit 5 J. to the poor, and the commanding of. 
ficer upon the place, for every offence committed by any ſoldier 
under his command, ſhall forfeit 205. in like manner. And if, 
upon conviction by the juſtices, and demand thereof made by the 
conſtable or overſeers of the poor, he ſhall not in two days pay the 
ſaid penalties, he ſhall forfeit his commiſſion. 

13. Here next ſolloweth the ſtatute of the 33 H. 8. c. 6. con- 
cerning guns: by which it is enacted as follows; 

(1) No perſon, except he in his own right, or in the right of 
his wife, or ſome other to his uſe, have lands, tenements, fees, 
annuities, or offices, to the yearly value of 100 J. ſhall ſhoot . 

. RY an 


Game. 


any croſs bow, hand gun, hagbut, or demihake, otherwiſe than 
2s hereafter is expreſſed; on pain of 10 J. to be levied and diſ- 
poſed of in any of the three ways hereafter mentioned. 8 

(2) And no perſon, of what eſtate or degree ſoever, ſhall ſhoot 
in, carry, keep, uſe, or have in his houſe or elſewhere, any 
hand-gun, not being in the ſtock and gun of the length of one 
yard; or any hagbut or demihake, not being in the ſtock and 
gun of the length of three quarters of a yard; on the like pain 
of 10/. 7 | 

And every perſon having 100 J. a year as above, may ſeize 
every ſuch croſs bo ; and every ſuch hand- gun, hagbut, and de- 
mihake being ſo deficient in length; and he may keep the croſs 
bow to his own uſe ; but he ſhall in 2o days after ſeizure break 
and deſtroy the hand-guns, hagbuts, and demihakes, on pain of 
405. in like manner, for every gun ſo ſeized, and not broken and 
deſtroyed ; and the ſame ſo broken and deſtroyed he may keep to 
his own uſe. : | 

(4) And no perſon, not being qualified as above, ſhall carry or 
have in His Journey, going or riding in the king's highways or 
elſewhere, any crois bow bent, or gun charged or furniſhed with 
powder, fire, or touch for the ſame, except in time and ſervice of 
war; on pain of 10/7. in like manner. 

(5) And no perſon ſhall ſhoot with any hand-gun, demihake, 
or hagbut, at any thing at large, within any city, borough, or 
market town, nor within a quarter of a mile of the ſame, except 
it be at a butt or bank of earth in place convenient, or for de- 
fence of his perſon or houſe ; on pain of 104. in like manner. 


(6) And no perſon ſhall command his ſcrvant to ſhoot in any 


croſs bow, hand-gun, hagbut, or demihake, at any deer, fowl, 
or other thing, except only at a butt or bank of earth, or in time 
of war; on pain of 194. in like manner. 25 

(7) But all gentlemen, yeomen, and ſervingmen of lords, 
knights, eſquires, and gentlemen; and all inhabitants of cities, 
boroughs, and market towns, may ſhoot with any hand gun, de- 
mihake, or hagbat, of the length as above, but not under, at any 
butt or bank of earth, in place convenient. 8 

And every ſuch lord, knight, eſquire, gentleman, and inhabi- 
tant of cities, boroughs, and market rowns, may have and keep 
in their houſes any ſuch hand-gun, hagbut, or demihake, of the 
length aforeſaid, to the intent only to uſe or ſhoot in the ſame at 
a butt or bank of earth. | 55 

And every perſon inhabiting in a houſe two furlongs from any 
city, borough, or town, may keep and have in his houſe, for the 


only defence of the ſame, hand-guns, hagbuts, and demihakes, 


of the length abovementioned; and to uſe and exerciſe to ſhoot 
in the ſame at any butt or bank of earth near to his houſe, and 
not otherwiſe, 

And except makers and ſellers of the ſame, having them for that 
purpoſe only, and being of the length above. 

Alſo this act ſhall not extend to perſons inhabiting within five 
miles of the ſea; ſo that they ſhoot not at any deer, heron, ſhove- 
lard, pheaſant, partridge, wild ſwine, or wild elk, 1 
| | 0 
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by a jury, but by witneſſes. 


Game. 


Alſo this act ſhall not extend to ſervants earrying the ſame b. 
their maſters command, ſo that they ſhoot not at any game. 

Nor to any owner of a ſhip for having or keeping them, of 
what length ſoever, to be uſed in the ſhip only. A 

(Nor to perſons licenſed by the ſeſſions to ſhoot hawks meat, ſo 
as they ſhoot no game, and fo that they ſhoot not within 600 pace; 
of a hernery, nor within 100 paces of a pigeon houſe, nor in an? 
other man's park, foreſt, or chaſe. 1 J. c. 27. 7. N 

And except the ſheriff, who may carry a gun in the execution of 
his office. 5 Co. 72.) 

(8) And if any perſon ſee or find any one offending or doing 
contraty to this act, he may arreſt, and bring or convey him to 
the next juſtice of the county where he is found offending ; who 
ſhall upon due examination and proof thereof made before him, by 
his diſcretion have full power to commit (L) the offender to the 
next gaol, there to remain till ſuch time as the ſaid penalty or for- 
feiture ſhall be truly contented and paid by the ſaid offender ; half 
to the king, and half to the firſt bringer or conveyer of the ſaid 
oftender to the juſtice. 

Which die examination and proof aforeſaid, is intended not to be 
| 1 Ventr. 33. 

Mr. Dalton ſays, foraſmuch as in this caſe the juſtice hath the 
whole matter committed to himſelf, and the offenders remain con- 
vict upon his examination and proof of witneſs made before him; 


therefore he ought to be circumſpect in his examination, as alſo in 


his mittimus ; and farther to make a record (M) of the matter, 
in writing under his hand, and alſo to ſend the eſtreat of it into 
the exchequer, whereby the king's duty may be levied. Dal. 
ea 47. " ; b ' . 
In the conviction, it is not ſufficient to ſay generally that he had 
not 100/. a year, but the time muſt be certainly alledged, namely, 


that the defendant on the day and year aforeſaid (when the offence 


was committed) had not 100/7. a year. 3 Mod. 280. 

And upon ſuch conviction, it hath been adjudged, that a wilt 
of error doth not lie. 1 Ven. 33. | | 

(9) Alſo the juſtices in ſeſſions may inquire of, hear and deter. 
mine the ſaid offences, ſo that no leſs fine than 10/7. be aſſeſſed 


upon preſentment and conviction, to be levied in ſuch cafe to the 
king's uſe only. | 


And this may alſo be upon ind:ment. Dale. c. 47. 

And if the jury ſhall wilfully conceal any the ſaid offences, the 
court may charge another jury to enquire of ſuch concealment; 
and if it be ſo found, the firſt jury ſhall forfeit to the king every 


One 205. 


(10) Alſo the leet may inquire of, hear and determine the 
ſame; in which caſe, half the forfeiture ſhall upon preſentment 
and conviction be levied to the king's uſe; and one moiety of the 
other half to the owner of the leet, by diſtreſs or action of debt; 
and the other moiety to him that will ſue in any of the kings 


. Courts. : 


And if the jury ſhall wilfully conceal an offence, the ſteward 


may charge another jury to enquire of the concealment ; and if > 
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be found, the firſt jury ſhall forfeit 20 5. each; half to the owner 
of the leet, by diſtreſs or action of debt; and half to him that 
hall ſue in any of the king's courts. 


(11) But no perſon ſhall be proſecuted but within a year, if it | 
is by the king; and within half a year, if by any other perſon. 


IV. Laws for preſerving the four footed game 


in particular, 


Which faid laws, as hath been ſaid, do ſeem to concern all per- 
ſons whatſoe ver, whether qualified or not. | 
Now the four footed game, or the game of beaſts, are of three 
kinds, vig. | 
J. Deer. 
I. Hares. 
III. Comes. 
J. Of deer. 


There have been many laws from time to time enacted againſt 


deer ſtealers; which being not ſo much altered, as inforced by the 


ſubſequent ſtatutes, except only in increaſing the penalties, it may 
be proper to inſert them all in their order; and the rather, becauſe 


an offender, as it ſeemeth, may fti!l be convicted upon any one of 


them ; and it is generally provided, that ſuch conviction upon one 
ſtatute, ſnall be as a bar to all the reſt. 
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1. The firſt ſtatute is in the 3 Ed. 1. c. 20. which enacts, that Three years im- 
if treſpaſſers in parks be thereof attainted at the ſuit of the party, priſonment and 
great and large amends ſhall be awarded according to the treſpaſs, fine. 


and they ſhall have three years impriſonment, and after ſhall make 
kne at the king's pleaſure (if they have whereof,) and then ſhall 
find good ſurety that after they ſhall not commit the like treſpaſs : 
and if they have not whereof to make fine, after three years im- 
priſonment, they ſhall find like ſurety ; and if they cannot find 
like ſurety, they ſhall abjure the realm. And if none ſue within 
the year and day, the king ſhall have the ſuit. | - 


Trepafſers] This is, when a man either chaſeth in a park, or 
endeavours to kill ſome of the game thereof. 2 If. 199. 


Ir parks) This act, becauſe it is very penal, is to be underſtood, 
not of a nominal park erected without warrant, but of a lawful 
park only, whereunto three things are required, 1. A liberty, 
either by grant or preſcription. 2. Incloſure, by pale, wall or 
hedge. And 3. Beaſts ſavages of the park. 2 ft. 199. 


2. The next ſtatute is that intitled De malefaforibus in parcis, They may be 


21 Ed. 1. ft. 2, which enacts, that if any foreſter, or parker, lawtully reſiſted, 


ſhall find any treſpaſſers wandring within his liberty, intending to 
do damage therein, and that will not yield themſelves after hue 
and cry made to ſtand unto the peace, but do continue their ma- 
lice, and diſobey ing the king's peace do flee, or defend themſelves 


with force and arms; altho' ſuch foreſter,” parker, or their aſ- 


ſiſtants, 
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By night, or diſ- 


guiſed, and con- 
cealing the ſame; 


fetony. 
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6ſtants, do kill ſuch offenders, they ſhall not be troubled upon the 
ſame. 


3. The next ſtatute makes hunting by night, or in diſguiſe 
and concealing the ſame, felony; but within the benefit of clergy; 
as follows ; | 

When information ſhall be made, of any unlawful hunting, in 
any foreft or 2 by night, or with painted faces, to any of the 
king's counſel, or to a juſtice of the peace, of any perſon to be 


ſuſpected thereof, he may make a warrant to take and arreſt the 


perſon, and to have him before the maker of the warrant, or any 
other of the ſaid. counſel, or juſtices of the peace: who may by 
their diſcretion examine him of the ſaid hunting, and of the aid 
doers in that behalf: And if the ſame perſon wwilfully conceal the 
ſaid huntings, or any perſon with him defeCtive therein, that then 
the ſame concealment be, againſt every ſuch perſon ſo cancealing, 
felony. But if he then confeſs the truth, and all that he ſhall be 
examined of, and knoweth in that behalf, then the ſaid offences 
of hunting by him done, ſhall be but treſpaſs finable at the next 
general ſeſſions. And if any reſcous or diſobeyſance be made to 
any perſon having authority to execute the warrant, by any perſon 
the which fo ſhould be arreſted, ſo that the execution of the war- 
rant thereby be not had, then the ſaid reſcous and diſobeyſance 
ſhall be felony. And if any perſon ſhall be convict of any ſuch 
huntings, with painted faces, vizors, or otherwiſe diſguiſed, ta 
the intent they ſhould not be known, or of unlawful hunting in 
time of night, then the ſame perſon ſo convict, to have like pu- 


| nition as he ſhould have if he were convict of felony. 1 H. 7, 


te y. 


When information ſpall be made] This information muſt ſhew at 
leaſt juſt cauſe of ſuſpicion; and it muſt be taken in writing, be- 
cauſe it is the ground of the warrant. 3 ft. c. 21. 


In any foreft or park] This doth not extend to a chaſe, nor 
to any foreſt or park in uſe or reputation, which are not ſo in lay, 
3 Inft. c. 21, | 


 Wilfully conceal] Lord Coke, who is a lover of the common law, 
and is jealous of every violation of it, ſeemeth to be out of hu- 
mour with this act, and calls it an ill penned law. He obſerves 
It is the firſt that was made for the making of any hunting telony, 
againſt that excellent and equal branch of charta de for:fta, nuliut 
de cœtero witam vel membra amittat pro wenatione noſtra ; and that 
this, and other old ſtatutes concerning the foreſt, are called tbe 
good old laws and cuſtoms, and commanded to be obſerved ; and 
therefore this new act is too ſevere for wild beaſts, whereof there 
can be no felony at the common law. And therefore the judges 


(he ſays) have made a favourable conſtruction of it, as is ſer forth 


in the following notable report : | 
M. 19 & 20 E.. In the king's bench, Gerrard the queen's at- 


| torney general (who was a grave and reverend man) ſaid open!), 


that it had been reſolved by the judges upon this ſtatute, that if 2 
man in the night, or by day with painted face, do hunt as above, 
and being examined according to the act doth conceal it, yet this 1 
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won the conſtruction of the whole act no felony. For the firſt 
clauſe concerning the concealment, and the laſt clauſe concerning 
the fact it ſelf, muſt be coupled or joined by conſtruction together; 
that is to ſay, If any perſon be convict of ſuch hunting with 
painted face, or of unlawful hunting in the night, this conviction 
muſt be upon not guilty pleaded ; which the judges expounded to. 
he the concealment intended in the firſt branch; for they held 
that it ought to be a judicial concealment, and not an extrajudicial 
concealment before one of the counſel or a juſtice of the peace, 
which may lie in averment, ſo as before it be felony he muſt be 
convicted of ſuch hunting upon not guilty pleaded firſt, and after 
ſach conviction, then he muſt be indicted again upon the whole 
matter, that he feloniouſly did conceal it, againſt the form of the 
fatute: And if the offender upon the firſt indictment confeſſeth 
the indictment, then it is ſuch a judicial confeſſion as this act in- 
tendeth, and no felony within this ſtatute. | 

This he ſays, he heard the attorney report, and did then ob- 
ſerve it; which concurring with his own opinion, he thought good 
to publiſh, and the rather becauſe in Lambard's juſtice, amongſt 
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ſays) of an indictment of felony for the concealment upon the ex- 
2mination before a juſtice of the peace. And upon the whole he 
thinks it the cleareſt way to make it treſpaſs, and not felony ; 
which the party may do at his pleaſure. - 3 I. c. 21. 
But Lord Hale ſays, that this ſeems a difficult expoſition ; for 
upon his arraignment for the hunting, he only anſwers to that 
inditment, and is not examined touching others; and beſides, if 
he be indicted for the hunting, if there be evidence to convict 
bim of the fact, he is convict of felony before the indictment for 
concealment come; and if there be not evidence to convict him 
of the principal, how ſhall there be evidence to convict him of 
the concealment? 1 H. H. 659. 
But the ſtatute of 9 G. c. 22. hereafter following, commonly 
called the Black act, puts this matter out of queſtion, whillt it 
continues in force, and renders this ſtatute of little uſe: but never- 
theleſs it was proper to inſert it here, becauſe if that ſtatute ſhall 
er to expire, the offence will fall back again upon this 
tute. | | | 
4. The next ſtatute is in the 19th year of the ſame king, by Penalty of k-ep- 
which it is enacted, That no perſon, not having any park, chaſe ing nets for dec. 
or foreſt of his own, ſhall keep or cauſe to be kept any net, 
called deer-hays or buck ſtalls, on pain of 10/. a month; to him 
who ſhall ſue by action of debt: Or, the juſtices in ſeſſions may 
call before them any perſons ſuſpected, and examine them; and 
if they be found in default, may commit them till they have 
found ſurety for payment of the forfeiture to the king ; and the 
a ſhall have the tenth part of ſuch forfeiture for their labour. 
„ . 
5. And by the ſame ſtatute, no perſon ſhall ſtalk, nor cauſe Penalty of fla'hk- 
any other to ſtalk, with any buſh, or beaſts, to any deer, except ing to deer. 
in his own ground, chaſe, foreſt, or park, without licence of the 
owner, matter, or keeper; on pain of 10 J. in like manner. _ 
6. The 
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6. The next act is in 5 El. c. 21. which is re- enacted with 
ſame additions by the 3 J. . 13. which is altered and explained 
by the 7 J. c. 13. the ſubſtance of all which put together is 2 
follows : | | TOR 

If any perſon ſhall by night or by day, wrongfully or unlay. 
fully break or enter into any park impaled, or any other ſeveral 
grounds incloſed with wall, pale, or hedge, and uſed and kept for 
the keeping, breeding, aud cheriſhing of deer, and wrongfully or 
unlawfully ſhall hunt, drive, or chaſe out, -or take, kill, or ſlay 
any deer therein; and be thereof convicted at the aſſizes or (ef 
ſions, upon indictment, bill of ig rp information, or other. 
wife, at the ſuit of the king or of the party, he ſhall for every 
offence pay 10/. to the party grieved, or treble damages and coſt 
at the election of the party, to be aſſeſſed by the court; and hall 
find ſufficient ſureties for his good abearing for ſeven years, or con- 
tinue in priſon till he finds ſuch ſureties. | 
But on ſatisfaction of treble damages, the party may releaſe the 
ſureties within the ſeven years. Or if the perſon ſhall acknowledge 


his offence in open ſeſſions, and that he is ſorry therefore, and 


ſatisfy the party grieved, the court may diſcharge the recoy- 
nizance. 
But this ſhall not extend to any park or incloſed ground, here. 
after to be made and uſed for deer, without the king's licence. 
7. And by the ſaid ſtatute of the 3 F. c. 13. it is alſo enacted, 


nets to kill deer, that if any perſon not having lands or hereditaments of 40/. a 
may be ſeized. y 5 0 


Selling deer. 


20 J. 


year, or not worth in goods 200 J. ſhall uſe any gun or bow to 


kill deer; or ſhall keep any buckſtall or engine, unleſs he have 
grounds incloſed for keeping of deer; any perſon having 100/. 


2 year may ſeize the ſame to his own uſe. 


8. Another ſtatute is 1 J. c. 27. which enacts, that every per- 
ſon who ſhall ſell, or buy to ſell again, any deer, ſhall, on convic- 
tion at the aſſizes, or ſeſſions, or before two juſtices out of ſeſſions, 


forfeit for every deer 403. half to him that will ſue, and half to 


the poor. Os | 

9. The next act is in 13 C. 2. c. 10. by which it is enated, 
that if any perſon ſhall unlawfully courſe, kill, hurt, or take 
away any red or fallow deer, in any foreſt, chaſe, purlicu, pad- 
dock, wood, park, or other ground where deer are or have been 
uſually kept, without conſent of the owner, or perſon chiefly in. 


' truſted with the cuſtody thereof; or ſhall be aiding or aſſiſting 


therein; and ſhall be convicted thereof by confeſſion, or oath of 
one witneſs, before one juſtice, in ſix months after the offence com- 
mitted ; he ſhall forfeit for every offence 20 J. half to the in- 


former, and half to the owner of the deer, by diſtreſs; for want 
of ſufficient diſtreſs, to be committed to the houſe of correction 


for {ix months to hard labour, or to the common gaol for one 
year; and not to be diſcharged thence, till he hath given ſureues 
for his good behaviqur for a year next after his enlargement. 
Note; This act doth not- appear to be limited to grounds in- 
cloſed only; altho' the ſtatute of the 10 G. z. c. 32. hereafter 


following ſeems to ſuppoſe it ſo. 


10. The 


10. 
convict: 
alteratic 
96. E. 

If ai 
abound, 
pur lieu, 
are, he 


or gerſo 


er aſſiſt 


after t/ 
ſtice V. 
every / 
avhen 
ſuch 0 
evound 
deer 3 
of the 


a pu 


diſaff 
oath 
foreſt 
lieus, 
_ are 1 
other 
Cloſe: 
court 
Was, 
the 
grou 
and 
men 
conf 


0 
kept” 


Game. 


to. The next act is the 3 V. c. 10. on which moſt of the 391. 


convictions have been ſince that time; which (together with the 
alterations and additions made in and to the ſame by the 5 G. c. 15. 

C. c. 22. and 10 G. 2. c. 32.) is as followeth : 

If any perſon ſhall unlawfully courſe, hunt, take in toyls, kill, 
evound, or take away, any red or fallow der, in any foreſt, chaſe, 
purlieu, paddock, wood, park, or other ground incloſed, where deer 
are, have, or. Gall be uſually kept, without the conſent of the owner 
or perſon chiefly* intruſted with the cuſtody thereof ; or ſpall be aiding 


er aſſiſting therein; and ſpall be convicted (N) thereof, in 12 months 


after the offence, by confeſſion, or oath of one witneſs, before one ju- 
ice where the Auer fall be committed, or the party apprehended : 
every ſuch perſon ſo offenaing by unlawful courſing or hunting only, 
when no deer is taken, wounded, or Killed, ſhall forfeit for every 
ſuch offence 20 l. and in caſe any deer Hall by ſuch perſon be 
evounded, taken in toyls, or Killed, he ſhall forfeit for every ſuch 
der 301. to be levied by diſtreſ (O) upon the goods and chattels 
of the offender by æbarrant of ſuch juſtice 3 one third to the in- 
former, one third to the poor, and one third to the owner of the 
der: for <vant of ſufficient diſtreſs, ſuch perſon ſhall be impriſoned 
(P) for a year, and ſet in the pillory an hour on ſome market 


day in the next adjoining town to the place where the offence 


«vas committed, by the chief officer of ſuch market town, or his 
under officer. ſ. 2. gt 


Unlawfully] Where a man kills deer in purſuance of a ſuppoſed 
right which he has, he is not within the intent of this, nor of the 
other acts againſt deer ſtealing. L. Raym. 5 84. 


In any foreſt, chaſe, purlieu, paddock, wood, park or other ground 
incloſed, where deer are, have, or ſhall be uſually kept] M. 13 C. 2. 
K. againſt Calcutt and Monk. There was a conviction for deer 
ſtealing in a puriicu of the foreſt, Whereunto exception was taken, 
that it was not averred, that deer vere uſually kept in the purlieu, 
whereas by the ſtatute that ſeems to be required. To this it was 
anſwered, That ſuch averment could not extend to a purlieu, for 


a purlieu is a place where by law deer cannot be kept, it being 


diſafforeſted as welt with regard to all others as the owner; and the 
oath of the ranger is, to drive deer out of the purlieu into the 
foreſt : Secondly, that the averment as to foreſts, chaſes, and pur- 
lieus, is not made neceſſary by the act, for the words where deer 


are uſually kept extend only to ground incloſed ; elſe the words 


other ground will make it neceſſary to aver, that the foreſt was in- 
cioſed, which is not the caſe in any part of England. And by the 
court, The anſwer is right in both reſpects. Another objection 
was, that it did not appear, but that the defendant was owner of 


the purlieu; in which caſe he had a right to chaſe the deer off his 


ground. But by the court, That would be matter of defence, 
and ſhould be ſhewn on his part, according to the reſolution (before - 
mentioned) in the caſe of K. and Bryan. So the convictions were 


confirmed. Str. 1119. 

Or other ground incloſed, where deer are, hawe, or ſhall be uſually 
,] J. 1 An. Q. and Moore, A conviction for killing deer was 
5 1 5 gquaſhed, 
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quaſhed, becauſe it ſaid only that he killed deer i @ certain plate 
where deer had been uſually kept, and did not ſay incloſed. L. Rayn, 
791. | 

Aiding or afſifiing therein] On a conviction, the queſtion was, 
whether he who lent dogs to another to hunt, was aiding and af. 
ſiſting therein, to wit, in the hunting: And by the opinion of 
three judges he was.; but Ho/t Ch. J. was of a contrary opinion 
for this being a penal law, ſhall be conſtrued ſtrictly; and if ſo, 
then he who lent the dogs could not be aſſiſting in the ag of 
hunting, and fo not within the words of the ſtatute, aiding ant 
afsfting therein, tho' he might be aſſiſting thereunto. 2 Cal. 
542, 543 | 

Aud ſpall be convifcd thereof] There ought to be a ſummons in 

this, and in all other like caſes, to warrant a conviction; and 
that ought to give a reaſonable time to appear in : but if the de. 
fendant hath appeared, it cures the want of a ſummons, 1 Sal. 
181, 383. PS | | « 

H. 3 G. K. and Simpſon, The defendant was convicted fot 
deer ſtealing ; and the conviction ſet forth, that he had been ſum- 
moned to appear before the juſtices ; but it did not appear he ever 
was before them. Exception was taken to this, that as no appeal 
lies in this caſe, the juſtices ſhould not have proceeded in the ab- 
ſence of the party, eſpecially where it may end in a corporal pu. 
niſhment, as it may do here, for want of a diſtreſs. And at an- 


other day, on conſideration, Parker Ch. J. delivered the reſolution | 


of the court: We are all of opinion, the offender may be con- 
victed, without appearing. The ſtatute is filent as to the method 
of proceeding, and the law of England, it is true, in point of ra- 
tural juſtice, always requires the party charged with any offence 
to be heard before he be condemned in judgment ; but that rule 
muſt have this exception, unleſs it is through his own default: 
were it otherwiſe, every criminal might avoid conviction. The 
law being ſo, the magiſtrate is bound to give ſome opportunity to 
the party to appear; and if upon ſuch notice, he neither comes, 


nor ſends a ſufficient excuſe, the magiſtrate may proceed to judg - 


ment. If this was not to be allowed, the conſequence would be, 
that the offender would eſcape unpuniſhed, becauſe he would never 
appear purpoſely to be convicted; and that would be to make the 
execution of the law depend on the will of the offender. 

There was another order of conviction, whereby it appeared, 
that the defendant made an attorney to defend for him : And by 
the court; We think that is certainly good ; for the offender may 
intruſt his defence with another, and the juſtices cannot enforce 
him to appear in perſon. And the orders were confirmed, 
Str. 44. | 


In 12 months after the offence] A conviction being returned on 2 
certiorari, the objection was, that the conviction appeared to be 
a year after the day of the information; but it was held ſufficient 
that the information be proſecuted within a year after the fact; 


for that is a good commencement of the ſuit, and it is from that | 


the computation is made in all ſuck caſes, 5 
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But by the black a& hereafter mentioned, and during the eon- 


my tinuance thereof, this proſecution may be commenced at any time 
within three years after the offence. 9 G. c. 22. f. 13. 

as, \ Oath of one witneſs] This muſt not be upon the fingle oath of 

al. the informer; and a conviction was quaſhed for that reaſon; di- 

of vers convictions, as it is faid, having been quaſhed for rhe fame 

ya reaſon before. L. Raym. 1545. Str. 316. 

0, 


of Every ſuch perſon fo offending] Where ſeveral perſons are con- 
and victed, they ſhall forfeit each 30 J. and not one ſum of 30 J. for 
all, all, 1 Salk. 182. „ | ge 


To be lewied by difireſ5) Sale of the goods is not mentioned here 


$ in in the ſtatute ; yet nevertheleſs where the law gives a diſtreſs for a 
and pablick benefit, the officer may ſell. 1 Sa/k. 379. | 
de- By ararrant of fuch juſtice] Altho' the conſtable is not appointed 
all. to execute this warrant, nor is ſo much as named in the clauſe; 
yet he is bound to obey the warrant, and is indictable if he does 
fot not: But he need not return the warrant it ſelf, for that is not 


required, and it may be neceſſary to keep it for his own juſtifica- 
tion; but he muſt either return that, or certify what he has done 
upon it. 1 84% 381. 53 


One third to the informer, &c.] The penalty need not be diſtri- 
buted by the conviction ; wiz. 10 J. to the informer, 10 J. to the 
poor, and 10 J. to the party grieved ; for the judgment in ſuch 
cles ſeldom mentiovs à diſtribution :- it is enough to ſay, that he 


is convicted, and hath forfeited 30 J. according to the ſtatute. 
I Salk. 383. | 5, | 


Far «want of ſufficrent diſtreſs} If the juſtice finds there is nothing 
to diſtrain, then he muſt make a record thereof, and make an ad- 
judication for corporal puniſhment ; but the offender is not to pay 
part, * ſuffer corporally for the reſidue. L. Raym. 546, 
1195, 6. BW re fans 28 5 

H. 6G. K. and Thitlock. The defendant was committed for 
want of diſtreſs; and the warrant ſet forth, that it had been cer- 
tited to the juſtice by the conſtable, that there was not ſufficient 
diſtreſs. It was objected, that there ought to have been a warrant 
to levy, and a return to that, that there was no diſtreſs ; it may 
be, the conſtable ouly told him ſo. But by the court, The war- 


rant is well enough; for the word certified imports it to be in a 
legal manner. Str. 263. 


And then the act goes on thus: ie een ö 
Any owner of deer in any incloſed ground, or any perſon act- 
ing under him, may reſiſt ſuch offenders in the ſanre manner as if 
ine faßt had been committed in an ancient chaſe or park. 3 V. 
d on 8 0. 5. % ne 2; Bits NTT 
] to be . rd as to the caſe of veniſon being found in a man's poſſeſſion, 
Aicient ts further enacted, that the conſtable, by a Jjuſtice's warrant, 
e fact ; ball enter into and ſearch (Q) in; ſuch manner and with ſuch 
2m that beer as in caſe where goods are ſtolen or ſuſpected to be: ſtolen, 

the houſes, outhouſes, or other places belonging to ſuch houſes of 
Put lupected perſons; and if any veniſon or ikin of any deer, or 
Vor. I. 1 toyls, 
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toyls, ſhall there be ſound, he ſhall apprehend the offender, and 
carry him before a juſtice ; and if ſuch perſon do not give a good 
account how he came by the ſame, ſuch as ſhall ſatisfy the ſaid 
Juſtice, or. elſe ſhall not in ſome convenient time to be ſet by the 
ſaid juſtice, produce the party of whom he bought the ſame, or 
ſome other credible witneſs to depoſe upon oath ſuch ſale thereof, 
he ſhall be convicted by the ſaid juſtice of ſuch offence, and there. 
upon ſhall be ſubject to the forfeitures and penalties hereby inflidted 
for the killing of one deer. 3 V. c. 10. /. 3. 

And by the 9 G. c. 22. commonly called the Black act, any 
Juſtice may iſſue his warrant for this purpoſe ; and if any veniſon 
or ſkin of any deer, ſhall be found in the cuſtody of any perſon, 
and it ſhall appear that ſuch perſon bought ſuch veniſon or ſkin of 
any one who might be juſtly ſuſpected to have unlawfully come 
by the ſame, and doth not produce the party of whom he bought 
it, or prove upon oath the name and place of abode of ſuch 
party, then the perſon who bought the ſame ſhall be convicted 
of ſuch offence by any juſtice of the peace, and ſhall be ſubje& 


to the penalty above inflicted for killing one deer. 9 G. c. 22. 


fy 7 7 WE. 7 POE) | 
After conviction, the conſtable or proſecutor may detain in cu - 
ſtody the offender, if he ſhall not preſently pay the money due on 
conviction, during ſuch reaſonable time as a return may be con- 
veniently made to the warrant of diſtreſs, ſo as ſuch detainer ex- 
ceed not two days. 3 V. c. 10. / 4. | 
And moreover, the perſon convicted, before he ſhall be dil. 
charged out of cuſtody, ſhall become bound to the perſon againſt 
whom the offence ſhall be committed, in 50 /. for his future good 
behaviour, and that he ſhall not offend in like manner; and upon 
refuſal ſhall be committed to gaol until the bond be given : And 
if he ſhall be afterwards convicted of any offence in the ſaid fta- 
tute of 3 V. c. 10. the bond ſhall be forfeited, and the penalty 
be recovered with coſts in any court at Meſtminſier, over and 
above the forfeitures, and to be diſtributed as the forfeiture, 
5 G. c. 15. J. 4. 3 — 

All this being done, the juſtice ſha!l certify a true copy of the 
conviction under his hand and ſeal, to the next quarter ſeſſions, 
there to be kept amongſt the records. 10 G. 2. c. 32. % 8. 

And no certicrari ſhall be allowed to remove any conviction, 
or other proceeding thereupon, unleſs the party, before the allow. 
ance thereof, be bound to the proſecutor in 50 J. with ſuch {ure- 
ties as the juſtice ſhall think fit, to pay in a month after the con- 
viction confirmed, or a procedendo granted, full coſts and damages 
and at the fame time become alſo bound to the juſtice with ſuf 
ficient ſureties, in the penalty of 60 J. with condition to proſecute 
the certiorari with effect, and to pay to the juſtice the forfeitures 
due by the conviction, or to render to the juſtice the perſon con. 
victed within a month after the conviction ſhall be confirmed ot 
a procedendo granted: and in default thereof, the juſtice may PF 


ceed to the execution of the conviction. 3 W. c. 10. / 6. 5% 
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Or, after delivering to the juſtice the rule by which the convic- 
tion ſhall be confirmed, he may proceed, as if a procedendo had 


been granted. 5 C. c. 15. / 2 


H. 6 G. K. and Whitlock. The defendant being brought up 
from Newgate by habeas corpus, it appeared upon the return, that 
he was committed for deer ſtealing, as the ſtatute of the 3 . 
c. 10. directeth, not having ſufficient diſtreſs; and that this was 


done by one juſtice under the ſtatute of the 5 G. And exception 
was taken to the warrant, that it doth not appear, the conviction 


was ever confirmed in this court, or that the rule for confirmation 
was delivered to the juſtice, and therefore the juſtice could not 
proceed to execution: for the ſtatute gives to the juſtice a juriſdic- 


tion after confirmation, which he had not before; and therefore 


he ought to ſhew every thing requiſite to found his juriſdiction 


upon. Bat by the court, We take notice of our own records, and 


by them it appears that the conviction is confirmed: and the ſtatute 


doth not give the juſtice a new juriſdiction, but only revives his 


old one, which was ſuſpended by the certiorarz. And the defen- 


| dant was remanded. Ser. 263. 


Moreover, by the ſaid act of 5 G. c. 15. it is enacted, that if 
any keeper or other officer of any park, or place where. deer are 
uſually kept, ſhall be convicted on the ſaid ſtatute of the 3 V. 
for killing or taking away any red or fallow deer, or being aiding 
therein, without conſent of the owner, or perſon chiefly intruſted 
with the cuſtody thereof; he ſhall forfeit 50 J. for each deer, to 
be diſtributed as the other forfeitures ; to be levied by diſtreſs: for 
want of diſtreſs, to be impriſoned for three years, and be ſet in the 
pillory two hours on ſome market day in the next town to the 


place where the offence was committed, by the chief officer of 


ſuch market town, or his under officer. . 57. | 
And it is further enacted, that if any perſon ſhall at any time 
pull down or deſtroy, or cauſe to be pulled down or deſtroyed, 
the pale or walls of any park, foreſt, chaſe, purlieu, paddock, 
wood, or other ground incloſed, where any red or fallow deer 
ſhall be then kept, without the conſent of the owner, or perſon 
chiefly intruſted with the cuſtody thereof; and ſhall be convicted 
thereof before one juſtice, by confeflion, or oath of one witneſs, 
N ſuffer the ſaid forfeitures of the 3 V. for killing one deer. 
5. e. te. 8. 3 

And Ks . ſued for any thing done either on the 3 77. 
< 10. or on this act, may plead the general iſſue; and if he re- 
covers, ſhall have treble coſts. 5 G. c. 15. / 3. 


11. Next follows the ſtatute of the 5 C. c. 28. by which it is Tranſportation 
enacted, that if any perſon ſhall enter into any park, paddock, for offences in 
or other incloſed ground where deer are uſually kept, and wilfully places incloied. 


wound or kill any red or fallow deer there, without conſent of 
the owner of the ground, or of the perſon intruſted with the cu- 
ſody thereof, or ſhall be aiding or aſſiſting therein; and ſhall be 


convicted thereof before the judge of aſſize, upon indictment, 


by verdict or confeſſion, —he ſhall be tranſported for ſeven years: 
But not to be proſecuted likewiſe on any of the former acts, all 
Which nevertheleſs ſhall be of force. $2; | | 
| 412 12% Thus 


Felony without 12. Thus ſtood the laws, till the great inſolencies of the 


benefit of clergy. b Blacks made a further proviſion neceſſary, by that famous of 

| act of the 9 G. c. 22. from them uſually called the Black ad, tify 
| which hath created more new felonies than any other ſtatute what- B 
| ſoever : which ſaid act being temporary only, hath been continued (ke 
from time to time, and by the laſt continuance 24 C. 2. c. 57. is pro 


to be in force to Sep. 1. 1757, Sc. which, with regard to the 


| ſubje& before us, doth enact as follows: rags per 
| If any perſon or perſons, being armed with ſwords, fire arms, con 
or other offenſive weapons, and having his or their faces blacked, kep 
or being - otherwiſe diſguiſed, ſhall appear in any foreſt, chaſe, In t 
| park, paddock, or grounds incloſed with any wall, pale, or other ſhal 
| fence, wherein any deer have been or ſhall be uſually kept, or ſucl 
| ſhall unlawfully and wilfully hunt, wound, kill, deftroy, or ſteal tion 
any red or fallow deer; or if any perſon or perſons (whether be 
armed and diſguiſed or not) ſhall unlawfully and wilfully hunt, 1 
wound, kill, deſtroy, or ſteal any red or fallow deer, fed or kept fern 
in any places in any of the king's foreſts or chaſes, which are or pre 
ſhall be incloſed with pales, — 4 or other fences; or in any park, not 
paddock, or grounds incloſed, where deer have been or ſhall be bur 
uſually kept; or ſhall forcibly reſcue any perſon being lawfully in in: 
cuſtody of any officer or other perſon, for any the ſaid offences; chie 
or ſhall by gift or promiſe of money, or other reward, procure ſom 
any to join him or them in any ſuch unlawful act: every perſon ſo ther 
offending, being thereof lawfully convicted (in any county in Erg- vie, 
land) ſhall be guilty of felony without benefit of clergy ; but thar 
not to work corruption of blood, nor forfeiture of lands or fort 
goods. 3 | ſtrel 
Concerning the manner of bringing the offender to juſtice, and ga⁰ 
other particulars relating thereunto, it is proper to refer from mor 

hence to the title Black act; where theſe offences, together with | 

the other offences in the ſaid act, are treated of more at large. 

Tranſportation 13. It is to be obſerved, that this act of the 9 G. c. 22. ex- | 
for a ſecond of- tends only to killing and wounding deer in places inclaſed (except il 
8 the offender be withal armed and diſguiſed); and therefore the part 
1 ſaid offence in places uninclo/ed remains as it was before the making to t] 
the ſaid act: But by the ſtatute of 10 G. 2. c. 32. a ſecond of- by | 
fence againſt the former acts is made tranſportation : Which, after long 
having recited, that whereas the aboveſaid act of the ꝙ G. c. 22. conc 
extends not to hunting or taking deer in open foreſts or chaſes, I 
| but only in ſuch as are incloſed, and offences in unincloſed places tract 
are only puniſhable by the 3 V. c. 10. which inflicts only a pe- bow 
= cuniary puniſhment, which is not ſufficient to deter offenders, — and 
doth therefore enact, That if any perſon who ſhall be convicted upon 
of unlawfully courſing, hunting, taking in toils, killing, wound- ſeſſi 
ing, or taking any red or fallow deer, in any open or unincloſed . Ic 
foreſt or Chaſe, where deer are uſually kept, ſhall (during the con, ne 
tinuance of the ſaid act of g G.) be guilty of a ſecond offence of any 
ihe like nature, and ſhall be thereof lawfully convicted on indid. by c 
ment or information ; he ſhall be tranſported for ſeven years; and thre 
if he returns within the time, he ſhall be guilty of felony without of t 


benefit of clergy. And the clerk of the peace ſhall at the mere com 
0 


in toyls, kill, wound, or tade away any red or ſallow deer, and 


view of the juſtice, he ſhall forfeit not exceeding 5 J. nor leſs 


forthwith paid, to be levied by diſtreſs; and if no fofficient di- 
ſtreſs can be found, the juſtice ſhall commit him to the common 


of the proſecutor, or of any perſon on his majeſty's behalf, cer- | 

tify to the aſſizes a tranſcript under his hand and ſeal, briefly and 

in few words containing the effect and tenor of the firſt conviction 

(kept amongſt the records) ; which certificate ſhall be ſufficient 

proof of the firſt conviction. ' 10 G. 2. c. 32. / 7, 8. | 
14. Moreover, by the ſaid act of the 10 G. 2. c. 32. If any Beating the 

perſon armed ſhall (during the continuance of the ſaid act of 9 G.) keeper, tranſpor- 

come into any foreſt, chaſe, or park, wherein deer are afaally wy 

kept (whether cloſed or not) with an intent to courſe, hunt, take 


ſhall there unlawfully beat or wound any keeper or page of any 
ſuch foreſt, chaſe or park, their ſervants or aſſiſtants in the execu- 
tion of their office, and be thereof lawfully convicted; he ſhall * 
be tranſported for ſeven years. 10 G. 2. c. 32. /. 9, 

15. Whereas the burning and deſtroying of goſs, furze, and Deftroying covert 
fern in foreſts and chaſes, doth deſtroy the cover neceſſary for the for deer. 
preſervation of the deer and game there ; therefore if any perſon 
not having a right or legal licence to do the ſame, ſhall ſet fire to, 
burn, or deſtroy (or be aiding therein) any goſs, furze, or fern 
in any foreſt or chaſe, without conſent of the owner or perſon 
chiefly intruſted with the cuſtody of ſuch foreſt or chaſe, or of 
ſome part thereof, and being brought before a jaſtice ſhall be 
thereof convicted by confeſſtion, or oath of one witneſs, or on 


than 40s. half to the informer, aud half to the poor; if not 


gaol, for any time not exceeding three months, nor leſs than one 
month. 28'G. 2. c. 19. J 3. a 


II. Of bares. 


It is to be remembred, that J have already, under the third 
part of this title, treated of thoſe particulars, which are common 
to this with other ſpecies of the game, as to deſtroying the ſame 
by unqualified perſons ; I here take notice of fuch things as be- 
long to hares only, and which for the molt part ſeem generally to 
concern all perſons, whether qualified or not. : | 

1. No perſon of what eſtate, degree, or condition he be, ſhall Tracing in the 
trace, deſtroy, and kill any hare in the ſnow, with any dog, bitch, ſnow. - 
bow, nor otherwiſe. And the ſeſſions or leet may enquire hereof; 
and after inquiſition found, they ſhall for every hare ſo killed, ceſs 
upon every offender 65. 8 d. to be forfeited to the king, if in the 
ſeflions ; and to the lord of the leet, if in the leet. 14 & 15 H. 8, 
„ | Bo 
And by the 1 J. c. 27. Every perſon who ſhall trace or courſe 
any hares in the ſnow ; ſhall, on conviction before two juſtices, 
by confeſſion, or oath of two awitneſſes, be committed to gaol for 
three months, unleſs he pay to the churchwardens for the uſe 
of the poor, 205. for every hare; or after one month after his 
commitment become bound-by recognizance with two ſureties 8 
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| Snares and 


harepipes. 
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20 l. a piece, before two juſtices, not to offend again in like man- 


ner. /. 2. 
2. And by the ſaid laſt mentioned act, every perſon who ſhall 
at any time take or deſtroy any hares, with harepipes, cords, or 


any ſuch inſtruments or other engines; ſhall forfeit for every hare 


Killing hares in 
tne night. 


20-5. in like manner. 1 7. c. 27. / 2. 
And by the 22 & 23 C. 2. c. 25. / 6. If any perſon ſhall be 
found or apprehended ſetting or uſing any ſnares, harepipes, or 


other like engines, and ſhall be thereof convicted, by confeſſion, 


or oath of one witneſs, before one juſtice, in one month after the 


offence ; he ſhall give to the party injured ſuch damages, and in 


ſuch time, as the juſtice ſhall appoint, and ſhall pay down pre- 
ſently to the overſeers for the ule of the poor, ſuch ſum not ex- 
ceeding 105, as the juſtice ſhall appoint; which if he ſhall not 
da, the juſtice ſhall commit him to the houſe of correction not ex- 
ceeding one mont. : | 

3. If any perſon whatſoever ſhall take or kill any hare in the 
night time; he ſhall on conviction before one juſtice, on oath of 
one witneſs, forfeit 5 J. half to the informer, and half to the 


Poor, by diſtreſs ; for want of diſtreſs, to be ſent to the houſe of 


Shooting hares. 


Buying and ſel- 
ling hares. | 


Hunting in corn. 


Taking hares in 


Wartens. 


correction for three months ſor the firſt offence, and for every other 
offence four months. ꝙ An. c. 25. J. 3. 

4. Every perſon who ſhall ſhoot at, kill, or deſtroy any hare, 
with any gun or bow, ſhall, on conviction before two juſtices, by 
confeſſion, or oath of two witneſſes, be committed to gaol three 
months, unleſs he pay to the churchwardens for the ule of the 
Poor 205. for every hare; or after one month after his commit- 
ment become bound by recognizance with two ſureties before two 
Juſtices, in 20 J. a piece, not to offend again in like manner, 
The recognizance to be returned to the next ſeſſions. 1 F. c. 27. 


8 

5. Every perſon, who ſhall ſell, or buy to ſell again, any bare, 
ſhall, on conviction at the aſſizes or ſeſſions, or before two juſtices 
out of ſeſſions, forfeit for every hare 103. half to the poor, and 
half to him that will ſue. 1 F. c. 27. / 4. | 

6. If any manner of perſon ſhall hunt with ſpaniels in any 
ground where corn or other grain ſhall then grow (except in his 
own ground), at ſuch time as any eared corn or grain ſhall be 
growing thereon, and before it be ſhocked or cocked, and be 
thereof convicted at the aſſizes, ſeſſions, or leet ; he ſhall forfeit 
40s. to the owner of the corn; and if not paid in ten days, he 
ſhall be impriſoned for one month. And any juſtice may examine 
the offender, and bind him over to appear at the next ſeſſions, to 
anſwer the offence, and to pay the penalty, or receive the puniſh- 
m—_—_ nc.Dv/'.. | 

7. By the Black a& before mentioned, if any perſon, armed 


and diſguiſed, ſhall appear in any warren or place where hares are 


uſually kept; or if any perſon (whether armed and diſguiſed or 


not) ſhall rob any ſuch warren, or reſcue any perſon in cuſtody | 


for either of the ſaid offences, or procure any to join with him in 
any ſuch unlawful act; he hall be guilty of felony without be- 
nefit of clergy. 6 | | 
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b III. Of conies. 
in 1. If any warrener ſhall find any treſpaſſers wandring within Treſpaſſers in 
= his liberty, intending to do damage therein, and that will not apr may be 
yield themſelves after hue and cry made to ſtand unto the peace, © © 
7a but do flee, or defend themſelves; altho' the warrener, or his aſ- 
& ſiltant, do kill ſuch offenders, they ſhall not be troubled upon the 
* ſame. 21 Ed. 1. fl. 2. = 
5 2. When information ſhall be made of unlawful hunting in e ee e as 
in warren by night, or with painted faces, to any of the king's 22 >" Ws 
. counſel, or to a juſtice of the peace, of any perſon ſuſpected, he 
5 may make a warrant to bring ſuch perſon before himſelf or any 
1 other of the ſaid counſel or juſtices; and if ſuch perſon ſhall con- 
= ceal the ſaid hunting, or any of his accomplices, it ſhall be fe- 
lony ; but if he confeſſeth, it ſhall be but treſpaſs finable at the 
"8 ſeflions. 1 H. 7. c. 7. | 
af 3. If any perſon ſhall in the night time enter into any grounds Hunting in _ 
* incloſed, and uſed for keeping of conies, and hunt, drive out, Warren on Platts 
of take, or kill any conies ; he ſhall, on conviction at the ſuit of 
* king or of the party, at the aſſizes or ſeſſions, on indictment, bill, 
information, or otherwiſe, forfeit 10/. to the party grieved, or 
3 treble camages and coſts at the election of the party; and find 
by ſuretics for his good abearing for ſeven years, or continue in pri- 
1 ion till he does ,, | 
"of But this ſhall not extend to any grounds to be incloſed and uſed 
8 for — after the making of this act, without the king's li- 
cence. /. 7. Et "0 
=4 4. No perſon ſhall kill or take in the night any conies upon the Killing in the 
7. borders of warrens, or other grounds lawfully uſed for the breed- 3 aw” e 
ing or keeping of conies (except the owner or poſſeſſor of the n. 
e, ground, or perſons employed by them); on pain that the offender, 
0 on conviction in one month after the offence, before one juſtice, 
nd by confeſſion, or oath of one witneſs, ſhall give to the party in- 
jured ſuch damages and in ſach time. as ſhall be appointed by the 
ny Juſtice, and over and above pay down preſently to the overſeers 
46 for the uſe of the poor ſuch ſum not exceeding 19 5. as the juſtice 
de mall appoint; which if he ſhall not do, the juſtice ſhall. commit 
hs him to the houſe of correction for fuch time as he ſhall think fit, 
= not exceeding one month. 22& 23 C. 2. c. 25. / 5. = 
5 The ſtatute ſaith, 2p the borders of warrens ; but if they are 
56 out of the warren, no perſon hath any property in them, and a 
. man may juſtify killing them if they eat up his corn; but no 
h. xy lies againſt the owner of the warren. 5 OG. 104. Read. 
ame, 
ed So a perſon that hath right of common may kill them, when 
5 they are out of the warren and deſtroy the common; but he can- 
* not have an action on the caſe againſt the lord, for that would be 
dy to create a multiplicity of actions. Cro. El. 548, Co. Fa. 195. 
. Cro, Car. 388. ok | 
= 5. If any perſon ſhall at any time, enter wrongfully into any. Killing in places 
warren or ground lawfully uſed or kept for the breeding or keep- incloſed or unin- 
of 15 li 4 | ing cloſed, by night 


Or day. 


Setting ſnares. 


Keeping engines. 


Felony. 


What hawks 4 
man ſhall bear. 


* * 


Game. 
ing of conies, whether it be incloſed or not; and there ſhall 
Chaſe, take, or kill any conies; and ſhall be thereof convic;ed 


in one month after the offence, before one juſtice, by confeſſion, 
or oath of one witneſs; he ſhall yield to the party grieved tre- 


ble damages and coſts, and be impriſoned three months, and 


after till he find ſureties for his good abearing. 22 & 23C. 2. 
e A en. a | 
6. If any perſon ſhall be found or apprehended ſetting or uſing 
any ſnares or other like engines, and ſhall be thereof in like man- 
ner convicted, he ſhall give to the party grieved ſuch damayes, 
and in ſuch time as the juſtice ſhall appoint, and pay down pre- 
ſently to the overſeer for the uſe of the poor ſuch ſum not exceed. 
ing 10s. as the Juſtice ſhall appoint z which if he ſhall not do, 
the juſtice ſhall commit him to the houſe of correction not exceed- 
ing one month. 22& 23 C. 2. c. 25. . 6. . 
7. If any perſon not having lands or hereditaments of 40 J. 2 
year, or not worth in goods 200/. thall uſe any gun or bow to 
kill conies, or ſhall keep any ferrets or coney dogs (except he have 
rounds incloſed for keeping of conies, the increaſing of which 
mal amount to 40s. a year to be let, and except warreners in 
their warrens); in ſuch caſe, any perſon having 1007. a year may 
ſeize the ſame to his own uſe. 3 J. c. 13. 5. 
- 8. By the Black act before mentioned, if any perſon, being 
armed and diſguiſed, ſhall appear in any warren or place where 
conies are uſually kept; or (whether armed and diſguiſed or not) 
ſhall rob any ſuch warren, or reſcue any perſon in cuſtody for 


ſuch offence, or procure any perſon to join him therein; he ſhall 


be guilty of felony without benefit of clergy. 


V. Laws concerning the winged game in 
particular, | | 


JL Of bawks and hawking. 
I. Of fwans. 3 

II. Of partridges and pheaſants. 
V. Of pigeons. 


V. Of will ducks, wild geeſe, and other water fees! 


V Of grouſe or moor game. 
VII. Of herons. . 


VIII. Of other fowl. 
ei hawks and bein. 


2x; No man #hall bear any hawk of the breed of Eng land, 
called à nyeffe, goftawk, tafel, laner, laneret, or faulcon; on 


pain of forfeiting his hawk to the king. And if he bring any of 
them over fea, or out of Scetland, he ſhall bring a certificate 
_ Kiercof from! the officer of the port, or warden of the march? 


a 


3 . oo 


perſon that bringeth any ſuch hawk to the king, ſhall have a 


mages; and after the three months expired, ſhall find ſureties for 


| ſhall take or cauſe to be taken, on his own ground or any other 
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en the like pain of forfeiting the ſame to the king. And the 


reaſonable rew ard of the king, or elſe the hawk for his labour. 
F | 

2. Every perſon who findeth a . tercelet, laner, or la- Perſon finding a 
neret, or other hawk that is loſt, ſhall preſently bring the fame to hawk. 
the ſheriff; and the ſheriff ſhall make proclamation in all the 
good towns in the county, that he hath ſuch an hawk in his cu- 
ſtody ; and if he is challenged in four months, the owner ſhall 
have him again, paying the coſts: if he is not challenged in four 
months, the ſheriff thall have him, inaking gree to him that took 
him, if be be a ſimple man; but if he be a gentleman, and of 
eſtate to have the hawk, then the ſheriff ſhall redeliver to him the 
hawk. taking of him reaſonable coſts for the time that he had him 
in his cuſtody. 34 Ed. 3. c. 22. 

3. And if any man ſteal any hawk, and the ſame carry away, Stealing a hawk, 
not doing the ordinance aforeſaid; it ſhall be done of him as of - 
2 thief, that ſtealeth a horſe or other thing. 37 Ed. 3. c. 19. 
That is, he ſhall be guilty of felony, but ſhall have his clergy. 

Irſt. 98. | 
n 2 it any perſon ſhall take away any hawks or other eggs, by Taking hawks 
any means unlawfully, out of the woods or ground of any per- DE out ef 
ſon ; and be thereof convicted at the aſſizes or ſeſſions, on indict-— — 
ment, bill, or information, at the ſuit of the king or of the party; 
he ſhall be impriſoned three months, and ſhall pay treble da- 


his good abearing for ſeven years, or remain in priſon till he doth. 
FEEL. e. 2s Is 
5. But by a more ancient ſtatute, no man ſhall take any ayre, The ſame, 
faulcon, goſhawk, taſſel, laner, or laneret, in their warren, wood, 
or other place; nor purpoſely drive them out of their coverts ac- 
cuſtomed to breed in, to cauſe them to go to other coverts to 
breed ; nor ſlay them for any hurt done by them : on pain of 107. 
half to him that will ſue before the juſtices of the peace, and half 
to the king. C 
And no manner of perſon, of what condition or degree he be, 


man's, the eggs of any faulcon, goſhawk, or laner, out of the 
neſt; on pain (being convicted thereof before the juſtices of the 
peace) of impriſonment for a year and a day, and fine at the 
King's will; half to the king, and half to the owner of the * 
where the eggs were taken 7d. 

6. If any manner of perſon ſhall hawk in another man's corn Hawking ia 
after it is eared, and before it is ſhocked; and be convicted at the corn. 
aflizes, ſeſſions, or leet ; he ſhall forfeit 40 5. to the owner: And 
if not paid in ten Gays he ſhall be impriſoned for a month. 

2 ih . 7.10; 


Il Of 


Qualification to 
keep ſwans. 


Stealing fwans 


marked. 


Swans unmark- 
. 


Swans eggs. 


Taking them in 
another man's 


ground. 


49⁰ 


turned to the next ſeſſions. 


Game. 


I. Of ſwans. 


1. No perſon (other than the king's ſon) unleſs he have langs 
of freehold to the value of five marks a year, ſhall have any mark 
or game of ſwans; on pain of forfeiting the ſwans, half to the 
king, and half to any perſon (ſo qualified) who ſhall ſeize the 
lame. 223 56. 4..c 6. | 

2. It is felony to take any ſwans that be lawfully marked, tho 
they be at large. Dale. c. 156. | 

3. And as to ſwans unmarked ; if they be domeſtical or tame, 
that is, kept in a moat, or in a pond near to a dwelling houſe, to 
ſteal ſuch is alſo felony. Dale. c. 156. 

So it ſeemeth of ſwans unmarked, ſo long as they keep within 
a man's manor, Or within his private rivers; or if they happen to 
eſcape from thence, and be purſued and taken, and brought in 
again. id. - | ; 

But if ſwans that are unmarked ſhall be abroad, and ſhall attain 
to their natural liberty, then the property of chem is loſt; ano ſo 
long, felony cannot be committed by taking them. #4 

And yet ſuch unmarked and wild ſwans the king's officers may 
ſeize (being abroad) for the king's uſe, by his prerogative. Alfo, 
the king may grant them, and by conſequence another may pre- 
ſeribe to have them, within a certain precin& or place. id. 

4. Every perſon who ſhall take the eggs of any ſwans out of 
the neſt, or wilfully ſpoil them in the neſt; and ſhall be convicted 
thereof before two juſtices, by confeſſion, or oath of two witneſſes; 
ſhall be committed to gaol three months, unleſs he pay to the 
churchwardens for the uſe of the poor, 205. for every egg; or 
after one month of his commitment, become bound by recogni- 
zance with two ſureties in 20 l. a- piece, before two juſtices, never 
to offend again in like manner: which recognizance ſhall be re- 
„ 

But by a more antient ſtatute, no perion ſhall take or cauſe to 
be taken, on his own ground or any other man's, the eggs of 
any ſwan; on pain (on conviction before the juſtices of the peace) 
of impriſonment for a year and a day, and fine at the king's 


will, half to the king, and balf to the owner of the ſwans. 


LEE. i. 
II. Of partridges and pheaſants. 


Partridges and pheaſants are birds of warren, and the law ſeems 
peculiarly to protect them; as appears by what follows: 

1. By the 11 H. 7. c. 17. it is enacted, that no perſon, of 
what condition he be, ſhall take or cauſe to be taken, any phea- 
ſants or partridges by nets, ſuares, or other engines, out of his 
own warren, upon the freehold of any other perſon, without the 
ſpecial licence of the owner or poſſeſſioner of the ſame ; on pain 


of 107. half to him that ſhall ſue, and half to the owner or pol- 
ſeſſioner of the ground where they ſhall be taken. 
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2. Every perſon who ſhall ſhoot at, kill, or deſtroy, any phea- Taking them 
fant or partridge, with any gun or bow; or ſhall take, kill, or with dogs, nets, 

deftroy them with ſetting dogs and nets, or with any, manner of *' NES or 


nds nets, ſnares, engines, or initruments whatſoever; or ſhall take EW 4110 
ark their eggs out of the neſt, or ſpoil them in the neſt; ſhall, on Wt 
the conviction before two juſtices, by confeſſion, or oath of two wit- Wit 
the neſſes, be committed to gaol three months, unleſs he pay upon tt 
conviction to the churchwarders for the uſe of the poor, 203. for 1 
fy every pheaſant, partridge, or egg; or af.er one month after his WAR 
commitment, become bound by recognizance with two ſureties, 1 
ne, before two juſtices, in 204. each, not to offend again in like man- 1 
to ner. The recognizance to be returned to the next ſeſſions. 1 
1 J c. 27. £ + | EN | YI 
in And by the 7 F. c. 11. Every perſon, who ſhall take, kill, or 1 
0 deſtroy, any pheaſant or partridge, with ſetting dogs and nets, or 1.0008 
in otherwiſe with any manner of nets, ſnares, or engines; ſhall, on 10 
conviction before two juſtices, by confaſſion or oath of one wit- 110 
lin neſs, be committed to gaol for three months, unleſs he forthwith 118 
ſo pay to the churchwardens or overſeers 205. for every pheaſant or With 
partridge; and further to become bound by recognizance of 20/7. 01909 
ay before one juſtice, that he ſhall 'not thereafter kill or deſtroy any "wh 
o, pheaſant or partridge. The recognizance to be filed at the next 14408 
e- ſeſſions. N | CRY 
3. Every perſon who ſhall ſell, or buy to ſell again, any par selling or buy- wa 
of tridge or pheaſant (except they be reared and brought up in houſes, ing. I 
ed or brought from beyond ſea); ſhall, on conviction at the aſſizes or 
$3 ſeſſions, or before two juſtices out of ſeſſions, forfeit for every 
de partridge 10 5. and for every pheaſant 20 5. half to him that will 
or ſue, and half to the poor. 1 J. c. 27. / 4. | 
1- 4. If any perſon, of what eſtate, degree, or condition ſoever, Taking in the 
er ſhall take, kill, or deſtroy any pheaſants or partridges in the night nicht. 
e- ume; and be thereof convicted at the aſſizes, ſeſſious, or leet; he 
mall forfeit for every pheaſant 20 5. and for every partridge 10 s. 
to half to him that ſhall ſue, and half to the lord of the manor, un- 
of leſs ſuch lord ſhall licence or procure the ſaid taking or killing, 
e) in which caſe the ſaid half ſhall go to the poor, to be recovered 
5 by any one of the churchwardens; and if not paid in 10 days 
. after conviction, he ſhall be impriſoned for one month: And 
| moreover, beſides ſuch forfeiture and impriſonment, he ſhall give 
bond to ſome juſtice of the peace, with good ſureties, not to of- 
fend again in like manner for the ſpace of two years, 23 El. 
c. 10. | | 
13 And by the 9 Anu. c. 25. If any perſon whatſoever ſhall take þ 
or kill any pheaſant or partridge in the night time; he ſhall, on | 
f conviction. before one juſtice, on oath of one witneſs, forfeit 5 J. k 
I- half to the informer, and half to the poor, by diſtreſs ; for want | 
is of diſtreſs, to be ſent to the houſe of correction for three months 1 
e for the firſt offence, and for every other offence four months. 1 
n 5. Every free warrener, lord of a manor, or freeholder ſeiſed who may take 
— in his own, or his wife's right, of 40 J. a year eſtate of inheri- in the day tin e. 1 
tance, or lives eſtate of 80. or worth in goods 400 J. may take | 
Pheaſants and partridges (in the day time only) in his own free || 
Y | be 


warren, 


— — — 


49: 


At what time 
hawking at 
them ſhall be 


Who may erect 
a dove coat. 


Dore coat not a 
nuſance. 


Killing with 
dogs, nets, or 
angines. 


Pigeons treſ- 


Palling. 


Pizeons to 80 to 


the heir, 


Game. 
warren, manor, or freehold, betwixt Michae/mas and Ch; 
yearly. 7 F. c.11. / 7. 

6. Every perſon whatſoever, who ſhall hawk at, deſtroy, 6; 
kill, any pheaſant or partridge, with any kind of hawk, or dog 
by colour of hawking, between the firſt of Fu/y, and the laſt 0 
Auguſt ; ſhall, on conviction before two juſtices, by confeſſion, gr 
_ cath of two witneſſes, in fix months after the offence, be commit. 
ted to gaol for one month, unleſs he pay upon conviction to the 
churchwardens or overſeers for the uſe of the poor, 40 ;. for 
every ſuch hawking at any pheaſant or partridge, and 20 J. for 
every ſuch pheaſant or partridge which he, his hawk, or dop, 
Take or Kill. 7 J. . 11. 2. | | 


Mas 


It is here obſervable upon the whole, that the killing of pr. 
tridges and pheaſants is prohibited in almoſt all manner of ways, 
except hawking only; and that hawking at them is only proj. 
bited in two ſummer months, when the corn is growing, and the 
brood is very young: from whence it may be conjectured, that 
the extraordinary reſtrictions under this ſection have been intended 
in favour of the diverſion of hawking, and to preſerve theſe two 
ſpecies of game for that purpoſe. Which obſervation (if jul} 
will help to explain ſame other reſtrictive clauſes, in this part of 
the title, concerning the winged game. | 


IV. Of pigeons. 


1. A lord of a manor may build a dove-coat upon his own 
land, parcel of the manor ; but a tenant of a manor cannot do it 
without the lord's licence. 3 Sat. 248. But any freeholder may 
build a dove-coat on his own ground. Cro. EL. 548. Cre. Ja. 
382. £ 

2. And it hath been adjudged, that erecting of a dove houſe is 
not a common nuſance, nor preſentable in the leet. Cre. Ja. 

9. | | 
_ Every«perſon who ſhall ſhoot at, kill, or deſtroy any houſe- 
dove or pigeon with any gun or bow ; or ſhall take, Kill, or de- 
ſtroy the ſame with ſetting dogs and nets, or with any manner of 
nets, ſnares, engines, or inſtruments whatſoever ; ſhall, on con- 
viction before two juſtices, by confeſſion, or oath of two witneſſes, 
be committed to gol three months, unleſs he pay to the church- 
wardens for the of: of the poor, 20. or after one month after 
his commitment, become bound by recognizance with two ſure- 
ties, before two Juſtices, in 20 J. apiece, not to offend again in 
like manner. The recognizance to be returned to the next ſeſ- 
ons. 3 35 cc27.K 2, | 

4. But if the pigeons come upon my land, and I kill them; 
the owner hath no remedy againit me; tho' I may be liable to 
the ſtatutes which make it penal to deftroy them. Cro. Ja. 402. 

5. Doves in a dove-houſe, young and old, ſhall go to the her, 
and not to the executor, 1 4.8. : 3 


4 
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V. Of wild ducks, wild geeſe, and other water fal 


1. Every perſon who ſhall ſhoot at, kill, or deſtroy with any gun Shooting water 
or bow, any mallard, duck, teal, or widgeon ; and the ſame be fowl. 


:oved by confeſſion or oath of two witneſſes, before two Juſtices ; 
—ſhatl be committed to gaol for three months, unleſs he pay to 
the churchwardens for the uſe of the poor, 20 5. or after one 
mouth after commitment become bound by recognizance with two 


ſureties, before two juſtices, in 20 J. each, not to offend again in 


like manner : Which recognizance ſhall be returned to the next 
ſeſons. 1 J. c. 27. f. 2. x 


2. No perſon, between the laſt day of May, and the laſt day Not to be taken 
of Auguſt yearly, ſhall take, or cauſe to be taken, any wild ducks, _ 


mallards, widgeons, teals, or wild geeſe, with nets or other en- 
gines ; on Pain of a year's impriſonment, and to forfeit for every 
fowl ſo taken 44. half to the king, and half to him that will ſue 
by action of debt: Alſo the juſtices of the peace may inquire of, 
hear and determine the ſame, as in caſes of treſpaſs. 25 H. 8. 
"7 

Nevertheleſs, any gentleman, or any other that may diſpend 
405. a year of freehold, may hunt and take ſuch wild fowl with 
their ſpaniels only, without uſing a net or other engine except the 
long bow. id. | | 


3. But by a ſubſequent ſtatute, if any perſon whatſoever (be- The ſame» 


tween June I. and OS. I. yearly, 10 C. 2. c. 32.) ſhall by hayes, 
tunnels, or other nets, drive and take any wild duck, teal, wid- 
geon, or any other water fowl, in any place of reſort for wild 
fowl in the moulting ſeaſon ; and ſhall be convicted thereof be- 
fore one juſtice by the oath. of one witneſs ; he ſhall for every 
ſuch fowl forfeit 5 5. half to the informer, and half to the poor, 
by diſtreſs ; rendring the overplus above the penalty and charges 


of diſtreſs ; for want of diſtreſs, to be committed to the houſe of 


correction, not exceeding one month, nor leſs than 14 days, to be 
whipt and kept to hard labour. And the nets to be ſeized and 
deſtroyed in the preſence of the juſtice. ꝙ An. c. 25. . 4. 


4. No perſon from March 31. to June 30. yearly, ſhall take or Deſtroying cheig 
deſtroy the eggs of any mallard, teal, or other water fowl ; on eggs, 
pain of a year's impriſonmeat, and of forfeiting for every egg 
one peny, half to the king, and half to him that will ſue by ac- 
tion of debt; or, the juſtices of the peace may determine the 


lame as in caſes of treſpaſs. 25 H. 8. c. 11. 


VI. Of grouſe or moor game. 


1. If any perſon whatſoever ſhall take or kill any moor, heath- Killing grouſe 
game, or grouſe, in the night time; he ſhall, on conviction be- ia the night. 
fore one juſtice, on oath of one witneſs, forfeit 5 J. half to the in- 
former, and half to the poor, by diſtreſs ; for want of diſtreſs, to 
be ſent to the houſe of correction three months for the firſt offence, 

end for every other offence four months. 9 An. c. 25. % 3. 


2. Every 
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Shooting grouſe. 2. Every perſon who ſhall ſhoot at, kill, or deſtroy, with ary 
gan or bow, any grouſe, heath cock, or moor game; ſhall, on 
. . conviction before two juſtices, by confeſſion, or oath of two wit. 
neſſes, be committed to gaol for three months, unleſs upon con- 
viction he pay to the churchwardens for the Uſe of the poor, 20; 
or, after one month after his commitment, become bound by re- 
cognizance with two ſureties in 20 J. each, before two juſtices, 
not to offend again in like manner: the recognizance to be re. 
turned to the next ſeſſions. 1 J. c. 27. / 2. 

Burning ling. 3. For the better preſerving the red and black game of grouſe 
commonly called heath - cocks, or heath - polts, no perſon whatſo. 
ever on any mountains, hills, heaths, moors, foreſts, chaſes, or 
other waſtes, ſhall preſume to burn between Feb. 2. and Jure 24. 
any grig, ling, heath, furz, goſs, or fern; on pain of being com. 
mitted to the houſe of correction, for any time not exceeding one 
month, nor leſs than ten days, there to be whipt and kept to hard 
— FF. 2 Axe... 

As here is no method of conviction directed for this offence, 
the juſtices of the peace ſeem to have no cognizance thereof; but 
the trial and conviction muſt be at the aſſizes, or in the courts at 

Weſtminſter. 

In the 5 An. c. 14. there are particular directions concerring 
the burning of ling, heath, or brakes in Sherwood foreſt, and 
other places in Nottinghamſhire, which not being of general con- 
cern are here omitted, ö 8 


VII. Of berons. 


Shooting herons. 1. Every perſon who ſhall ſhoot at, kill, or deſtroy, any hearn, 
with gun or bow, ſhall, on conviction before two juſtices, by 
confeſſion, or oath of two witneſſes, be committed to gaol for 
three months, unleſs on conviction he pay to the churchwardens 
for the uſe of the poor, 205. or, after one month from his com- 
mitment, become bound by recognizance with two ſureties in 200. 
each, before two juſtices, not to offend again in like manner: The 
recognizance to be returned to the next ſeſſions. 1 J. c. 27. / 2. 

None ſhall take 2. No perſon, without his own ground, ſhall flea, take, or 

but by hawking. cauſe to be taken, by mean of craft or engine, any herons, 
unleſs it be with hawking ; on pain of 65s. 8 d. to him who ſhall 
ſue by action of debt; or the ſeſſions may call before them per- 
ſons ſuſpected, and examine them; and if found in default, may 
commit them till they have found ſurety for payment of the for- 


feiture to the king; and the juſtices ſhall have the tenth part of 


the forfeiture for their labour. 19 H. 7. c. : 

Young herons 3. And no perſon, without his own ground, ſhall take any 
young herons out of the neſt ; on pain of 105. in like manner for 
every young heron. 19 H. 7. c. 11. He 

Egzs. 4. And if any perſon from March 31 to June 30 ſhall take 
or deſtroy the eggs of any heron; he ſhall be impriſoned for a 
year, and forfeit for every egg, 8 d. half to the king, and half 
to him that will ſue by action of debt, or before the juſtices of 
the peace. 25 H. 8. c. 11. 35 | 
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Game. 
VIII. Of other fowl. 


In general; No manner of perſon, from the laſt day of Marc 
to the laſt day of June yearly, ſhall by day or night, take, or de- 
firoy any eggs of any kind of wild fowl, from or in any neſt or 
place, where they ſhall chance to be laid by any kind of the ſame 
wild fowl; on pain of impriſonment for a year, and to forfeit 
for every egg of a buſtard 20 d. of a bittour or ſhovelard 8 d. and 
of other wild fowl (except crows, ravens, boſcards, and other 
fowl not uſed to be eaten) 1 4. half to the king, and half to him 
that will ſue by action of debt: Alſo the juſtices of the peace may 
determine the ſame, as in caſes of treſpaſs. 25 H. 8. c. 11. 


VI. Laws for preſerving the game of fiſh in 
particular. 1 


There are ſome acts relating to this ſubject, of which, being 
of leſs general concern, it is thought ſufficient to inſert only the 
titles; vix. g 

(1) An act for the preſervation of fiſhing in the river of Severn. 
30 C. 2. c. 9. 5 | 

(2) An act for the increaſe and better preſervation of ſalmon 
and other fiſh, in the rivers within the counties of Southampton 
and Wilts. 4 An. c. 21. In which ſome alterations are made by 
the 16. th | | 
(z] An act for the better preſervation and improvement of the 
fiſhery within the river of Thames, and for regulating and govern- 
ing the company of fiſhermen of the ſaid river. 9g Az. c. 26. 


What follows, ſeems beſt reducible under theſe heads: 
I. The penalty of fiſhing in ponds and other private 
/bertes. 7 | 
* about the ſize, and preſerving the breed of 
LI. Rules concerning fiſhing in or near the ſea. 
IL. Importing fiſh. | ; 


I. The Penalty of fiſbing in ponds and other privat 


hiſberies. - | 


1. Any man may erect a fiſh pond without licence; becauſe it Who my exc 
15 a matter of profit, and for the increaſe of victuals. 2 -f. a fiſh pond. 


199. | 

2. If any treſpaſſers in ponds be thereof attainted at the ſuit of 
the party, great and large amends ſhall be awarded according to 
the treſpaſs ; and they ſhall have three years impriſonment, and 
after ſhall make fine at the king's pleaſure (if they have whereof ) 


and then ſhall find good ſurety, that after they ſhall not commit 
the like treſpaſs; And if they have not whereof to make fine, 
| | | after 


Three years im · 
priſonment an! 
fine. 
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Game. 
after three years impriſonment, they ſhall find like ſurety ; and ir 
they cannot find like ſurety, they ſhall abjure the realm. And if 
none ſue within the year and day, the king ſhall have the ſuit, 
3 Ed. 1. c. 20. = 


Note ; Thoſe are treſpaſſers in ponds, who endeavour to take 
fiſh therein. 2 If. 200. | e Tab 

3. If any perſon ſhall unlawfully break, cut, or deſtroy any head 
or dam of a fiſh poad, or ſhall wrongfully fiſh therein, with in- 
tent to take or kill fiſh ; he ſhall on conviction at the ſuit of the 
king, or of the party, at the aſſizes or ſeſſions, be impriſoned three 
months, and pay treble damages; and after the three months ex- 


pired ſhall find ſureties for his good abearing for ſeven years, or 


remain in priſon till he doth, 5 EI. c. 21. /.2, 6, | 
4. If any perſon ſhall uſe any net, angle, hair, nooſe, troll, 


gines; or ſhall take any fiſh by any means or device whatſoever, 
or be aiding thereunto, in an river, ſtew, pond, mote, or other 
water, without the conſent, of the lord or owner of the water; 
and be thereof convicted by confeſſion, or oath of one witneſs, 
before one juſtice, in one month after the offence ; every ſuch of- 
fender in taking or killing fiſh, ſhall pay any ſum. not exceeding 
treble damages, and 10s. to the overſeers for the uſe of the poor, 
by diſtreſs ; for want of diſtreſs, to be committed to the houſe of 
correction not exceeding one month, unleſs he enter into bond 


with one ſurety to the party irjured, not exceeding 101. never to 


offend in like manner. 22& 23C. 2. c. 2 


— 


. 25. 7. 1 
And the juſtice may take, cut, and deſtroy all ſuch angles, 


fpears, hairs, nooſes, trolls, wears, pots, fiſh hooks, nets or other 
engines, wherewith ſuch offender ſhall be apprehended. / 8. 

Perſons aggrieved may appeal to the next ſeſſions, whoſe deter- 
mination ſhall be final, if no ticle to any land, royalty, or fiſhery 
be therein concerned. haps 5 YT” 

5. Whereas divers idle, diſorderly, and mean perſons, have 
and keep nets, angles, leaps, piches and other engines for the 
taking and killing of fiſh out of the ponds, waters, rivers, and 
other fiſheries, to the damage of the owners thereof, therefore no 
perſon hereafter ſhall have or keep any net, angle, leap, piche, 
or other engine for the taking of fiſh; other than the makers and 
ſellers thereof, and other than the owner and occupier of a river 
or fiſhery ; and except fiſhermen and their apprentices lawfully 


authorized in navigable rivers. And the owner or occupier of 


the river or fiſhery, and every other perſon by him appointed, 


may ſeize, detain, and keep to his own uſe, every net, angle, 


leap, piche, and other engine, which he ſhall find uſed or laid, 
or in the poſſeſſion of any perſon fiſhing in any river or fiſhery, 
without the conſent of the owner or occupier thereof. And alio 
any perſon, authorized by a juſtice's warrant, may in the day time 
ſearch the houſes, outhouſes, and other places of any perſon hereby 
prohibited to have or keep the fame, who ſhall be ſuſpected to 
have or keep in his cuſtody or poſſeſſion any net, angle, leap, 
piche, or other engine aforeſaid, and ſeize and keep the ſame to 
his own uſe, or cut or deſtroy the ſame, as things by this NA Fee 
| ; ; Hidite 


hibited 


FL, 


the co! 
unlawf 
or (wh 
liciouſl 
the fill 
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if Nibited to be kept by perſons of their degree. 4& 5 V. c. 23. 


t, | / 5. By the Black act before mentioned, if any perſon (during Felony, 


the continuance of the ſaid act) being armed and diſgniſed, ſha)! 


6 unlawfully ſteal or take away any fiſh out of eny river or pond; 

or (whether armed and diſguiſed or not) ſhall unlawiaily and ma- 
a liciouſly break down the head or mound of any fiſh pond, whereby 
a the fiſh ſhall be loſt or deſtroyed, or thall reſcue any perſon in 


cuſtody for ſuch offence, or procure ay other to join with him 
therein; he ſhall be guilty of felony without benefit of clergy | 


I. Rules concerning the ſize, and preſerving the breed 


j of fiſh. 


2 t. If any perſon ſhall lay or draw any net, engine, or other Salmon. 
' device, or cauſe any thing to be done in the Severr, Dor, N he, 
af Teame, Were, ee, Rioble;, Merſey, Dur, Air, Ouge, Swale, 


2 Calder, Ii har, Eure, Darwent, or rent, whertby the ſpawn 
or fry of ſalmon, or any kepper or ſh-dicr ſalmon, or any ſal- 


: mon not 18 inches from the eye to the extent of the middle of 
5 the tail, ſha]! be taken and killed: or ſha'l ſet any bank, dam, 
, hedge, ſtank, or net croſs the ſame, whereby the ſalmon may be 
4 taken, or hindred from paſſing up to ipawn ; or thail between 
| July z i. and Nov. 12. (except in the R., where they may be 
8 taken between Jan. 1. and Set. 15) take any ſalmon & any kind 
in any of the ſaid rivers; or ſtall, after N.. 12. yearly, ni 
? there for ſalmon with any net leſs than 2 inches in the meſh; he 
* ſhall, on conviction, in one month, before one juſtice, on view, 
. confeſſion, or oath of one witneſs, forfeit 5 /. and the 1th, nets, 
2 and engines; half the ſaid ſum to the informer, and helf to the 
/ poor, by diſtreſs; for want of diſtreſs, to be committed to the 
1 houſe of correction or gaol, no: more than three monins, nor leſs 
5 than one, to be kept to hard labour, and ſuffer ſuch other con po- 
F ral puniſhment as the juſtice can think fit: The nets and ergines 
. to be cut or deſtroyed, in preſence of the juſtice: The banks, 
i dams, hedges, and ſtanks, to be demoliſhed at tie g of the f 
f offender, to be levied in like manner. 1 C. f. 2. c. 18 / 14. 
3 Note; It is not ſaid, who ſhall have the fiſh ; {o that it ieometh 


that they are forfeited to the king. 
. | And no ſalmon out of the ſaid rivers ſhall be ſent to London, 
under fix pounds weight; on pain that the ſender, buyer, or ſeller, 


8 on the like conviction, ſhall forfeit 5 J. and the ſiſh, half to the 
7 informer, and half to the poor, by diftreis ; for want of ſufticient 
, diſtreſs, to be committed to the houſe of correction or gaol, to be 
1 kept to hard labour for three months, if not paid in the mean 
5 ume. 2d. / 15. | * 
= And perſons aggrieved may appeal to the next ſeſſions. id. 
1997” | 
0 


2. No ſalmon ſhall be taken in the Humber, Ouze, Trent, Done, $ Imon ſpawn, 
Ds Arre, Derwent, il here, Nid, Yore, Swale, Teſe, Tine, Eden, or and lmclts, 
otder water wherein ſalmon are taken, between Sep. 8. and 

4 iv. 11, Nor ſhall any young ſalmon be taken at Mz/pcols (nor in 
: Voc. I. KS: other 
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other places, 13 R. 2. ff. 1. c. 19.) from Midapril to Midſummer; 
on pain of having the nets and engines burnt for the firſt offence; 
for the ſecond, impriſonment for a quarter of a year; for the 
third, a whole year; and as the treſpaſs increaſeth, ſo ſhall the 
puniſhment. And overſeers ſhall be aſſigned to inquire hereof, 
13 Ed. 1. fl. 2. c. 47. That is, under the great ſeal, and by au- 
thority of parliament. 2 rf. 477. | | 

And no perſon ſhall put in the waters of Thamiſe, Hunber, 
Ouxe, Trent, nor any other waters, in any time of the year, any 
nets called ſtalkers, nor other nets or engines whatſoever, by 
which the fry or breed of ſalmons, lampreys, or any other {6 
may in any wiſe be taken or deſtroyed ; on the like pain. 13 K. 2. 
|. 1. e. 19. | 

And the waters of Lon, Wyre, Merſee, Rybbyl, and all other 
waters in Lancaſbire, ſhall be put in defence as to taking of al. 
mons, from Michaelma/s to Candlemaſs, and in no other time of 
the year. And conſervators ſhall be appointed in like manner, 
. 1. . 19. 

And the juſtices of the peace (and the mayor of London on the 
Thames and Medway) ſhall ſurvey the offences in both the ad, 
abovementioned ; and ſhall ſurvey and ſearch all the wears in ſuch 
rivers, that they ſhall not be very ſtrait for the deſtruction of ſuch 
fry and broad, but of reaſonable wideneſs after the old aſſize uſed 
or accuſtomed ; and they ſhall appoint under-coniervators, who 
ſhall be ſworn to make like ſurvey, ſearch and puniſhment. And 


they ſhall inquire in ſeſſions, as well by their office, as at the in- 


formation of the under-conſervators, of all defaults aforeſaid, and 
ſhall cauſe them which ſhall be thereof indicted, to come before 
them; and if they be thereof convict, they ſhall have impriſon- 
ment, and make fine at the diſcretion of the juſtices: and if the 
ſame be at the information of an under-conſervator, he ſhall have 
half the fine. 17 R. 2. c. 9. 5 . 

3. No perſon, of what eſtate, degree, and condition ſoever he 
be, ſhall take and kill any young brood, ſpawn, or fry of fiſh; 
nor ſhall take and kill any ſalmon or trouts, not being in ſeaſon, 
being kepper or ſhedder ; nor any pike or pikerel not being in 
length 10 inches fiſh or more; nor any ſalmon not being in length 
16 inches fiſh; nor any trout not being in length eight inches 
| fiſh; nor any barbel not being in length 12 inches: and no perſon 
ſhall fiſh or take fiſh by any device, but only with net or tame 
whereof the meſh ſhall be two inches and an half broad (angling 
excepted, and except ſmelts, loches, minnies, bulheads, gudgions, 

and eels) : on pain of forfeiting 20 J. for every offence, 
the fiſh, nets, and engines. 1 EI. c. 17. 

And the conſervators of rivers may inquire hereof by a ju!) 
and in ſuch caſe they ſhall have the fines. id. 

The leet alſo may inquire hereof ; and then the forfeiture ſhall 
go to the lord of the leet. And if the ſteward do not charge be 
jury therewith, he ſhall forfeit 40 5. half to the king, and 

to him that ſhall ſue. And if the jury conceal the offence, de 
may impanel another jury to inquire of ſuch concealment ; and 


it is found, the former jury ſhall forfeit every one 20 f. to the * 


of the leet id. 


inches 


ap Game. 499 
_ And if the offence is not preſented in the leet, within a year, 

©; then it may be heard and determined at the ſeſſions or aſſizes. 

the (Saving the right of the conſervators.) id. . | 

the 4. No perſon ſhall faſten any nets over rivers, to ſtand conti- Nets landing 
e0l. nually day and night; on pain of an hundred ſhillings to the king. day and night, 
au - 2 H. 6. c. 15. 4 — e . 8 


ber, III. Rules concerning Hſbing in or near the ſea. 
b WM No perſon ſhall take, kill, or deſtroy any lobſters on the 


fil coat of Scotland, from June 1. to Sept. 1. on pain of 57. to be _—_— 
N. 2. recovered by any perſon who ſhall inform and ſue for the ſame, 

on a ſummary complaint before two juſtices of the ſhire on the 
ther coaſt where the offence ſhall de committed. 9 G. 2. c. 33. / 4. : 
al- 2. Every perſon who ſhall ſet up any new wear along the ſea EreQting a new 
e of hore, or in any haven, harbour, or creek, or within ve miles of wear. | 
ner, the mouth of any haven or creek, ſhall, on conviction before one 


juſtice, or mayor, forfeit for every offence 10 J. half to the king, 
| the and half to him that ſhall ſue; to be levied by the conſtables or 
ads churchwardens, by diſtreſs. 3 J. c. 12. 2 
ſuch 3. Every perſon who ſhall willingly take, deſtroy, or ſpoil any Spawn of ſea 
ſuch ſpawn, fry, or brood of any ſea fiſh, in any wear or other engine fiſh, 
or device whatſoever ; ſhall forfeit for every offence 104. in like 
mer. 3 J. e. 12. J. . | | 

4. And every perſon: who ſhall fiſh in any haven, harbour, or Size of nets at 
creek, or within five miles of the mouth of any haven, harbour, ſea. 
or creek of the ſea, with any draw-net, or drag-net under three 
inches meſh, wiz. 1 4 inch from knot to knot (except for the taking 
of ſmoulds in Norfolk only), or with any net with canvas, or other 
engine or device, whereby the ſpawn, fry, or brood of ſea fiſh 
may be deſtroyed; ſhall in like manner forfeit ſuch net, and alſo 
10s. for every offence, half to the poor, and half to him that 
ſhall ſue. 3 F. c. 12. J. 2. | | 

But this act ſhall not extend to any net of leſſer meaſh, only 
for taking of herrings, pilchards, ſprats, or lavidnian id. /. z. 

And by a ſubſequent ſtatute, if any perſon ſhall uſe at fea, on 
the Engliſb coaſt, any traul-net, drag-net, or ſet net, for catchin 
of any fiſh (except herrings, pilchards, ſprats or lavidnian) which 
bath the meſh leſs than 3 1 inches from knot to knot ; or which 
hath a falſe or double bottom ; or ſhall put one net behind an- 
other; he ſhall, on conviction (after ſummons) before one juſtice 
where the offender reſides or ſhall be found, on oath of two wit- 
neſſes, in one month after the offence, forfeit the ſame, and alſo 
20 J. half to the informer, and half to the poor, by diſtreſs; for 
want of ſufficient diſtreſs, to be committed to gaol for 12 months; 
and the nets to be burnt. 1 G. ff. 2. c. 18, Perſons aggrieved 
may appeal to the next ſeſſions. id. 

5. By the ſame act of 1 G. ft. 2. if any perſon ſhall bring t5 $,, of ſea fcb. 
ſhore, or expoſe to ſale any fiſh leſs than the following ſizes from 
the eyes to the extent of the tail, viz. bret or turbet 16 inches, 
| bril or pearl 14, codlin 12, whiting 6, baſs and mullet 12, ſole 8, 

Place or dab 8, flounder 7 (except only ſuch as ſhall be taken with 
K k 2 | 5 
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May be ſeized. 


Penalty, 100 l. 
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a2 hook, 22 G. 2. c. 49. J 22.) ; he ſhall forfeit the fiſh to the 


poor; and alſo 20s. half to the informer, and half to the poor; 
to be levied in like manner: for default of payment, or of ſuff. 
cient diſtreſs, to be ſent to the next houſe of correction, or other 
common gaol of the county, : be ſeverely whipt, and kept t 
hard labour fix days, and not longer than 14. Perſons aggrieved 
may appeal to the next ſeſſions. 


I. Inperting fiſh. 


1. If any ling, herring, cod, or pilchard, ſalmon, eels, or con. 
gers, taken by foreigners, ſhall be imported or expoſed to ſale, 
any perſon may ſeize the ſame, half for himſelf, and half for the 

. 

2. And by the 1G. f. 2. c. 18. and 9 G. 2. c. 33. no fi 
taken by, or received of any foreigner, except proteſtants inha- 
biting in England, ſhall be imported (except eels, ſtock fiſh, an- 
chovies, ſturgeon, botarge, or cavear, lobſter, and tuzbets) ; on 
pain of 100 /. and the maſter of the veſſel 50 J. half to the pour, 
and half to the informer who ſhall ſue in 12 months in any of the 
courts at V minſter. 8 


For fiſhing, ſo far as the ſalt duties are concerned therein, may 


be conſulted that part of the title Exciſe, which treateth of the 


duties upon falt. 


A. Appointment of a gamekeeper ; on the 22 & 
223C.2. c. 25. 2. C. 14. 4 ud 
3G. c. 11. J 1. 17 N 


A. L. eſquire, lord of the manor of — do hereby noni 

nate, authorize, and appoint A. G. of P. in the county of 
yeoman, to be my gamekeeper of and within my ſaid manir 
in the county aforeſaid, with full power, licence, ani 
authority to kill any hare, pheaſant, partridge, or any other game 
whatſoever, in and upon my ſaid manor o for my ſole uft, 
and immediate benefit ; and alſo to take and ſeixe all ſuch guns, bows, 
greyhounds, ſetting dogs, lurchers, or other dogs to kill hares or co- 
nies, ferrets, tramels, lowbells, hays or other nets, harepipes, ſnarti 
or other engines for the taking end killing of conies, hares, phea- 
ants, partridges, or other game, as within the preciucts of my ſaid 


manor of ſhall be uſed by any perſon or perſons who by lav 
are prohibited to keep or uſe the ſame. Given under my hand ani 
ſeal, this day 0 in the year, Kc. 


B. Warrant 


B. \ 


arrant 


nmanor © 


Game. 
B. Warrant to ſearch for dogs and engines; on the 
22 G23 C. 2. c. 25. J. 2. 


Weſtmorland. , To 


HERE As complaint hath been made unto me J. P. efquire, 

one of his majeſty's juſtices of the peace in and for the ſaid 
county, upon the oath of A, I. of in the ſaid county, yeo- 
man, that he the ſaid A. I. hath good ground to ſuſpett and doth 
ſuſpe# that A. O. of aforeſaid, in the county aforeſaid, 
yroman, being a perſon. in no reſpect qualified by the Iaws of this 
realm ſo to do, hath and keepeth in his cuſiody a greyhound ¶ gun, 
net, &c.)] to kill and defiroy the game: Theſe are therefore to com- 
mand you in his majeſly's name to enter into, and ſearch in the day 
time, the houſes, outhouſes, and other places of him the ſaid A. O. 
at aforeſaid, and if you there find any greyhound, 8c. that 
you ſeize and hee the ſame for the uſe of A. L. eſquire, lord of the 
in which manor the ſaid houſes, outhouſes, and 
other places, are ſituate and do lie, or otherwiſe that you cut in pieces 
or deflray the ſame. Giwven under my hand and ſeal the ——— day 
in the year, &C. 


C. Warrant againſt a perſon for keeping dogs and 
engines; on the 5 An. c. 14. fo te 


Weſtmorland. J To 


HERE As complaint hath this day been mad: before me 

J. P. e/quire, one of his majeſty's juſtices of the peace in 
and for the county of aforeſaid, upon the oath of A. I. of 
m—— n the ſaid county, yeoman, that A. O. of the pariſh of 
— in the ſaid county, ſboemaker, doth keep [or uſe] a grey- 
hound, &c. to kill and deſtroy the game, he the ſaid A. O. not being 
qualificd by the laaus of this realm ſo to db, contrary to the flatutes 
mn ſuch caſe made and provided: Theſe are therefore in his majeſty't 


name to command you, that you do forthwith upon ſight hereof ap- 


prebend the ſaid A. O. and bring him before me to anſwer the pre- 
miſſes, and to br further dealt with according to lawv. Giwen under 
my hand and ſeal the day of in the year of 
the reign of = 15 | 


D. Conviction of keeping dogs and engines; on 
the 5 An. c. 14. . 4. 5 
E it remembred, that on the day of 
| in the year of the reign of 
—— of Great Britain, France, and Ireland, king, defender of 
the faith, and Jo forth, at in the county aforeſaid, A. I. 
> cometh before me J. P. eſquire, one of the juſlices of our 
ſaid lord the king, aligned to keep the peace of our ſaid lord the 

KA 3 ring 


Weſtmorland. 
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king in the ſaid county, and alſo to hear and determine divers Aeli. 
mes, treſpaſſes, and other miſdemeanors in the faid county committed 
and giveth me the ſaid juſtice to underfland and be informed, that 
one A. O. of the pariſh of in the county aforeſaid, ſb. 
maker, on the day of in the — year aofore. 
ſaid, at the pariſh aforeſaid, in the county aforęſaid, did keep ard 
uſe a certain dog, callcd a greyhound, to kiil and deſtroy the game, 
he the ſaid A. O. not being qualified by the laaos rf this realm fo 
to do, againſt the form of the ſtatute in that eaje made and provided: 
Aud afterwards upon the aforeſaid day, and in the year firſt above. 
mentioned, he the ſaid A. O. being brought before me by my avar. 
rant for that purpoſe, is aſecd by me the ſaid juſtice, if be can ſy 
any thing for bimſelf, why he the ſaid A. O. ſhould not be convidul 
of the premiſſes above charged upon him in form aforeſaid ; aulo 
plea. leih that he is not guilty of the ſaid offence : nevertheleſs on the 
day afereſaid, in the year aforeſaid, at — eforeſaid, in the 
county aforeſaid, one credible witneſs, to wit, A. W. of —— 
yeoman, cometh bifire me the afirefaid juſtice, and before me the ſane 
juſtice upon his oath on the holy goſpel to him then and there by me th: 
aforeſaid juſtice adminifired, depoſeth, favearcth, and upon his cath 
aforeſaid affirmeth, and faith, that the aforiſaid A. O. on the=— 
day of aforeſaid, in the year aforeſaid, at the pariſh of —— 
aforeſaid, in the county aforeſaid, did keep and uſe a eertain dog called 
a greyhound, to kill and d:firoy the game: And thereupon the afore- 
faid A. O. the day and year ofor:ſ:id, at aforeſaid, in the 
county aforeſaid, before me the ſam: juſtice, by the oath of one credible 
awitneſs i foreſaid, according te the orm of the flatute aforeſaid, i! 
convictid: And for his offence aforeſaid hath forfeited the ſum of 51. 
of lawful moniy of Great Britain, to be diſiributed as the ſtatute 


_ aforeſaid doth direct. n witneſs whereof, I the ſaid juſtice to thi 


preſent record of the condiction aforifaid, have ſet my hand and ſcal 
at aforeſaid, in the county aforeſaid, the day and year firfi 
abovewritten. 25 x | 

If it ſhall be thought neceſſary to ſet forth ſpecially, that the 
defendant had not ſuch and ſuch qualifications, then 15 reciting the 
teſtimony of che witneſs, the conviction ſhould proceed thus ; — 
did keep and uſe 4 certain dog call: 2 groyhaund, to kill and difiry 


| the game; And that he the ſaid A. O. then had not, nor het hath, 


lands and t:inements, nor any other eſtate of inheritance, in his oun 
er his wife's rig ht, of the clear yearly value of 1001]. per annum, 
mor for term of life; nor any leaſe nor leaſes of 9g years, nor for any 
longer term, of the clear yearly value of 1501. and that he the ſaid 
A. O. then was not, nor yet is, the fon and heir apparent of at 
ky nor of any other perſon of higher degree; nor the owner 1 

eeper of any foreſt, park, chaſe, or warren ; nor gamekeeper to an 
lord or lady of @ manor : And thereupon 


* 


* 


E. Warrant 


rank 


| year of 


Game, 
E. Warrant to diftrain 51. for keeping dogs or en- 
gines; on the 5 An. c. 14. |. 4. 


Weſtmorland. 1 — 
HERTAS 40 


| maker, is this day convicted before me J. P. efquire, one 
of bis majefly's Ew of the peace in and for the ſaid county, upon 
the oath of A. I. a credible witneſs, for that be the ſaid A. O. be- 
ing a perſon not qualified by the laws of this realm ſo to do, on the 
in the year of the reign of 
did keep and uſe in the pariſh of — aforeſaid, in the count 


afercſaid, a certain dog called a greyhound, to kill and deſtroy the 
game, by wirtue whereof be the ſaid A. O. hath forfeited the ſum of 


6). to be diflributed as berein after is mentioned: Theſe are therefore 


in his ſaid majeſtys name, to command you to levy the faid ſum by 


diſtreſs of the goods of him the faid A. O. and if within the ſpace 
of { four] days next after ſuch difireſs by you taken, the ſaid ſum, 
together with reaſonable charges of taking and keeping the ſaid di- 
fireſs, ſhall not be paid, that then you do ſell the ſaid goods fo by you 
diflrained, and out of the money ariſing by fuch ſale, that you do pay 
one half of the ſaid ſum of 51. to A. I. of in the ſaid 
county, yeoman, Who informed me of the ſaid offence, and the ather 
balf of the ſaid fum of 51. to the owverſeers of the poor of the pa- 
riſh aforeſaid, where the ſaid offence was committed, for 
the uſe of the poor of the faid pariſh ; returning the overplus on de- 
mand unto him the ſaid A. O. the reaſonable charges of taking, 
lecping, and felling the ſaid difireſi, being firſt deducted. And if 
fufficient diflirefs cannot be found of the goods of the ſaid A. O. 
whereon to lea the fuid ſum of 51. that then you certify the ſame 


1 me, together with the return of this precept. Given under my 
band and ſeal t day of — in the =——— year 


F. Commitment for want of diſtrefs, for keeping 


dogs and engines; on the 5 An. c. 14. . 4. 


| To the conſtable of in the ſaid county, 
Weſtmorland. J and to the keeper of the houſe of correction at 
in the ſaid county. 
II THERE AS A. O. f in the ſaid county, fooe- 
maker, was on the — day of in the nnme_ 
convicted before me J. P. efquire, one of his majeſty't 
juſtices of the peace in and for the ſaid county, upon the oath of 
A. W. a credible witneſs, for that he ſaid A. O. not being a perſon 
by the laws of this realm qualified ſo te do, on the day of 
u the year afereſaid, did keep and uſe in the pariſh of ——— 
aforeſaid, in the county aforeſaid, a certain dog called a greyhound, 
to kill and defiroy the game, by virtue whereof be the ſaid A. O. 
EE, Kk4 | hath 


o 


in the ſaid county, fhoe- 
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504 Game. 


hath forfeited the ſum of 5 l. of lawful money of Great Britain; keepers 
And whereas on the ſaid aay of in the year afort. the ho 
ſaid, I did iſſue my warrant to the conſtable of to lewy the fee Hit 
ſaid ſum of 51. by diſtreſs and ſale of the goods of him the ſaid A. O. 
A. O. and to diſtribute the ſame according as is directed by the Ha- | ſaid / 


tute in chat behalf made; and whereas it duly appears to me, a; © 


- in 1%. 
avell on the oath cf the ſaid conſtable, as otherwiſe, that he the you, f 
faid conſtable hath uſed his beſt endeavours to levy the ſaid ſum juſtic? 
on the goods of the ſaid A. O. as aforeſaid, but that no ſufficient and tt 
diſtreſs can be had wwhereon to levy the ſame: Theſs are there. | hand 
fore to command you the ſaid conſtable of aforeſaid, to appre- ear « 


Bend the bedy cf the ſaid A. O. and him ſafely to convey to the 

houſe correction at in the ſaid county, and there de- 1 
| liver him to the ſaid heefer thereof, together with this precept. 
| | And I do allo hereby command you, the ſaid kecper of the f id houſe 
| of correction, to receive into your cuſtody in the ſaid houſe of cor- 
| rection the ſaid A. O. and him there ſafely to keep for the ſpace 
of three months: and for fo dbing this ſhall be your ſufficient <war- 


rant. Given under my hand and fral the diy of —— iz 

the mm  - | | V 
G. Certiorari bond, on a conviction for keeping 1 Y.- 
s . vic 

| dogs or engines; on the 5 An. c. 14. / 2. * 
NOW all men by theſe proſents, &. Whereas the abou. WL © 

K bound A. O. was lately convicted before J. P. efquire, one of Fa : 
his maj«fiy's juſtices of the peace in and for the county of 3 
aforeſaid, of keeping and uſing at ——— aforeſaid in the ſaid county, Fs 
@ grep hound to kill and deſtroy the gæme; And whereas the ſaid A. O. 4, 
Bath fince his ſaid conviction ſued out his majefly's writ of certiorari 300 
to remove the ſame, and the proceedings thereupon, before the king 1 
Bimſelf wherever he ſhall be in England on — [the day of the E 2: 
return of the certiorari] : The condition of the above obligation is ſuch, f E 
that if the abovetound A. O. do and ſhall (according to the true in- #5 
tent and meaning of the flatute in ſuch caſe made] well and truly pay thy 
to the ſaid A. I. within 14 days after the ſame conviftion ſhall be SH 
confirmed, or a procedendo granted therenpon, his full cofts and of 
charges which he ſhall ſuſtain touching or concerning the ſaid convic- = 
tion and removal thereof by the ſaid writ of certiorari ; then the of 
abovewitten obligation all be void, otherwiſe of force. - 
EO | | a th 
H. Warrant againſt a higler having game in his be 
poſſeſſion z on the 5 Az. c. 14. J 2. p go 

F/ 


Weſtmorland} To the conſtable of —— 


HEREAS A. I. ef hath this- day made oath 
brfore me J. P. efquire, one of his majeſty" juſtices of the 
peace in and for the ſaid county, that on the wn 
gow laſt paſt, he the ſuid A, I. did ſee in the poſſeſſion of A. O. 
i the pariſh of — in the county * po 
. | — , : a tt ery þ 


Game. 


keeper, at — aforeſaid, in the pariſh and county aforeſaid, in 
the houſe of him the ſaid A. O. then and there one hare Cor, did 
ſee him offer to ſell one hare, or as the caſe ſhall be] he the [aid 
A. O. being no way qualified by the laws of this realm, to have the 
ſaid hare in his cuftody or poſſeſſion 3 againſt the form of the ſtatute 
in that caſe made and provided: Theſe are therefore to command 
yu, to bring the ſaid A. O. before me or ſome other of his majeſty's 
juſtices of ihe peace for the ſaid county, to anſwer the premiſſes, 
and to be further dealt withal according to las. Given under my 
hand and ſeal, the day i the 

year &c. | i 


I. Warrant to levy 51. on the goods of a higler 


convicted of having game in his cuſtody; 
on the g An. c. 14. |. 2. 


Weſtmorland. f To the conſtable of 3 
W. A. O. f in the pariſh of — 


in the county aforeſaid, higler, is on tbis preſent day 
_ in the — year of the reign of duly con- 


victed before me J. P. eſquire, one of his majeſly's juſtices of the 
peace in and for the ſaid county, upon the oath of A. W. a credible 
witneſs, for that be the ſaid A. O. on the doy of 


in the year of at the pariſh of aforeſaid, 


in the county aforeſaid, had in his cuſtody and poſſeſſton one hare, he 


the ſaid A. O. being no way qualified by the laws of this realm to 


have the ſaid hare in his cuftady or poſſeſſion, againſt the form of 


the flatute in that caſe made, by reaſon whereof, he the ſaid A. O. 


hath forfeited the ſum of 51. Theſe are ther, fore to require you to 
levy the ſaid ſum of 5 I. by diſtreſs of the goods of him the ſeid 
A. O. and if within the ſpace of | five] days next after ſuch di- 
fireſs by you taken, the ſaid ſum of 5 |. together with reaſonable 


charges of taking and Keeping the ſaid diſtreſs, ſhall not be paid, 


that then you do ſell the ſaid goods ſu by you diſtrained as aforeſid, 
and cut of the money arifing by ſuch ſale, that you do poy one half 
of the ſaid ſum of 5 1. to A. I. of ——— yeoman, who informed 
me of the ſaid offence, and the other half to the poor of the pariſh 

aforeſaid, within avhich pariſh the ſaid offence avas 
committed; returning to him the ſaid A. O. the overplus on demand, 
the reaſonable charges of taking, keeping, and ſelling tb ſuid diſtreſs, 
being firfl deducted. And if ſufficient diſtreſs cannot be had of the 
goods of the ſaid A. O. that you certify the ſame to me together with 
the return of this precept. Given under my hand and ſcal the —— 

LY of —— it the hear of nn 


K. Commitment 
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Wetmorun the county of 


Game. 


k. Commitment on the ſame for want of diſtreſs; 
on the 5 An. c. 14. /. 2. . 


19 the conſtable of — 


Weſtmorland. J and to the keeper of the houſe of correction 


———— in the ſaid county. | 


L7 HEREAS A. O. f —— in the feid county, higler, 
V Was on the day of duly convicted beforg me 
J. P. efquire, one of his majefly's juſtices of the peace in and for the 
aid county, uten the oath of A. W. of — a creaible wwitneſ;, 
for that he ie ſaid A. O. on the ———— day of — in the 
year of at the pariſb of aferejaid, in the 
county aforeſaid, had in his cuſtody and poſſeſſizn one hare, he the aid 
A. O. being no way qualified by the-laws this realm to haœe the 
faid hare in his cuſtody or poſſeſſion, againſi th, form of the ſtatute in 
that coſe made, by reafon whereef be the ſuid A. O. hath forfiitet 
the fum of 51. And whereas on the ſaid diy e,. in the 
year afor:faid, ] did i ſue my warrant to the conſtable of to 
levy the ſai: ſum of 5}. by difir fo and ſal of the goods of him the 
faid A. O. and to difliribute the / me according as is dir-&+d by the 
faid flatute ; And whereas it duly appears to mc, as well an the oath 
of the ſaid conflable „ othberwif, that he the fait 
cor flabl: f hath uſed his bf endeavours to levy the foid 


ſum on the goods of the ſaid A. O. as «forefard, but that no . ff.ciend | 


difircſs can be found whereon to lay the ſume; Theſe are there 
fore to require you the conſlable of — af ri/aid, te carry 
the ſaid A. O. to the ſaid houfe of correct ion at — fre- 
ſaid, and deliver him ta the faid keeper thereof, toget ber with 
this precept. Aud you the ſaid kerper are hereby commanded to re- 
ceive into your cuſtody in the ſaid houſe of corretion him the ſaid 


A. O. and him there ſafely to keep for the fpace of three months, 


avithout bail or mainfrif: ; and fer your ſo deing this fall be your 
ſufficient warrant. Given ander my hand and jeal the 
day of 1 


L. Mittimus for carryipg a gun; on the 33 H. 8. 
c. 6. from Mr. Dalton. q 


To the keeper of his majeſty's gaol at —— in 
aforeſaid, and to his deputy 
or deputies there, and to every of them. 


ORASMUCH as this preſent day, A. I. of ——yt& 
man, and B. I. of | 

fore me at — in the ſaid county, one A. O. late of ——— 
the ſaid county, taylor, whom they had ſeen and found the ſame 
day (as they ſaid ) ſhooting in @ hand gun, charged wwith powder 
and hail ſpot, at a coney, in à certain place in within the 
faid county, called — contrary to the law of the realm, and 
thereupon prayed that juſtice might be done in that behalf : 0 ra 
ore, 


in the ſaid county, 


yeoman, did arreft and bring be- 


Moor 


to t h 
reque, 
and t 


EL CES On GE one as. - Wn.” Bide: cond Us 


and at 


unto the ſaid place called —————) of the juſiices of our ſaid 


Game. 


Moore, 9/quire, being the next juſtice of the peace in the ſaid county 


10 the place aforeſuid, did then at - aforeſaid, upon the ſaid 


requeſt, take the examination of the ſaid A. O. and. did alſo then 
and there hear the proofs of thim the ſaid A. I. and B. I. touching 
the ſaid offence ; And for that it did then manifeſily appear unta 
me, as well by the teſtimonies of them the ſaid A. I and B. I. as 
alſo by the plain confeſſion of him the ſaid A. O. that he the ſaid 
A. O. had not then lands, tenements, fees, annuities or offices, to 
the yearly value of an hundred pounds, and that he had foot in the 
ſaid hand gun in manner and form as is aforeſaid: I do ſend you 
herewithal the body of him the ſaid. A. O. as laauſully convicted 
of the ſaid offence before me, requiring you in his majeſly's name, 
to receive him into your ſaid gaol, and him there ſafely to kecp, 
until he ſhall hawe truly paid the pain and forfeiture of 101. F 
lawful money of Great Britain, laid upon him for his ſaid off nce 
by the flatute made in the three and thirtieth year of the reign 
of King Henry the eighth ; that is to Jay, the one moiety thereof to 
our ſovereign lord the king, and the other motety to them the ſaid 
A. I. and B. I. the firſt bringers of him before me. And this ſhall 
be your ſufficient warrant in this behalf. Hereof fril you not, 
as you will anſwer for your contempt at your peril. Cin under 
my hand and ſeal at eforeſaid, in the county cf reſcid, 
the day of ——— in the year of the reign of 


M. Record of the conviction for carrying a gun; 
on the 33 H. 8. c. 6. from Mr. Dalton. 


Weſtmorland. E it remembred, that on the 
N in the year of the reign / A. I. 
9 yeoman, and B. I. of yeoman, one A O. /ate 
in the county aforeſaid, taylor, found and ſrav, at 


in the county afor«ſaid, the day and year afor:ſ:id, with a hand 


gun charged with guntowder and lead:n bail ſbot, ſhouting and 
aſcharging the ſaid gun, at a certain coney then being in 4 cer- 
tain place there, called againſt the form of the ſtatute in 
that caſe made and provided; and therefore, the day and year 
eforeſaid, him the ſaid A. O. at ——— aforeſaid, they did arreſt, 
aforeſaid before me eſquire, one ( and next 


lord the king, aſjigned to keep the peace in the jaid county, and alſo 
to hear and det-rmine divers treſpaſſes and other miſdemeanors in 
the ſame county committed, then with them did bring, requeſling 
thereupon juſtice to be done; which requeſt being beard, I the /aid 
J. P. at ——— 4aforcſaid, the day and year aforeſaid, duly there- 
upon have examined the aforeſaid A. O. at = aforeſaid, and 
the proofs of the aforeſaid A. | and B. I. in this behalf have 
taken : And becauſe that as well by the proofs aforeſaid, as by the 
conſe ſion of him the fuid A. O. at — aforeſaid, then and 


there it bath appeared to me manifefily, that the aforeſaid A. O. 


at 


afereſaid, when he had not in his own right, nor in 


. the right of his wife, to his own uſe, nor any other to the uſe of 


the ſaid A. O. had lands, tencments; fees, annuities or offices by 
- | the 
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Game. 
the yearly value of one hundred pound, in the hand gun aforeſaid, 


in manner and form afor:ſaid, did ſhort, againſt the firm of the 
flatute aforrfaid; I the ſaid J. P. the oforcnamed A. O. at —— 


aforeſaid, the day and year aforr/aid, to the next gaol of our ſaid 


bord the king, at in the county fer ſaid (of the treſpaſi 
oforeſaid before me convidted) hade committed, there to remain until 
the penalty and firfeiture of 101. of lawful money of Great Bri- 
tain, he ſhall truly pay or cauſe to be paid, to wit, one moiety there. 
of to our ſaid lord the king, and the other moiety thereof to the ſaid 
A. I. and B. I. the firft bringers of the ſuid A. O. before me at is 
aforeſaid. In ewitneſs of all which, I the aforeſaid J. P. to theſe 


preſents have put my ſeal. Given at aforeſaid, the day 
and year firft above written. | 


N. Conviction for killing deer, from Tremaine's 
entries, 328, 329. which conviction was on 
the 13 C. 2. c. 10. but is here altered to 
grounds incloſed, to bring the offence within 
the 3 V. c. 10. which is done by the addi- 
tion only of that ſingle word ¶incloſed] with 
the alteration of the penalty. 


Cumberland. D E 7t remembred, that on the third day of Sep- 


Charles the ſecond now king of &c. the thirty ſecond, one Benjamin 

Granger of gentleman, cometh before me John Aglionby, 

eſquire, one of the juſtices of our ſaid lord the king, aſſigned to Hep 

the peace of our ſaid lord the king in the ſaid county of C. at G. in 

the ſame county, and giveth me to underſtand and be informed, that 

one James Dobſon, late of J. B. late of and L. M. 

late on the 25th day of Auguſt in the year of the reign 
of our ſaid lord the now king, the, 32d aforeſaid, in a certain park 
then of the mofi noble Henry auke of Norfolk, called Grayſtock 
park, in the pariſh of Grayſtock, in the ſaid county, then and long 
before and yet being ground incloſed, wherein deer then were and 
long before had been uſually kept, unlawfully hunted, and a certain 
fallow deer of the ſaid duke then in the ſame park killed, took, and 
carried away, without the conſent of the ſaid duke then ownir of 
the ſaid park, or of Andrew Huddleſton, eſquire, then being bieſiy 
intruſted with the cuſiody of the ſame park, againſt the form of the 
fatute in ſuch caſe made and provided: And afterwards, to wit, on 
the afer:ſaid third day of September in the 32d year aforeſaia, taco 
eredible witneſſes, that is to ſay, J. H. of — and T. B. of 
come before me the ſaid juſtice aſſigned &c. at G. rid, 
and vefore me the ſuid juſtice aſſigned &c. upon their oath on the 
holy goſpel of god to them then and there by me the aforeſaid juſtice 
aſſigned &c. by the authority of the ſtatute eforeſaid eadminiſired and 
given, do depoſe, ſwear, and ſay, and each of them anth depoſe, 
fear, and ſay, upon their oath aforeſaid, that the aforeſaid ]. D. 
J. B. and L. M. on the aforeſaid 25th day of Anguit in the 32d 


gear 


tember in the year of the reign of our lord 


VW oY. A. © a, Wd og, 0 YQ 
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gear aforefaid, in the aforeſaid park and ground incloſed, of the = 


aforeſaid duke of Norfolk, in the pariſh of Grayſtock aforeſaid, 
eanlawfully hunted, and the aforeſaid fallcw deer of bim the ſaid 
duke, then. in the ſaid park and ground incloſed, took, killed, and 
carried away, without the conſent of the ſame duke then owner of 
the ſaid park and ground incloſed, or of the aforeſaid A. H. eſquire, 


' then with the cuſtody of the ſame park and ground incleſed as is afore- 


ſaid chiefly intrufted. And thereupon they the ofareſaid J. D. J. B. 


and L. M. on the ſuid zd day of September in the 32d year ofore- 
| ſaid, before me the ſaid juſtice aſſigned &c. by the oath of tauo cre- 


dible witneſſes aforeſaid, according to the form of the ſtatute afore- 
ſaid, are, and every of them is, convicted. And for the offence 
aforeſaid, every of them the aforeſaid J. D. J. B. and L. M. ac- 
cording to the form of the flatute aforeſaid, hath ſeverally forfeited 
the ſum of 3ol. one third part thereof to the aforeſaid R. G. the 
informer in this behalf as is aforeſaid, another third part thercef 
to the uſe of the poor of the ſaid pariſh of G. within which pariſh 


the offence aforeſaid was committed, and the other third part there- 


of to the duke aforeſaid, owner of the deer aforeſaid. In witneſs 
whereof I the aforeſaid juſtice to this preſent record of the conviftion 
as aforeſaid, have ſet my hand and ſeal, at G. aforeſaid, oz the day 
and year firfl abovementiomed, | i 

̃ | John Aglionby. 


O. Warrant of diſtreſs for hunting and killing 
deer; on the 3 W. c. 10. . 2. 


Weſtmorland. ro | We. 

HEREAS A. O. 7 yeoman, is this diy duly 
conviattcd before me J. P. eſquire, one of his majeſly's juſtices 

affegned to the Reep the peace in the ſaid county, and alſo to hear and 
determine divers treſpaſſes and other miſdemeanors in the ſid county 
committed, by the oath of A. W. of yeoman, a credible 
witn'ſs, for that he the ſaid A. O. on the day of | 
in the year of in a certain park, then of Sir P. M. 
baronet, in the pariſh of in the ſaid county, then and long 
before and yet being ground incliſid, wherein deer then were and long 
before had been uſually kept, unlawfully did bunt, and a certain fal- 
low dier of the ſaid Sir P. M. baronet, then in the ſame park 
did hill, take, and carry away, without the conſent of the ſaid Sir 


P. M. baronet, then aun of the ſaid park, or of any other per- 


ſon then chiefly intruſted auith the cuſtody of the ſame park, againſt 


the form of the flatute in ſuch caſe made and provided; by reaſen 


whereof he the ſid A. O. hath forfeited the ſum cf 301. of 
lawful money of Great Britain, to be diſtributed as herein after is 


mentioned: | | 
Theſe are therefore in His ſaid majeſty's name to command you to 


levy the ſaid ſum by diſtreſs of the goods and chattels of him the fad. 
A. O. And if within the ſpace of | ſix} days next after ſuch di- 
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Preſs by you taken, the ſaid ſum of 301. together with reafonatle 
charges of taking and keeping the ſaid diftreſs, ſhall not be paid, 
that then you ab ſell the ſaid goods and chattels ſo by you diſtrained as 
aforeſaid 3 and out of the money ariſing by fuch ſale, that you do pay 
ene third part of the ſaid ſum of 30 l. to A. I. of — in the 
faid county, yeoman, who informed me of the ſaid offence ; and one 
third part unto the churchwardens or overſeers of the poor of the 
Hid pariſh of for the uſe of the poor of the ſaid pariſh, and 
the other third part to the ſaid owner of the ſaid deer; 
returning to him the ſaid A. O. the owverplus upon demand, the rea- 
fonable charges of taking, keeping, and felling the ſaid diftreſi being 
fr ft daducted. And if ſufficient diftrcſs cannot be had or found, by 
and on which the ſaid ſum of 301. may be levied, yu are hereby 
reguired to certiſy the ſame to me, within twwo days after the date of 
this preſent warrant. Given under my hand and ſeal, at 
in the county aforeſura, 15eü⁊ñ.ͤũůng day of in the =o 
year of the reign of | | 


P. Commitment for want of diſtreſs, for hunting 
and killing deer; on the 3 W. c. 10. /. 2. 
To the conſtable of — in the ſaid county, 
and to the keeper of the common gaol at 
in the ſaid county, and to the chief 
officer of the market town of in the 
ſaid county, and to every of them. 


HE RE AS A. O. 7 | labourer, was on the 
A — &day of — auly convicted before me JI. P. 
eſfuire, one of his majeſty't juſtices aſſigned to keep the peace in the 
Jaid county, and alſo to hear and determine divers felontes, treſpaſſes, 
and other miſd:meanors in the ſaid county committed, by the oath of 


Weſtmorland. 


A. W. of ——— yeoman, a credible witneſs, for that he the ſaid 


A. O. on the — day of in the year 
in a certain park thin of — fquire, in the pariſh of ——— 
in the ſaid county, then and long b:fore and yet being ground incloſed 


wherein d:er then were and long befire had been zſually kept, un- 


Jdawfully did hunt, and a certain fallow deer of the aid 
efquire, then in the ſame park did kill, take and carry away, with- 
out the conſent of the ſaid then owner of the ſaid park, or 
of any other perſon then chiefly intrufted with the cuſtody of the ſame 
park, again the form of the flatute in ſuch caſe made and pro- 
wided; by reaſon whereof be the ſaid A. O. hath forfeited the ſum 
of 3ol. of good and lawful money of Great Britain; And whereas 
on the ſaid day of in the year aforeſaid, I did iſſue 
my warrant to the confiable of to lewy.the ſaid ſum of zol. 
by diftreſs of the goods and chattels of him the ſ:id A. O. and to 
pay over the ſaid ſum of 301. according as is directed by the ſtatute 
aforeſaid; And whereas it duly appears to me, as well on the oath 
of the ſaid conſtable of as otherwiſe, that he the ſaid con- 
fable of 


2 


hath ufed his beſt endeavours to levy the ſaid 
of 
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of 301. on the goods and chattels of the ſaid A. O. as aforeſaid, 
but that no ſufficient diftreſs can be found whereon to levy the ſame : 
Therefore in purſuance of the ſtatute aforeſaid, I do hereby command 
you the ſaid conſtable of him the ſaid A. O. to apprebend 
and ſafely to conwey to the ſaid common gaol at ——— aforeſaid in 
the county aforeſaid, and him to deliver to the keeper thereof afors- 
ſaid, together with this precept: And 1 do hereby command you the 
ſaid keeper of the gaol aforeſaid, to receive into your cuſtody in the 
ſaid gaol him the ſaid A. O. and him there j\ely to keep for the ſpace 
of ore whole year now next enſuing; ſaving that within the ſaid 
yer you deliver bim the ſaid A. O. to the chief officer 7 — 
being the next market town next adjoining to the place where the 
ſaid! +ſfence was committed, or to his under officer cr officers, together 
with rhis'precept, who are hereby reſpectiwely required to ſet the ſaid 
A. O. in the pillory in the ſaid market town: by the ſpace of une 
hour on fume market day. And hereof fail not, as you will rejpec- 
tively anſwer the ſime at your perils. Given under my hand and 
ſeal, at in the ſaid county, the ———— day of iz 


Q. Warrant to ſearch for veniſon or ſkins; on the 
| 3 N. C. 10% % 3. 


Weſtmorland. f To the conſtable of - 


4X7 HEREAS A. I. in the ſaid county, yeoman, 
W bath this day made oath before me J. P. eſquire, one of his 
majefiy"s juſtices of th: peace in and for the ſuid county, that divers 
fallow deer have of late been unlawfully killed in, and taken and 
carried away from the park and ground incloſed of | — 
in the ſaid county, and that he the ſaid A. I. hath juſt cauſe to 
ſuſpedt, and death ſuſpect, that veniſon or the ſkins of deer, or tayls 


—— — 


vubbereby to take and kill deer, are concealed in the houſes, outhouſes, 


or other places belonging to the ſaid houſes of A. O. of yeo- 
man, and B. O. of ———— yeoman, at aforeſaid in the 


county aforeſaid: Theſe are therefore in his ſaid majefiy's name, and 


by virtue of the flatute in that caſ: made and provided, to require 
you that you do forthwith upon fight hereof, enter into and ſearch the 
Jaid houſes, outhouſes, aud other places belonging to the ſaid houſes, 
of them the ſaid A. O. and B. O. at- aforeſaid; and if 
en ſuch ſearch you ſhall there find any veniſon, or ſhin cf any deer, 
or toyls aforeſaid, that you do apprehend the perſon or perſons, in 
whoſe houſes, outhouſes, or other places aforeſaid, ſuch veniſon, ſhing 
er toyls ſpall be found, and him or them jo apprehended do carry before 
ſome of his ſaid majeſty's juſtices of the peace in and for the ſaid county, 
#0 be examined concerning the premiſſes, and further dealt withal 
according to law. Given under my hand and ſeal, the 
of wn be r —— | 


Gainfng, 
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Gaming not an 
offence at com- 
mon law. 


Gaming houſe a 


nuſance. 


Caming houſes 


Gaming. 


t. R. Dalton ſays, that playing at cards and dice, and the 
like, are not prohibited by the common law ; neither 
are they malum in ſe, of their own natures, but only prohibited by 


ſtatute. Dalt. c. 46. 


2. But it hath been ſaid, that all common gaming houſes are 


nuſances in the eye of the law, as being great temptations to idle. 


neſs, and apt to draw together numbers of diſorderly perſons, 


1 Haw. 198. | 
3. By the ſtatute of the 33 H. 8. c. 9. No perſon ſhall for hi; 


prohibited by the gain, luere, or living, keep any common houſe, alley, or place 


23 H. 8. 


every perſon uſing and haunting any the ſaid houſes and plays, and 


of bowling, coyting, cloyſh cayls, balf bowl, tennis, dicing ta. 
ble, or carding, or any unlawful game; on pain of 405. a day. 
J. 11. c 
But it was reſolved upon this clauſe, in the third year of J. 1. 
that if the gueſts in an inn or tavern, call for a pair of dice or ta- 
bles, and for their recreation play with them, or if anv neighbours 
play at bowls for their recreation, or the like, theſe are not within 
this ſtatute ; for altho' the games be uſed in any inn, tavern, or 
other houſe, yet if the houſe be not kept for gaiming, lucre, or 


gain, but they play only for recreation, and for no gain to the | 
owner of the houſe, this is not within the ſtatute, nor is ſuch per- 


ſon that plays in ſuch houſe that is not kept for lucre or gain, with- 
in the penalty of that law. Dalt. c. 46. | | 
And moreover, by the ſame ſtatute it is further enacted, that 


there playing, ſhall forfeit 6s. 8d. 33 H. 8. c. 9. J 12. 

And all and every juſtices of the peace, mayors, ſheriffs, and 
other head officers, may enter all ſuch houſes and places, where 
ſuch games ſhall be ſuſpected to be holden ; and as well the keepers 
of the ſame, as alſo the perſons there reſorting and playing, may 
take, arreſt, and impriſon, and keep in priſon, until the ſaid 


keepers have found ſaureties to the king's uſe, to be bound by re- 
cognizance or otherwiſe, no longer to uſe, keep, or occupy ary 


ſuch houſe, play, game, alley, or place; and alſo that the per- 
ſons there ſo found, be in like caſe bound by themſetves, or with 


ſureties, no more to play, haunt, or exerciſe from thenceforth, 


in, at, or to any of the ſaid places, or at any of the faid games. 
id. /. 14. | | 
And the mayors, ſheriffs, bailiffs, conſtables, and other head 
officers within every city, borough, or town, ſhall make due 
ſearch weekly, or at the furtheſt once a month, in all places where 
any ſuch houſes or places ſhall be ſuſpected to be kept; and if 


they ſhall not make ſuch ſearch at the fortheſt once a month, if 


the caſe fo require, every ſuch perſon offending ſhall forfeit 403. 
for each month. id. . 15. 


Ard by the ſame a, no manner of artificer, handicraftiman, 
kuſbaudman, epprentice, loboertr, ſervant at huſbandry, journey- 
man, 


man, o. 


ſerving 
claſh c 
Chri ſim 
games 
and all; 
out of 
But 
tables 
houſe, 
And 
comma 
within 
dice, t 
others 
And 
other 
perſon 
every { 
priſe, 
as by 
be tho! 
ſuch u 
Ane 
of taube 
he ſha 
unlaw! 
have x 
til he 
diſcret 
or uſe 
Ani 
within 
the ot 
eourts 
him t. 


Gaming. 


man, or ſervant of artificer, mariners, fiſhermen, watermen, or any 


ſerving man, fhall play at the tables, tennis, dice, cards, bowls, 


claſh coyting, logating, or any other unlawful game, out of 


Chriſtmas, on pain of 205. and in Chriftmas to play at the ſaid 
games only 1n their maſters houfes, or in their maſters preſence; 
and alſo no perſon ſhall at any time play at bowls in open places 
out of his garden or orchard, on pain of 6s. 84. id. f. 16. 

But any maſter may licenſe his e to play at cards, dice, or 
tables with himſelf, or with any other gentleman openly in his 
houſe, or in his preſence. id. ,. 22. | 

And any nobleman, or other perſon having 100 J. a year, may 
command or licenſe his fervants, or family of his houſe, to play 
within the precin& of his houſe, garden, or orchard, at cards, 
dice, tables, bowls, or tennis, as well amongſt themſelves, as 
others repairing to the ſame houſe. d. /. 23. 


And all juſtices of the peace, mayors, bailiffs, ſheriffs, and 


other head officers, and every of them, finding or knowing any 
perſon uſing unlawful games, contrary to this act, may commit 
every ſuch offender to ward, there to remain without bail or main- 
priſe, till he be bound by obligation to the king's uſe, in ſuch ſum 
25 by the diſcretion of the faid juſtices or other ſuch officers ſhall 
be thought reaſonable, that they ſhall not from thenceforth uſe 
ſach unlawful games. 1d. , 16. ps | Sug 

And by the 2 G. 2. c. 28. Where it ſhall be proved on the cath 
of two witneſſes before any juſtice of the peace, as well as where 
he ſhall find upon his own view, that any perſon hath uſed any 
unlawful game contrary to the ſaid ſtatute, the ſaid juſtice ſhall 
have power t6 commit him to priſon without bail, unleſs and un- 
til he ſhall enter into recognizance, with ſureties or without at the 
diſcretion of the juſtice, that he ſhall not from thenceforth play at 
or uſe ſuch unlawful game. / . 3 

And where any the forfeitures abovementioned ſhall be found 
within the precincts of any leet, the lord ſhall have one half, and 
the other half ſhall be to him that ſhall ſue in any of the king's 
courts: and elſewhere, they ſhall be half to the king, and half to 
him that ſhall ſue in like manner. 33 H. 8. c. 9. / 18. g 

But by the 31 EI. c. 5. All ſuits to be purſued upon any ſtatute 
(that is, any ſtatute then in force) for uſing any unlawful game, 
ſhall be ſued and proſecuted, or otherwiſe heard and determined, 
in the general quarter ſeſſions or aſſizes of the county where the of- 
fence ſhall be committed, or in the leet within which it ſhall hap- 
pen, and not in any wiſe out of the county. 


- 


. | 
And no privilege of parliament ſhall be allowed to any perſon, 


againſt whom a proſecution ſhall be commenced, for keeping any 
common gaming houſe, or place for playing at any prohibited 
me. 190 . ⏑ 34. , 
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4. By the 2 5 G. 2. . 36. any 1 room, garden, or other Gaming houſe 
place, kept for publick dancing, muſick, or other entertainment within London 


of the like kind, in London, or within 20 miles thereof, without 


Cruent-Garden, the Hay- Market, and other entertainments exer- 
ciſed by. letters patents or licence of the crown, or of the lord 
Vo L. I. LI chamberlain) 


and 20 miles 


. ; thereof, 
licence as hereafter following (except the theatres of Drury-Lane, 
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Loſing 10l. at 


à time. 


Gaming. 
chamberlain) ſhall be deemed a diſorderly houſe or place, and the 
keeper thereof ſhall forfeit 100/. with full coſts to him who 
ſhall ſue (in fix months) in any of the courts at Veſininſter. And 
the perſon who ſhall appear to act as maſter, or as having the ma- 
nagement of ſuch diſorderly houſe, ſhall be deemed the keeper 
thereof. | | | 

Which ſaid licence ſhall be granted at the laſt preceding Mi. 
chaelmas ſeſſions, and ſhall be ſigned and ſealed by four juſtices 
in open court, and afterwards be publickly read by the clerk of 
the peace, with the names of the juſtices ſubſcribing the ſame; 
and no licence ſhall be granted at any adjourned ſeſſions; nor ſhall 
any fee be taken for the ſame. And there ſhall be inſerted in 
ſuch licence, and made conditions thereof, that the words follow. 
ing ſhall be affixed in large capital letters over the door or en- 
trance of every ſuch licenſed houſe or place, wiz. Licenſed pur. 
ſuant to act of parliament of the twenty-fifth of king George thi 
ſecond; and that it ſhall not be opened before five in the afternoon, 
And in caſe of a breach of either of the ſaid conditions, the li- 
cence ſhall be forfeited, and revoked by the juſtices at the next ſeſ- 
ſions, and ſhall not be renewed. | 

And to encourage proſecutions againſt perſons keeping bauch 
houſes, gaming houſes, or other diſorderly houſes, the conſtable, 
on notice given him in writing by any two inhabitants of the pa- 
riſh, paying ſcot and lot, of any perſon keeping ſuch houſe, ſhall 
forthwith go with them to a juſtice of the peace; and ſhall (on 
their making oath that they believe the contents of ſuch notice to 
be true, and entring into a recognizance of 20 J. each to produce 
evidence of the oftence,) enter into a recognizance of zol. to 
proſecute with effect ſuch perſon at the next ſeſſions or aſſizes, a: 
to the juſtice ſhall ſeem meet: and on the conſtable entring into 
ſuch recognizancc, the juſtice ſhall iſſue his warrant for bringing 
the accuſed perſons before him, and ſhall bind them over to appear 
at the ſaid ſeſſions or aſſizes, and ſhall alſo, if he thinks fit, demand 
and take ſurety for their good. behaviour in the mean time. 

And if the conſtable ſhall negle& or refuſe, upon ſuch notice, 
to go before a juſtice, or to enter into recognizance, or ſhall be 
wilfully negligent in carrying on the proſecution, he ſhall forfeit 
20/7. to each of the ſaid inhabitants. . 

And on trial, any perſon may give evidence againſt the defen- 
dant, notwithſtanding his being a pariſhioner, or having entred into 
ſach recognizance. | 1 

And the conſtable ſhall be allowed all the reaſonable expences 


of the proſecution, to be aſcertained by two juſtices ; and ſhall be 


paid the ſame by the overſeers of the poor: and if ſuch perſon 
be convicted, the overſeers ſhall alſo forthwith pay 10 /. to each 
of ſuch inhabitants, on pain of forfeiting double to the ſaid 
perſons. „ 3 
And no indictment of ſuch offence ſhall be removed by c. 
tiorari. | 1185 5 W 
5. By the ꝙ An. c. 14. Any perſon who ſhall at any time or 
#ſiting, by playing at cards, dice, tables, or other game what 
ſoever, or by betting on the ſides of ſuch as do play, loſe to 15 
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| but the contract for the ſame, and for every part thereof, and all 


| and place of fuch play, to any perſon ſo gaming or betting, or 


Gaming. 
dne or more perſons ſo playing or betting, in the whole the ſum 
or value of 10/7. and ſhall pay or deliver the ſame, or any part 
thereof; the perſon ſo loſing and paying or delivering the ſame, ſhall 
be at liberty in three months to ſue for and recover the ſame with 
coſts, in any court of record: and if he ſhall not ſue in three 
months, it ſhall be lawful for any perſon to ſue for and recover 
the ſame and treble value, with coſts ; half to ſuch perſon who 
ſhall ſue, and half to the poor. / 2. | 

And every perſon who ſhall ſo be liable to be ſued for the ſame, 
ſhall be obliged and compellable to anſwer on oath ſuch bill as ſhall 
be preferred againſt him, for diſcovering the ſum of money or other 
thing ſo won. 9 An. c. 14. /. 3. 18G. 2. c. 34. / 3. 


Or other game whatſoever] M. 15 G. 2. Coodburn and Mar- 
ly. It was determined, that horſe races are within theſe general 
words, Str. 1159. 1 | 
6. And by the 18 G. 2. e. 34. If any perſon ſhall win or loſe Loſing 101. at +» 
at play, or by betting, at one time, the value of 10/7. or within time, or 20L. 40 
the ſpace of 24 hours the value of 20 J. he ſhall be liable to be 24 hours. 
indicted for ſuch offence, in {ix months, either in the king's bench 
or at the aſſizes; and being convicted, ſhall be fined five times the 
value of the ſum won or loſt, which (after ſuch charges as the 
court ſhall judge reaſonable, allowed thereout to the proſecutor 
and evidence) ſhall go to the poor. /. 8. 

And if any offender ſhall diſcover another offender, ſo that he 
be convicted, the diſcoverer ſhall be diſcharged from all penalties 
by reaſon of ſuch offence, if not before convicted thereof, and 
ſhall be admitted as an evidence to prove the ſame. / 9. 

But nothing in this act ſhall repeal the aforeſaid act of ꝙ An. 


355 


7. If any perſon ſhall play at cards, dice, tables, tennis, bowls, Lofing above 
kittles, ſhovelboard, or any other paſtime or game whatſoever 1col. at a 
(other than for ready money) or bet on the ſides of ſuch as thall 
Play, and ſball loſe any ſum or other ching, exceeding 100 J. at 
any one time or meeting, upon ticket, or credit, or otherwiſe, 
and ſhall not pay down the fame at the time when he tall loſe 
the ſame; in ſuch caſe he ſhail not be bound to make it good, 


aſſurances and ſecurities for the ſame ſhall be void; and the win- 
ner ſhall forfeit treble value of all ſuch ſums as he ſhall ſo win 
above 100 J. half to the king, and balf ta him that ſhall ſue in 
one 71 in the courts at V Hminſter, with treble colts. 16 C. 2. 
7. 3. | 

8. And all notes, bills, bonds, judgments, mortgages, or other Securities to be 
ſecurities, where the whole or any part of the conſideration ſhall void. 
be for money or any other valuable thing, won by playing at 
cards, dice, tables, tennis, bowls, or other game whatſoever; or 
by betting on the ſides of ſuch as do game; or for the reimburſing 
* repaying any money knowingly lent or advanced, at the time 


that ſhall (during ſuch play) ſo play or bett, —ſhall be void: And 
Khere {ach ſecurities ſhall be of lands, or ſuch as incumber or af- 
8 N | 112 fect 


dant had borrowed 120 guineas. 


Gaming. 


fect the ſame; they ſhall enure and be to the ſole uſe and beneft 
of, and devolve upon ſuch perſon as might have ſuch lands, in caſe 
the ſaid grantor, or perſon ſo incumbring the ſame, had been dead: 
And all conveyances to hinder them from devolving on ſuch per. 
ſon, ſhall be void. 9 An. c. 14. / 1. 


Securities} H. 19 C. 2. Barjeau and Walmſley, The plaintif 
and defendant gamed together, at toſſing up for five guineas at 2 
time. And the plaintiff having won all the defendant's ready mo. 
ney, lent him ten guineas at a time, and won it, till the defer. 
In an action for money lent, it 
was inſiſted for the defendant, that by the g Au. c. 14. the plain- 
tiff could maintain no action; for by that act, all ces for 
money lent to game with ſhall be void; ard the borrowing on an 
agreement to pay, is @ ſecurity. But Lee Ch. J. held, that this 
was not a caſe within the act, for there is not the word contrag, 


as in the ſtatute of uſury; and the word /ecurities, as it ſtands in 


this act, muſt mean laſting liens upon the eſtate. - The parliament 
might think there would be no great harm in a parol contract, 
where the credit was not like to run very high ; and therefore 
confined the act to written ſecuricies. Wherefore the plaintiff ob- 
tained a verdict for 126 J. Str. 1249. | 


Perſons ſuſpected 9. And any two juſtices may cauſe to come, or to be brought 


of ſupporting 
themſelves by 
gaming. 


before them, every perſon whom they ſhall have juſt cauſe to ſuſ- 
pect to have no viſible eſtate, profeſſion, or calling, to maintain 
themſelves by, but do for the moſt part ſupport themſelves by 
gaming ; and if ſuch perſon ſhall not make it appear to the ſaid 
juſtices, that the principal part of his expences is not maintained 
by gaming, they ſhall require of him ſufficient ſecurities for his 
good behaviour for 12 months, and in default of his finding ſuch 
ſecurities, ſhall commit him to the common gaol, until he ſhall 
find ſuch ſecurities as aforeſaid. ꝙ An. c. 14. J 6. | 
And if he ſhall, during the time for which he ſhall be bound, at 
any one time or ſitting, play or bet for any ſums or other thing ex- 


_ ceeding in the whole the value of 205. ſuch playing ſhall be deem- 


ed a forfeiture of the recognizance. / 7. 
10. If any perſon ſhall by any fraud, unlawful device, or other 
ill practice in playing at cards, dice, tables, tennis, bowls, kittles, 


ſhovelboard; or by cockfightings, horſe races, dog matches, foot 


races, Or other paſtimes or games; or by bearing a ſhare in the 
ſtakes; or by betting on the ſides of ſuch as ſhall play, act, ride, 


or run as aforeſaid, win any ſum or other valuable thing; he 


ſhall forfeit treble the value, half to the king, and half to th: 
party grieved (if he ſhall ſue in ſix months), otherwiſe to any 
perſon who ſhall ſue in one year next after the ſaid fix months, 
in any of the courts at V eſiminſter, with treble colts. 16 C. 2 
. | | 

00 by the 9 An. c. 14. If any perſon ſhall by any fraud or 
ſhift, couſenage, circumvention, deceit, or unlawful device, 0. 
ill practice whatſoever, in playing at cards, dice, tables, tennis 
bowls, or any the games aforeſaid, or bearing a ſhare in the ſtakes, 


or betting on the ſides of ſuch as do play, win any ſum of my 


In thi 
defen 
. 
the ac 
challe 
any n 
aforeſ 


therei 
aforel 
then 1 

13 
pablic 
lotter: 


civil « 
ing o 
and e 
liſh t 
ſuch! 


drawn, or thrown at, any ſuch lottery, play, or device, ſhall for- 


or other valuable thing, and ſhall be convicted thereof upon in- 
dic ment or information; he ſhall forfeit five times the value of 
ſuch money or other thing ſo won, and ſhall be deemed infamous 
and ſuffer ſuch corporal puniſhment as in caſes of wilful perjury; 
and ſuch penalty to be recovered by ſuch perſon as ſhall ſue for 
the ſame, by ſuch action as aforeſaid. / 5, | 

T. 9G. 2. K. and Luckup. The defendant was convicted on 
an information upon this act, which ſays, that he ſhall forfeit five 
times the value, to be recovered by a common informer, upon 
conviction, And it was moved, that a fine ſhould be ſet upon 
the defendant, if he refuſed to ſpeak with the proſecutor. But 
by the court, All the judgment we can give is, that he is con- 
wifed; and a new action muſt be brought upon that judgment for 
the forfeiture, which was thought ſufficient to deter the offenders. 

In the caſe of recuſancy, there is no other judgment. And the 
defendant was diſcharged, without any fine or coſts. Str. 1048. 
11. And for the preventing ſuch quarrels as may happen on Quarrelling, 
the account of gaming; if any perſon ſhall aſſault and beat, or 
challenge to fight, any other perſon whatſoever, on account of 
any money won by gaming, playing, or betting, at any the games 
aforeſaid, he ſhail, on conviction thereof by indictment or in- 
formation, forfeit to the king all his goods and chattels and per- 
ſonal eſtate whatſoever, and ſhall alſo ſuffer impriſonment without 
bail or mainpriſe, in the common gaol of the county where the 
Ae ſhall be had, during the term of two years. 9 Az. 
6. 14. J 8. | 

12. It is generally provided by the ſeveral ſtatutes, that nothing Royal palaces 
therein ſhall hinder any perſon from playing at any the games excepted. 
aforeſaid, within any of the king's royal palaces, where he ſhall 
then reſide, 

13. By the 10 & 117, c. 17. All lotteries are declared to be Lottery, a nu- 
publick nuſances; and all grants, patents, and licences for ſuch ſance. 
lotteries, to be againſt law. /. 1. 

14. No perſon ſhall expoſe to be played, drawn, or thrown at, Keeping or play- 
or ſhall play, draw, or throw at any lottery, either by dice, lots, 198 at a lotteig. 
cards, balls, or any other numbers or figures, or any other way 
whatſoever: and every perſon who ſhall expoſe to be played, 
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feit 500 J. one third to the king, one third to the poor, and one 
third with double coſts to him that ſhall ſue in the courts at Ve- 
miner; and the offenders ſhall likewiſe be proſecuted as common 
rogaes, according to the ſtatutes in that caſe made and provided. 
ie 113, „i [2 © FE On. 

And every perſon who ſhall play, throw, or draw at any ſuch 

lottery, play, or device, ſhall forfeit 20 J. in like manner. , z. 
And all juſtices of the peace, mayors, conſtables, and other 
civil officers ſhall uſe their utmoſt endeavours to prevent the draw- 
Ing of any ſuch unlawful lottery, by all lawful ways and means; 
and every perſon who ſhall ſet up, or by writing or printing pub- 
liſh the ſetting up any ſach unlawful lottery, with intent to have 
luch lottery drawn, ſhall forfeit 100 J. one third to the king, one 
. LI 3 8 third 
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third to the poor, and one third with full cofts to him who fin 
ſue in the courts at Vefminſter. ꝙ An. c. 6. /. 56. 

15. Every perſon who ſhall keep any office or place, for making 
inſurances on marriages, births, chriſtnings, or ſervice, or any 
other office or place, under the denominations of ſales of gloves, 
fans, cards, numbers, or the queen's picture, for the improve. 
ment of ſmall ſums of money, ſhall forfeit 300 J. one third to the 
king, one third to the poor, and one third with full coſts to him 
who ſhall ſue. And every printer, or other perſon, who ſhall by 
writing or printing publiſh the ſetting up or keeping any ſuch of. 
fice or place, ſhall forfeit 100 J. in like manner. 10 An. c. 26, 
16. Every perſon who ſhall keep any office or place, under the 
denomination of ſales of houſes, lands, advowſons, preſentations 
to livings, plate, jewels, ſhips, goods, or other things, for the 
improvement of {mall ſums of money; or ſhall ſell or expoſe to 
ſale the ſame or any of them, by way of lottery, or by lots, 
tickets, numbers, or figures; or ſhall make, print, advertiſe, or 
Publiſh propoſals or ſchemes for advancing ſmall ſums of money 
by ſeveral perſons, amounting in the whole to large ſums, to be 
divided among them by the chances of the prizes in ſome publick 
lottery ; or ſhall deliver out tickets, to the perſons advancing ſuch 
ſums, to intitle them to a ſhare of the money ſo advanced, ac. 
cording to ſuch propoſals or ſchemes; or ſhall make, print, or 


| Publiſh, any propoſal or ſcheme of the like nature, under any de- 


nomination whatſoever, and ſhall be thereof convicted, on 
oath of one witneſs, by two juftices where the offence ſhall be 
committed, or the offender ſhall be found, he ſhall, over and 
above any penalties by any former act made againſt private lotte- 
Ties, forfeit 500 J. one third to the king, one third to the in- 
former, and one third to the poor, to be levied by diſtreſs and 
ſale by warrant of ſuch juſtices, and ſhall alſo by ſuch juſtices be 
committed to the county gaol without bail for one whole year, 
and from thence till the ſaid ſum of 500 J. ſhall be paid: Pro- 
vided that perſons aggrieved may appeal to the next quarter ſeſ- 
fions. And every perſon who ſhall be adventurer in, or any way 
contribute on the account of any ſuch ſales, lotteries, propoſals, 
or ſchemes, ſhall forfeit double the ſum contributed, with coſts, 
half to the king, and half to him that ſhall ſue in the courts at 
Weftminfler. 8 E. c. 2. /. 36, 37. | 

And by the 12 CG. 2. c. 28. If any perſon ſhall erect, ſet up, 
continue, or keep, any office or place, under the denomination of 


a ſale of houſes, lands, advowſons, preſentations to livings, plate, 


Jewels, ſhips, goods, or other things, by way of lottery, or by 
lots, tickets, numbers or figures, cards or dice; or ſhall make, 
print, advertiſe, or publiſh propoſals or ſchemes for advancing 
ſmall ſums by ſeveral perſons, amounting in the whole to large 
ſums, to be divided among them by chances of the prizes in ſome 
publick lottery eſtabliſhed by act of parliament, or ſhall deliver 
Qut tickets to the perſons advancing ſuch ſums, to intitle them to 
a ſhare of the money ſo advanced, according to ſuch propoſals or 
ſchemes ; or ſhall expoſe to ſale any houſes, lands, advowſons, 

. preſentations 


hal preſentations to livings, plate, jewels, ſhips, or other goods, by 
any game, method, or device whatſoever, depending upon, or to 


ing be determined by any lot or drawing, whether it be out of a box 1 
any or wheel, or by cards or dice, or by any machine, engine, or | 
vez device of chance of any kind whatſoever; he ſhall, on con- Uh 
5 viction before any juſtice of the peace (or mayor) on the oath of 9 
the one witneſs, or view of ſuch juſtice, or confeſſion, forfeit 200 J. 10 
him by diſtreſs and ſale, by warrant of one juſtice of the county or 1 
by town where the offence ſhall be committed; which ſaid forfeiture oth 
of. (after deducting reaſonable charges of the proſecution) ſhall go | 
26, one third to the informer, and two thirds to the poor of the pariſh 2 1 
5 (except in Bath, where the ſaid two thirds ſhall go to the poor of | 
the the hoſpital there.) / 1. | Mi 
EM And if the offender ſhall not have ſufficient goods, whereon to | 
the levy the penalties, or ſhall not immediately pay or give ſecurity Al 
to for the ſame; the juſtice, before whom he ſhall be convicted, bill 
ots, = commit him to the common gaol, not exceeding ſix months. Fill 
Or 8. | 5 | WE WH 
ney And if any witneſs ſhall negle& or refuſe to appear, upon ſum- 0 
be mons, or ſhall refuſe to give evidence, or give falſe evidence; he Wi 
lick ſhall forfeit 50 J. by diſtreſs, by warrant of the perſon iſſuing ſuch | 
uch ſummons ; and if he have not ſufficient goods whereon to levy the Il 
ac- 50 J. he ſhall be committed to the common gaol for fix months, A 
or 18 C. 2. c. 34. , 4. 5 | 1 
de. But if any perſon think himſelf aggrieved by the judgment of Wl 
on any juſtice or mayor, he may appeal to the next ſeſſions, giving ö 0 
be reaſonable notice to the proſecutor, and entring into a recogni- M 
and zance before ſome juſtices of the peace where the conviction was | | 
tte- made, with two ſureties, on condition to try ſuch appeal at ſuch i i 
in- | next ſeſſions. And if the conviction ſhall be affirmed, the party $i 
and appealing ſhall pay to the proſecutor treble coſts. 12 C. 2. c. 28. | | 
; be 5. | : | 1 
ear, And no conviction ſhall be quaſhed by the ſeſſions for want of 1 
ro- form ; nor ſhall be removed by certiorari, till after determination wm 
ſeſ in the ſeſſions. 1d. ſ. 6. . | © 
vay And if any juſtice, or mayor, ſhall negle& his duty herein; [| 
als, he ſhall forfeit 10/. with full coſts, half to him that ſhall ſue in "i 
ſts, 7 court of record or at the aſſizes, and half to the poor. id. 1 
Moreover, every ſuch ſale of houſes, lands, advowſons, pre- mn 
up, ſentations, plate, jewels, ſhips, goods, or other things, by any 1 
1 of game, lottery, machine, engine, or other device, depending upon 19 
ate, any chance or lot, ſhall be void; and the ſame being expoſed to 1 t 
by ſale in manner aforeſaid, ſhall be forfeited to ſuch perſon as ſhall Mk 
ke, ſue for the ſame in any court of record, or at the aflizes. id. | 
ing 9 7 | Fl 
roe And, finally, every perſon who ſhall be an adventurer in any b. "Wi 
me of the ſaid games, lotteries, or ſales, ſhall forfeit 50 J. in like 1 
ver manner. 1d. /. 3. | 2 
| to 17. The games of ace of hearts, faro, baſſet, and hazard, Ace of hearts, 
5 or ſhall be deemed games or' lotteries by cards or dice; and every you TY 0 
ons, perſon who ſhall ſet up, or keep theſe games, ſhall be liable to all W 
on; | „ | the 
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the abqvementioned penalties, for ſetting up or keeping any the 
games or lotteries in this act mentioned. 12 G. 2. c. 28. / 2, 
And every perſon who ſhall play, ſet at, ftake, or punt at any 
of the ſaid games, ſhall forfeit 50 J. in like manner. / z. 

18. Alſo the game of paſſage, and every other game with one 
or more die or dice, or with any other inſtrument, engine, or de- 
vice in the nature of dice, having one or more figures or numbers 
thereon (back-gammon, and the other games played with the 
back-gammon tables, only excepted) ſhall be deemed games or 
lotteries by dice, within the ſaid act of 12 G. 2. c. 28.—13G. 2, 
c. 19. J 9. | | 

19. Alſo by the 18 G. 2. c. 34. No perſon ſhall keep any 
houſe, room, or place for playing, or ſuffer any perſon within 
ſuch place, to play at roly poly, or any other game with cards or 
dice already prohibited by the laws of this realm; and if any 


perſon ſhall keep ſach houſe, or ſuffer any perſon to play at roly 


poly, or other game with cards or dice prohibited by law, he ſhall 
be liable to the penalties and proſecution, as by the ſaid act of the 
12 G. 2. c. 28. —18 C. 2. c. 34. J 1. | 
And if any perſon ſhall play at roly poly, or any game with 
cards or dice prohibited by law; he ſhall be liable to the penalties 
and proſecution, as by the ſaid act of the 12G. 2.—18G. 2. 
. | — | 
20. If any perſon ſhall, by colour of any grant from any fo- 
reign prince or ſtate, ſet up any lottery, or undertaking in the na- 


ture of a lottery, under any denomination whatſoever ; or ſhall 


make, print, or publiſh any propoſal fot any ſuch lottery or un- 
dertaking ; or ſhall ſell or difpoſe of any ticket in any foreign lot- 


tery; and ſhall be convicted thereof, on oath of one witneſs, be 


fore two juſtices where the offence ſhall be committed, or the of- 
fender ſhall be found, he ſhall, over and above any penalties by 
former acts againft unlawful lotteries, forfeit 200 J. one third to 


the king, one third to the informer, and one third to the poor, to 


be levied by diſtreſs by warrant of ſich juſtices ; and ſhall alſo by 
them be committed to the common gaol for one year, and from 
thence till the ſaid ſum of 200 J. be paid: provided, that per- 
ſons aggrieved may appeal to the next quarter ſeſſions. 9 6. 
c. 19. J 4,5. | | 
And by the 6G. 2z. c. 35. If any perſon ſhall ſell, procure, or 


deliver any ticket, receipt, chance, or number in any foreign or 


pretended foreign lottery, or in any claſs, part, or diviſion there- 
of, or in any undertaking in the nature of a lottery ; or ſhall ſell, 
procure, or deliver any ticket, receipt, chance, or number in any 
duplicate or pretended duplicate of any foreign or pretended fo- 
reign lottery ; or ſhall receive any money for any ſuch ticket, re- 
ceipt, chance, or number, or in conſideration of any money to be 
repaid in caſe any ticket or number in any foreign or pretended fo- 
reign lottery, or any claſs, part, or diviſion thereof, ſhall prove 
fortunate; and ſhall be convicted thereof in the courts at Weftmin- 
er, or on the oath of one witneſs before two juſtices where the of. 


fence ſhall be committed, or the offender ſhall be found; he ſhall 


forfeit 200 /, one third to the king, one third to the informer, 
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and one third to the poor; The ſame (in caſe of conviction before | 

the juſtices): to be levied by diſtreſs. by warrant. of fuch juſtices ; 

and ſhall alſo be committed to the common gaol for a year, and 

from thence till the 200 J. be paid: provided, that perſons ag- 


grieved may appeal to the next quarter ſeſſions. /. 29, 30. 


21. No petſon, other than the plaintiff and defendant, ſhall be How far an of- 
incapacitated from being a witneſs, touching any oftence againſt fender may be a 
the laws for preventing exceſſive and deceitful gaming, by reaſon **<6. 


of having played, betted; or ſtaked at any prohibited game. 


18 G. 2. c. 34. / 5 


Gaol and Gaoler. 
For breaking of gaol, ſee Pꝛiſon breaking, 


J. Building and repairing of gaols. 
IT. Who fhall have the keeping of gaols. 
III. Gaoler fhall receive criminals. 
TV. How they ſhall be maintained. 
V. Spirituous liquors not to be ſold in gaols. 
VI. How priſoners may be ſet on work. 
VII. How they ſhall be reſtrained and kept 
VIII. How they ſhall be delivered. | 
IX. Of gaolers permitting eſcapes. 
A. Concerning debtors. | | 
KT. Concerning the priſons of the King's bench and 
Marſnalſea. n 


J. Building and repairing of gaols. 
HE juſtices, or the greater number of them, within the 


7 limits of their commiſſion, upon preſentment of the grand 
jury at the aſſizes (or ſeſſions, 12 G. 2. c. 29. J 1 3.) of the in- 


 lufficiency or inconveniency of the county gaol, may contract 


with any perſon for the building, finiſhing, or repairing the ſame. 
11 C 12 V. c.19./. 1, 2. The expence thereof to be paid 
by the treaſurer, out of the general county rate. 12 C. 2. 
c. 29. | | = 
But this ſhall not extend to gaols held by inheritance; nor to 

charge any perſons in any town or liberty which have common 
gaols for felons, and commiſſioners of aſſize or gaol delivery, for 
any aſſeſſment to the making the common gaol for the ſhire. 


11512 ,. c. 19. J. 5, 11. Who 
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SGaol and gadler. 
IT Who ball have the keeping of gaols, 


The gaol it ſelf is the king's, but the keeping thereof is in- 
eident to the office of the ſheriff, and inſeparable from it; ex- 
cept ſuch gaols whereof any perſons have the keeping by inhe- 
ritance or ſucceſſion. 14 Ed. 3. ff. 1. c. 10. 19H. 7. c. 10. 
2 Int 589. | | 7 
And therefore the ſheriffs ſhall put in ſuch keepers for whom 
they will anſwer. 14 Ed. 3. fl. 1. c. 10. | 

But by the 3G. c. 15. / 10. None ſhall buy the office of 

oler, on pain of 500/. half to the king, and half to him that 

| ſue. 8 

And a gaoler in fact, is as much puniſhable for a miſdemeanor 

in his office, as if he were a rightful gaoler. 2 Haw. 134. 


III. Gaoler ſhall receive criminals. 


All felons ſhall be impriſoned in the common gaol, and not 
elſewhere. 5 H. 4. c. 10. 

And if the gaoler refuſes to receive a felon, or take any thing 
for receiving him, he ſhall be puniſhed for the ſame by the juſtices 
of gaol delivery. 4 Ed. 3. c. 10. Dalt. c. 170. 

But vagrants and other criminals, offenders, and perſons 


charged with. ſmall offences, may for ſuch offences, or for want 


of ſureties, be committed either to the common gaol, or houſe 
of correction, as the juſtices in their judgment ſhall think proper. 
DA. C 19... - | 


IV. How they ſhall be maintained. 


The gaoler cannot refuſe the priſoner victuals, for he ought not 
to ſuffer him to die for want of ſuſtenance. 1 ft. 295. | 
Which ſhall be provided for, by a ſum to be paid out of the 
general county rate, by the high conſtables, to ſuch ſufficient per- 
ſons dwelling nigh the gaols, as ſhall be. appointed by the juſtices 
in open ſeſſions, who ſhall be there ready to receive it. 14 El. 
c. 5. 12G. 2. c. 29. ä | 


JV. Spirituous liquors not to be ſold in gaols. 


By the 24 G. 2. c. 40. No licence ſhall be granted for retailing - 


ſpirituous liquors within any gaol or priſon ; and if the gaoler ſhall 
ſell, lend, uſe, or give away, or ſuffer the ſame (except by way 
of medicine) he ſhall forfeit 1001. half to the king, and half 
with full coſts to him who ſhall ſue. . . 17. 

And any juſtice, on information on oath, that ſpirituous liquors 
are kept or diſpoſed of in ſuch gaol, may enter and ſearch, or 
iſſue his warrant to ſearch for, and ſeize, and ſtave, and deſtroy 
the ſame. / 18. | i 

And if any perſon ſhall endeavour to bring any ſpirituous li- 


Mors into ſuch gaol, the gaoler or his ſervants may PE 
; | ; an 


Gaol and gaoler. 


and carry him before a juſtice; and if by the oath of one witneſs 
or otherwiſe ſuch perſon ſhall be convicted, he ſhall be committed 
to priſon or to the houſe of correction, not exceeding three 
months, unleſs he ſhall immediately pay down ſuch fine, not ex- 
ceeding 20 J. and not leſs than 10/7. as the juſtice ſhall impoſe, 
to be paid half to the informer, and half to the poor of ſuch gaol. 


[19 | | 

And a copy of the three clauſes above, ſhall be hung up in 
each gaol, on pain of the gaoler forfeiting 40 5. to be levied by 
warrant of one juſtice, on conviction on the oath of one witneſs : 
and any juſtice may enter and demand a fight of ſuch copy, and 
if not ſhewn to him, he ſhall immediately convict ſuch gaoler; 
one half of the ſaid penalty to be to the informer, and the other 
(or the whole if there be no informer) to the poor of ſuch gaol. 
+ 20. | ; 


VI. How priſoners may be ſet on Work. 


The juſtices in their general ſeſſions, if they find it needful, may 
provide a ſtock of ſuch materials as they find convenient, for the 
ſetting poor priſoners on work, to be paid for by the treaſurer out | 
of the general county rate; and may pay and provide fit perſons 
to overſee and ſet ſuch priſoners on work; and make ſuch orders 
for accounts concerning he premiſſes, as ſhall be thought needful, 
and for puniſhment of neglects and other abuſes, and for beſtow- 
ing the profits ariſing by the labour of che priſoners for their relief. 
Provided that the ſum to be ſo paid do not exceed the rate of 6 4. 
a week for any one pariſh. 19 C. 2. c. 4. / 1. 12G. 2. c. 29. 


VII. How they ſhall be reftrained and kept. 


If any perſon ſhall be committed to any priſon, for any crimi- 
nal or ſuppoſed criminal offence, he ſhall nat be removed from 
thence, unleſs it be by habeas corpus or ſome other legal writ ; or 
where he is removed from one priſon or place to another, within 
the ſame county, in order to his trial or diſcharge ; or in caſe of 
ſudden fire or infection, or other neceſſity : on pain that the per- 
ſon ſigning any warrant for ſuch removal, and tne perſon” execu- 
ting the ſame, ſhall forfeit for the firſt offence 100/. and for the 
ſecond 200 J. to the party grieved. 31 C. 2. c. 2. / . 

But on emergent occaſions, as in caſe of infectious diſeaſes, the 
ſheriff or gaoler, with the advice and conſent of three or more 
juſtices (1 2.) may, if they ſhall find it needful, provide other 
ſafe places (with the owners conſent) for the removal of ſick or 
Other perſons out of the uſual gaois. 19 C. 2. c. 4. / 2. 

It ſeemeth generally in all caſes where a man is committed to 
priſon, eſpecially if it be for felony, or upon an execution, or 
but for a treſpaſs or other offence, every gaoler ought to keep ſuch 
priſoner in ſafe and cloſe cuſtody ; ſafe, that he cannot eſcape : 
and cloſe, without conference with others or intelligence of things 
abroad, Dalt. c. 170. | 


And 
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And therefore if the gaoler ſhall licence his priſoner to po abroad 

for a time, and then to come again, or to go abroad with a keeper, 
tho' he come again, yet theſe are eſcapes. Dale. c. 170. 

And hereupon it is lawful for the gaoler to hamper a felon with 
trons to prevent his eſcape. 1 H. H. 601. Dalt. c. 170. 

But the learned editor of Hale's Hiſtory obſerves, that this liber. 

ty can only be intended, where the officer has juſt reaſon to fear 


an eſcape; as Where the priſoner is unruly, or makes any attempt 


to that purpoſe; but otherwiſe, notwithſtanding the common 
ice of gaolers, it ſeems altogether unwarrantable, and con- 
trary to the mildneſs and humanity of the laws of England, by 
which gaolers are forbidden to put their priſoners to any pain or 
torment. And Lord Coke, 2 Inu. 381. is expreſs, that by the 
common law it might not be done. 1 H. H. 601. | 
And if the gaoler keep the priſoner more ſtraitly than he ought 
of right, whereof the priſoner dieth, this is felony in the gaoler 
by the common law: and this is the cauſe, that if a priſoner die 
in gaol, the coroner ought to fit upon him. 3 2. g1. 


But if a criminal, endeavouring to break the gaol, aſſault his 
gaoler, he may be lawfully killed by him in the affray. 1 Haw, 


71. 1 H. H. 496. | 
VIll. How they ſpall be delivered. 


By the 3 H. 7. c. 3. Thoſe that have the cuſtody of gaols, muſt | 


certify the names of all priſoners, to the juſtices of gaol delivery, 
in order to their trial or diſcharge ; on pain of 5 J. 

And if a gaoler detains a priſoner .in gaol after his acquittal, 
unleſs it be for his fees (not for meat, drink, or lodging) this is an 


_ unlawful impriſonment. 2 fe. 53. 


And the gaoler muſt not diſobey a writ of habeas corpus, for 
want of his fees; but the court will not turn the priſoner over, till 
the gaoler be paid all his fees. 2 Haw. 151. 


IX. Of gaolers permitting eſcapes. 


Tf the gaoler voluntarily ſuffer a priſoner to eſcape, he ſhall be 
puniſhed in the ſame manner as the priſoner ought to have been 
who eſcaped : and if he negligently permit him to eſcape, he ſhall 
be puniſhed by fine and impriſonment. And the ſheriff ſhall an- 
ſwer for him. 2 Haav. 134, 5, 6. 


But the principal gaoler is ovly finable for the voluntary eſcape. 


of a felon ſuffered by his deputy ; for no one ſhall ſuffer capitally 
for any crime, but he who is actually guilty of it. 2 Haw. 135. 

But for a negligent eſcape ſuffered by his bailiff, the ſheriff is as 
much liable to anſwer, as if he had actually ſuffered it himſelf ; 
and the court may charge either the ſheriff or bailiff for it: and 
if a deputy gaoler be not ſufficient to anſwer a negligent eſcape, 


his principal muſt anſwer for him. 2 Haw, 135. 


A. Concerning 


E 
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X. Concerning debtors. 


By an act in the 22 C23 C. 2. c. 20. certain regulations are 
made, in relation to poor priſoners for debt, which are inforced 


and inlarged, and (in effect) ſuperſeded, by the 2 G. 2. c. 22. 


and therefore the act of the 22 & 23 C. 2. is only mentioned 
here, becauſe if this latter act, which is but temporary, ſhall be 


permitted to expire, the ſaid regulations will fall back upon the 


aforeſaid ſtatute of C. 2. 

Which ſaid act of the 2 G. 2. (which by the 21 G. 2. c. 33. 
is continued to June 1. 1754, Cc.) enacteth as follows: 

No ſheriff, bailiff, or other officer, ſhall carry any perſon being 
in his cuſtody by any writ, proceſs, or warrant, to any tavern, 
alehouſe, victualling houſe, or to the private houſe of ſuch of- 
ficer, or of any of his relations or tenants, without his conſent ; 


nor charge him for any wine, beer, ale, victual, tobacco, or any 


thing elſe, but what he ſhall freely call for; nor ſhall demand 
more than by law is allowed for ſuch arreſt, or waiting till the 


. priſoner have given appearance or bail, or agreed with the party, 


or be ſent to gaol; nor take any thing for keeping him out of 
gaol; nor ſhall carry him to gaol within 24 hours after the arreſt ; 
nor ſhall take more for a day's diet, or night's lodging, or other 
expences, than what ſhall be allowed by order of ſeſſions, who are 


to make ſtanding rules or orders for aſcertaining ſuch expences. 
. | 


(But by the 3 G. 2. c. 27. J 6. which act hath the ſame conti- 
nuance ; If any perſon arreſted ſhall refuſe to be carried to ſome 
ſafe and convenient dwelling houſe of his own naming, ſo as it be 
in a market town (if he is there arreſted), or within three miles of 
the place of arreſt, not being his own houſe, nor out of the li- 
berty, he may be carried to gaol within the 24 hours.) | 

And the ſheriff ſhall deliver a printed copy of the above clauſe 
to every bailiff; and when the bailiff ſhall give ſecurity upon his 
entring into his office ; ſhall make it part of the condition of ſuch 
ſecurity, that he will ſhew and deliver a copy of the ſaid clauſe 
to every perſon whom he ſhall arreſt and carry to any ſuch houſe, 


and permit him to read the ſame before any liquor or meat ſhall 


be called for; on pain of being puniſhed as for a miſdemeanor. 


2 | ; 
And the gaoler ſhall ſuffer any priſoner to ſend for any victuals 


or other neceſſaries, and to have ſuch bedding, linen, or other 


things, as he ſhall think fit. /. 3. | | 

And the gaoler ſhall take no fees for commitment, chamber 
rent, or diſcharge, but what are now allowed by law, until ſuch 
fees ſhall be ſettled by the juſtices in ſeſſions. And tables ſhall be 


made of the fees when ſo ſettled, and ſhall be ſigned by three or 


more juſtices attending the ſettling, and ſhall be reviewed and con- 
firmed or. moderated, and then figned by the judges of aflize, or 
one of them, together with three or more juſtices of the county. 


And alſo rules and orders for the better government of priſons, 


mall be made, and ſrom time to time enlarged, inforced, or 
| altered 
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altered as occaſion ſhall require, by the judges of aſſize or one of | 


them, and three or more juſtices under their hands. And dupli- 
cates of ſuch tables of fees and rules, ſhall be inrolled by the clerk 
of the peace without fee, and ſhall be hung up and remain in 
every gaol. 

And after ſuch table of fees ſettled and confirmed, no gaoler 
ſhall demand of any priſoner for debt, any greater fee than is 
therein allowed. (Regulations in London, Middleſex, and Surrey, 
to be made by the two chief juſtices, and chief baron, and the 
juſtices of the peace.) / 4. | 7 

And on the petition of any priſoner complaining of any exaction 
or extortion, or other abuſe, by any gaoler or bailiff, to any of 
the judges or juſtices of aſſize, they may determine the ſame in a 
ſummary way, with full coſts. /. 5. 

And the juſtices of the peace ſhall do their beſt endeavours, to 
diſcover charities given for the uſe of priſoners, and may ſend 
for writings, and examine perſons on oath, and order the ſame 
according to the intent of the donors: And liſts of ſuch charities 
ſhall be hung up in the gaol, and be regiſtred by the clerk of the 
peace. /, 6. . | 

And if any ſheriff, bailiff, gaoler,. or other officer, ſhall of- 
fend againſt this act, he ſhall (over and above the penalties by 
former laws) forfeit to the party grieved 50/7. with treble coſts, 

© 14. | | 
| 1 The county gaol is the priſon for malefactors; but priſoners for 
debt, where eſcape lies againſt the ſheriff for their eſcaping, may 
be kept in what place the ſheriff pleaſes. L. Raym. 136. 

But he ſhall not put, keep, or lodge priſoners for debt and 
felons together in one room or chamber ; but they ſhall be put, 
kept, and lodged ſeparate and apart from one another in diſtin& 
roams; on pain of forfeiting his office, and treble damages to 
the party grieved. 22& 23 C. 2. c. 20. , 13. 

But it is ſaid, that a gaoler. is no way puniſhable for keeping a 
debtor in irons. 2 Haw. 152. But it ſeemeth that this muſt at 
leaſt be underſtood with the qualification abovementioned. | 


XT. Concerning the priſons of the king's bench and 
| marſhalſea. 


The juſtices in Faſter ſeſſions ſhall ſet down what ſums ſhall be 
ſent out of every county or place corporate, for the relief of the 
poor priſoners of the King's bench and marſbalſea, ſo as there be 
ſent out of every county yearly 205. at the leaſt to each of the 
faid priſons ; to be paid by the high conſtables out of the gene- 


ral county rate, to two ſuch treaſurers, or one of them, as by 


the more part of the juſtices of the county ſhall be elected to 
be treaſurers: which treaſurers, on the firſt day of Trinity term. 
yearly, ſhall pay over the ſame to the lord chief juſtice of Eng- 
land, and knight marſhal, or to whom they ſhall appoint, taking 
their acquittance for the ſame, or in default of the chief juſtice, 
to the next moſt antient juſtice of the king's bench, _— wp 
©» | | vide 
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| divided between the priſoners of the 4ing's bench and mar/halſea 


priſons. 43 El. c. 2. . 12, 13, 14. 11 C. 2. c. 20. % 1. 
12 G. 2. c. 29. | | Wi 
And if the treaſurer ſhall negle& or refuſe, the king's bench 


may make a rule on him, requiring him to pay the ſame; and 
obedience to ſuch rule may be inforced as other rules of the ſaid 


court, at the coſt and charges of the treaſurer, 11 G. 2. c. 20. 


2, 4. | 3 
/ And that the treaſurer may be the better amenable to the ſaid 


court, he ſhall within 30 days after his election or appointment, 
under the like penalty, tranſmit his name and place of abode to 


the clerk of the crown in the king's bench, to be entred by him; 


for which entry no fee ſhall be paid. / 3. i 


Gauger. See Exciſe, 
Sin. See Exciſe, 
Glaſs, See Exciſe, 
Good behaviour, See Surety. 
Goſs, Burning of it in foreſts. See Burning, 
G2and larceny, See Larceny, 
Szephound. See Game. 


Gunpowder. 
1. U an act made * he SC 1, c 21. (to wit, in 1640, Who may mak: 
being the Jaſt ſtatute of force in that king's reign) All gunpowder, 

ſubjects may make and ſell gunpowder, and bring into the king- 

dom falt petre, brimſtone, or any other materials for the making 

of it. | | 8 5 

And by a ſtatute made in the firſt year of the reign of king 

James the 2d, (which is alſo ſomewhat remarkable) it is enacted, 


that if any perſon ſhall obtain a grant for the ſole making or im- 
| 1 of gunpowder, he ſhall incur a præmunire. 1 J. 2. c. 8. 


2. By the 5 G. 2. c. 20. No maſter of any veſſel outward Shipping or land- 
bound, ſhall receive on board any gunpowder, either as mer- OY of rt 
chandize or ſtore for the voyage (except for his majeſty's ſervice) EN K 
on the 7 hames above Blackwall ; on pain of 5 J. for every 50 1b. Thames abe ve 
weight, and ſo in proportion. /. 2. | Blackwall, 

And the maſter of every veſſel coming into the Thames, ſhall 
land all the powder on board, either before arrival at Blackwall, 
or within 24 hours (if the weather will permit) after he comes 
to anchor there, or at the place of unloading ; on pain of 5 /. for 
every 100 Ub, weight. J. 3, | . | 

SM f And 
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And if any officer of any ſhip (except the king's) ſhall, be. 
tween London bridge and Blackwal!, keep any gun loaded with 
ball, or fire any gun on board above B/ackwa/!, before ſunriſing 
or after ſunſetting; he ſhall forfeit for ſuch gun loaded 5 s. and 
for ſuch gun fired 10s. / 4. | 

And the corporation of Trinity houſe at Debiford fend, may 
appoint a perſon to inſpe&t veſſels ; and if any ſuch officer ob. 
ſtruct him, he ſhall forfeit 5/. / 5. | 


And the faid penalties ſhall go to the poor of the corporation, 


. 6. 5 
7 And two juſtices of Lenden, or the reſpective counties where 
the offence ſhall be committed, ſhall on complaint in ten days 
ſummon the offender, or after oath made of the offence may iſſue 
their warrant for apprehending him, and on appearance or contempt 
may convict him either by oath of witneſſes, or confeſſion, or his 
own view, and levy the penalty by diſtreſs, and if not redeemed in 


five days, by ſale; for want of diſtreſs, he ſhall be impriſoned 


for three months, or till paid: and perſons aggrieved may appeal 
to the next ſeffrons. /. 7. 3 8 

3. No perſon, not being a dealer in gunpowder, ſhall keep 
more than 50 16. or being a dealer, not more than 200 46. longer 
than 24 hours, at any time in any houſe or place, or in any 
houſes or other places, either under the ſame roof, or by dividing 
the ſame, and diſpoſing thereof under different roofs, or in any 
yard or yards, within London and W:ftminfier, or the ſuburbs 


thereof, or within three miles of the tower, or of St. Fames's ; or 


within two- miles of any magazine now erected (that-is, in the 
year 1718,) for keeping gunpowder, belonging to the king for 


the uſe of the publick ; or on the Thames, except in veſſels paſſing 


or detained by tides or bad weather (except carts and other car- 
riages loading or unloading, or paſſing on the highway :) on 
pain of forfeiting the ſame, and the value thereof, with full coſts, 
to him who mal ſue in any court of record at Veęſiminſter in 30 


, £. 16.4.4. 150 166. 


c. 32. f. 1. | # 

And any juſtice of the peace within the ſaid limits, on demand 
by any inhabitants ſhewing a reaſonable cauſe, may iſſue his war- 
rant to ſearch in the day time, for dangerous quantities of gun- 
powder, and break open any places if there be occaſion, and the 
ſearchers may ſeize, and may remove the ſame in 12 hours out 
of the ſaid limits, and detain the ſame till it be determined in the 
courts whether it be forfeited or not. 15 & 16G. 2. c. 32. / 2. 

4. And perſons permitting others to keep gunpowder, in any 
Places not belonging to the owners of ſuch gunpowder, ſhall for- 
feit 1 5. a pound. 15& 16G. 2. c. 32. J 3. 

5. No perſon ſhall carry in the ſtreets of London or Weſiminſter, 
or the ſuburbs thereof, more than 2o hundred weight of gunpow- 


der at one time; and all gunpowder carried in the faid ſtreets in 
any Carts or carriages, ſhall be carried in covered carts or carriages, 


and the barrels cloſe jointed and hooped, and put into caſes of lea- 
ther or canvaſs; and gunpowder carried by man or horſe, ſhall be 


Put into caſes of leather or canvaſs, and entirely covered there- 


with ; 
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Gunpowder. 
Hith : and if any ſhall be carried otherwiſe, it ſhall be forfeited, 
and may be ſeized by any perſon to his own uſe, the offender being 
thereof convicted before two juſtices. 5 G. c. 26. / 4. 

6. By the 22G. 2. c. 38. No perſon ſhall keep gunpowder 
for more than 24 hours at any one time, in greater quantity than 


400 1b. weight, in any houſe or other place, in any city or the 


ſuburbs thereof, or in any market town, or within 100 yards 
thereof, or within two miles of any of the king's palaces, or one 
mile of any the king's magazines ; nor ſhall keep for more than 24. 
hours at any time, a greater quantity than 3000 16. weight in any 
houſe or other place. 22 G. 2. c. 38. / 1. | 

And any two Juſtices, on demand made, and a reaſonable cauſe 
aſſigned, by any pariſh officer or two houſeholders inhabiting 
where it is kept, ſhall iſſue their warrant for ſearching in the day 
time any houſe, ſhop, or other place, and breaking open the doors 
thereof, if there be occaſion ; and if upon ſuch ſearch, more than 
40016. weight, or 3000 16. weight reſpectively as above ſhall be 
found, all exceeding the ſaid quantities ſhall be ſeized, and detain- 
ed, and forfeited to any perſon who ſhall ſue in three months in 
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Keeping gun- 
powder elſe- 
where. 


any court at Meſiminſter; which court ſhall give judgment for re- 


covery of the ſame or the value thereof with full coſts. J 2. 


But no penalty ſhall be incurred on account of a greater quan- 
tity than 30 hundred weight kept within any warehouſe or maga- 
zine already built for that purpoſe (that is, in 1749,) unleſs the 
juſtices at their quarter ſeſſions ſhall on complaint by two inhabi- 
tants near, adjudge the ſame to be dangerous, and until fix months 
after ſuch adjudication ; and provided the ſame be not ſituate in 
any city or the ſuburbs thereof, or in any market town, or within 
100 yards thereof, or within two miles of any of the king's pa- 
laces, or one mile of any of the king's magazines. / 7. 


7. And it ſeems that erecting powder mills; or keeping powder Erecting poweet 
magazines near a town, is a nuſance, for which an indictment or mills, a nulances 


information will lie. For in the caſe of K. and Williams, E. 12 V. 
there was an indictment againſt Roger Williams, for keeping 400 


barrels of powder near the town of Bradford, and he was convict- 


ed accordingly. And in K. and Taylor, T. 15 G. 2. The court 
granted an information againſt the defendant as for a nuſance, on 
atidavits of his keeping great quantities of gunpowder near Malden 
in Surrey, to the endangering the church and houſes where he 
lived. Str. 1167. It might as well have been ſaid, to the endan- 
gering the lives of his majeſty's ſubjects. 


8. No perſon ſhall convey at any one time, in any waggon of Carrying gun- 


other carriage, a greater quantity than 2500 pounds weight; or 
more than 5000 pounds weight in any open veſſel on any river, 
within one mile of any city or market town: And all ſach gun- 
powder ſhall be carried in covered carts and carriages; and the 
barrels ſhall be cloſe joined and hooped, and ſecured that no part 
thereof be ſcattered in the paſſage; on pain of being ſeized and 
forfeited to the informer, on proof of the offence before two 
juſtices. 22 C. 2. c. 38. / 


3. | 
9. But none of the ſaid acts ſhall extend to any magazine be- 
longing to the crown; or to hinder the trying of gun poder by 
| | bis 


powde1 elſe- 


where than in 


London. 
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Seſſions to ap- 
point pla ces for 
ſe 8. 


Working with 
hammers in 


warehouſes, 


- Gunpowder: 


his majeſty's officers; or to the carrying of gunpowder to and | 


from the king's magazines; or with forces in their march, 
5G. c. 26. % 5. 11G. c. 23. J 4. 15 C16 G. 2. c. 32. /.6, 
. /.'5. | | 

10. The juſtices in ſeſſions ſhall, on application to them made, 
appoint convenient plots of ground, two miles diſtant from an 
city or market town, not exceeding two acres, with the uſe of 
convenient roads leading thereto, for erecting warehouſes for 
keeping gunpowder in any quantity, firſt agreeing with the pro. 
Prietor ; and if they cannot agree, the ſaid juſtices ſhall iſſue their 
warrant to the ſheriff to impanel and return a jury, who ſhall on 
oath (to be adminiſtred by the ſaid juſtices) inquire into the value 
of the ground, with the uſe of convenient roads leading thereto : 
And all ſuch verdicts and inquiſitions ſhall be kept with the records 
of the ſeſſions, and be concluſive to all parties: And the ſaid juſti- 
ces may ſend for perſons intereſted, and examine the parties and 
witneſſes on oath : And the ſum to be aſſeſſed as aforeſaid, not 
exceeding 30 years purchaſe, ſhall be paid to the proprietor ; and 
on ſuch payment, or in caſe of refuſal to accept it, on leaving it 
with the ſaid juſtices for the proprietor, the inheritance of the 
grounds, and uſe of the roads leading thereto, ſhall be veſted in 
the purchaſers and their aſſigns, for the purpoſes aforeſaid, and 
not otherwiſe; And the warehouſes to be built thereon, ſhall be 


built in ſuch manner, as will moſt effectually render them ſafe and 


226. 2. c.38. /. 6. 


11. If any perſon ſhall work with any iron hammer, or ham- 


mer plated with iron or ſteel, in any warehouſe or place while any 
gunpowder is there; he ſhall on conviction within one month, by 
the oath of one witneſs, before one juſtice, forfeit 20 5. to the in- 
former; to be levied by diſtreſs by warrant of ſuch juſtice; for 
want of ſufficient diſtreſs, to be committed to the houſe of cor- 
rection, to be kept to hard labour not exceeding one month, nor 
leſs than 14 days. 11 C. c. 23. J. 3. 


Doing any thing 12. Every perſon employed in any ſtorehouſe where gunpowder 


to indanger the 
ring it. 


is kept, or in carrying gunpowder from one place to another, be- 
ing convicted before one juſtice, of wilfully committing any act, 
whereby ſuch gunpowder may be in danger of taking fire, ſhall 
forfeit 5 J. to the informer, for every 100 pounds weight of gun- 
powder contained in ſuch ſtorehouſe, or which he ſhall be em- 
ployed in conveying ; and on non-payment thereof, ſhall be com- 
mitted to the publick gaol, without bail, not exceeding fix months. 


. 38. J 4. 


Guns. See Game. 


Dabcas. 


8. 


| Habeas corpus. See Ball. 
Packney coaches and chairs, 


For the duty on coaches, ſee title Extiſe. 


1. HE king may appoint perſons not exceeding five, to be Commiſſioners, - 


commiſſioners for regulating hackney coaches within the 
bills of mortality. 9g Ar. c. 23. ,. 1. 


2. Which commiſſioners ſhall under hand and ſeal licenſe hack. Licenſing, 


ney coaches within the bills, not exceeding 800; and on every 


licence ſhall be reſerved 5 s. a week, to be paid monthly. 9 An. 


„ 


And they ſhall alſo licenſe hackney chairs within the bills afore- 
faid, not exceeding 400; reſerving a rent of 105. a year, to be 
paid quarterly. '9 Anu. c. 23. /. 3. 10 An. c. 19. J. 158. 12 G. 
C12. /« 156. 


, 


3. Every coach and chair ſhall have a diſtinct mark on each Mark. 
. fide; and if any ſhall alter ſuch mark, he ſhall forfeit 5 J. half to 


the informer, and half to the king. 9g An. c. 23. J. 


4. No horſe to be uſed with any hackney coach, ſhall be under 2 the 


14 hands high. 9 An. c. 23. /. 4. 


5. No perſon ſhall drive or let to hire any hackney coach with- Penalty of dri- | 
out licence; on pain of 5 J. nor ſhall carry any perſon for hire in wing without 


a hackney chair, without licence; on pain of 40s. in like man- 
lier. "0 at. © 33-4 | | 
And by the 1 G. ff. 2. c. 57. No unlicenſed perſon ſhall ply with 
any coach or hearſe, or ſhall let to hire any mourning coach, with- 
in the bills aforeſaid, on pain of 5 J. as for driving unlicenſed. /. 3. 
And if any perſon ſhall drive a mourning coach to a funeral, 
not having a number on it, or except it be a coach attending the 
maſter or ſome of his family ; on information given to the com- 


miſſioners, they may ſummon the driver, and unleſs ne prove an 


= 


order from the maſter to attend at the funeral, the driver or the 
| undertaker ſhall forfeit 5/. J 4. 
6. And the coachman ſhall not take above the rate of 105. a Rates, 


day, reckoning 12 hours to the day ; and by the hour, not above 
18 4. for the firſt hour, and 124. for every hour after: And no 


| perſon ſhall pay from any of the inns of court or thereabouts to 


any part of St. James or the city of I eſiminſten (except beyond 
Tattle-ftrect ) above 12 d. and the ſame prices from the ſame places 
to the inns of court or thereaboats ; and from the inns of court or 
thereabouts, to the Royal Exchange 12 d. and if to the Tcaver, or 
Biſhopgate-flreet, or Aldgate, or thereabouts 18 d. and ſo from the 
ſaid places to the ſaid inns of court as aforeſaid: and the like rates 
from and to any place, at the like diſtance, within the places be- 
forementioned. ꝙ An. c. 23. /. 6. | 

And no perſon ſhall be obliged to pay above 12 4. for a coach 
for any dittance (not above ſpecified) not exceeding one mile and 
| M m 2 four 
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By-laws, 


Driver exacling. 


Miſbehaving. 


Perſon refufing 
to Pay. 


Power of the 
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Hackney coaches and chairs. 


four furlongs; nor above 15s. 64. for any diſtance above a mile 
and four furlongs, and not exceeding two miles: And no chair. 
man ſhall take more than the rate for any hackney coach driven 
two thirds of the ſame diſtance; on pain of 40s. / 7, 8. 

7. And the commiſſioners may make by-laws, to bind all per. 
ſons licenſed, and the renters of ſuch licences, and the drivers, 
ib. 1G. fl. 2. e. 57. . 1. 5 

The ſame to be approved by the lord chancellor, commiſſioners 
of the great ſeal, two chief juſtices, and chief baron, or three of 
them. 9 An. c. 23. . 17. 

8. And if any hackney coachman ſhall refuſe to go at, or exact 
more for his hire, than according to the above act, or by-laws ; 
he ſhall forfeit a ſum not exceeding 3/7. nor under 10s. 1G, 
. 2. 

9. And if any perſon who ſhall drive a coach, or carry a chair 
for hire, acting under a perſoa licenſed, ſhall be guilty of miſbe- 
haviour, by demanding more than his fare, or giving abuſive lan- 

vage, or other rude behaviour; he ſhall, on conviction on oath, 
orfeit not exceeding 203. to the poor; and if he ſhall not be able, 
or refuſe to pay, he ſhall be committed to Bridearell or ſome other 
houſe of correction, to be kept to hard labour ſeven days, and re- 
ceive the publick correction of the houſe before he be diſcharged, 


9 An: c. 23. / 49. | 


And on miſbehaviour of a coachman by abuſive language, or 


otherwiſe, the commiſſioners may revoke his licence. /. 19. 


10. And if any perſon ſhall refuſe. to pay, or ſhall deface any 


coach or chair, any juſtice may grant his warrant to bring him be- 
fore him; and on proof upon oath may award ſatisfaction to the 
party, and on refuſal to pay, may bind him over to the next ſeſ- 
ſions, who may determine the ſame. 9g Ar. c. 23. J. 22. 

11. The rents and penalties to be levied by diſtrefs, by warrant 
of three commiſſioners ; which diſtreſs ſhall be ſold in ten days, 
returning the overplus, charges of the diſtreſs and of the warrant 
being firſt deducted (if on ſeven days notice they pay not the fine 
without ſuch warrant) ; and in default of diſtreſs, to be impriſon- 
ed till paid: and if any rent ſhall be unpaid for 14 days, the 
commiſhoners may withdraw the licence. g Ar. c. 23. /. 12. 

And moreover, the breach of the by-laws, and of theſe rules 
and orders, may be puniſhed by any juſtice of the peace, mayor, or 
bailiff, where the offence ſhall be committed, in like manner as by 
the commiſſioners. 9g An. c. 23. . 17. 1G. ff. 2. c. 57. J 7. 


Note; The clauſe in the act of the 12 G. c. 12. abovemen- 
tioned, was only to continue for 18 years; but by the 16G. 2. 
c. 26. it is continued to June 24, 1760, fc. 


In which ſaid act of the 16 C. 2. there ſeems to be a miſtake, | 


which hath unſettled all the other acts abovementioned. For 
whereas the 9 An. c. 23. ſo far as it relates to this ſubject, was to 
continue for 32 years, and afterwards by the 3 G. c. 7. / 1. was 
made perpetual ; and the ſaid act of the 10 Au. c. 19. fo far as it 
relates to this ſubject, was to continue for 31 years, and afterwards 


by the ſaid act of the 3 C. c. 7. J 1. was alſo made a 


and t 
the c 
of th 
as tel 
the 1 
they 
or if 


the 9 An. c. 23. doth conſequently attend the fate of the ſame act 
of the 9 An. Now this act of the 16 G. 2. recites them all three * 


or if that miſtake ſhall not in the mean time be rectified. 


mall (on the receipt and ſecurity given as aforeſaid) grant licences licence. 


| Offender ſhall be diſcovered ; and for nonpayment thereof, ſhall 


' Hawkers and pedlars. 633 


and the ſaid act of the 1 G. ff. 2. c. 57. which explains and amends 


as temporary only, and continues them along with the ſaid act of 
the 12 G. to June 24. 1760, Sc. By which it may ſeem, that 
they will expire at that time, if they ſhall not be farther continued ; 


Mares. See Game. 
Parepipes, See Game. 
Harveſt, See Game. 


A >” „ 


Pawkers and pedlars. 


t. HERE ſhall be paid by every hawker, pedlar, petty Licence duty, 
chapman, or any other trading perſon going from town 
to town, or to other mens houſes, and travelling either on foot, 
or with horſe, horſes, or otherwiſe {except as herein after except- 
ed), carrying to ſell, or expoſing to ſale any goods, wares, or 
merchandizes, a duty of 47. a year. And every perſon ſo tra- 
velling with a horſe, aſs, mule, or other beaſt bearing or drawing 
burden, ſhall pay 47. a year for each horſe or beaſt, over and 
above the other 4/. 9 & 10VF. c. 27. J. 1. | 
2. And every ſuch perſon, on receiving his licence, ſhall pay Payment of the- 
to whom the commiſſioners of the treaſury, or three of them, ©"? 
ſhall appoint for licenſers, or their deputy, half the duty, and 
give ſecurity by bond, with one or more ſureties, to the king, 
for payment of the other half at the end of fix kalendar months, 
unleſs he ſhall chuſe to pay down the other half, in which caſe he 
ſhall be allowed after 2s. in the pound for prompt payment. 
0& 10; can fete 1 | | 
3. And the commiſſioners for theſe duties, or two of them, Granting the 


to be by them ſubſcribed ; for which ſhall be taken only 1 s. un- 
leſs ſuch perſon travel with a horſe or beaſt, and in that caſe ſhall 
be paid only 2 5. above the duties. 9 & 10 V. c. 27. , 4. OY 
4. And if any ſuch perſon be found trading as aforeſaid, with- Do without 
out, or contrary to ſuch licence; or if on demand made by any fokog to ſheit, 
juſtice of the peace, mayor, conſtable, or other peace officer of | 
any town corporate or borough, where he ſhall ſa trade, ſhall not 
have his licence ready to be produced; be fall forfeit 12 l. half 
to the informer, and half to the poor of the pariſh wherein the 


ſuffer as a common vagrant, and be committed to the houſe of 
correction. 9 & 10 V. c. 27. f.3. 3& 4 An. c. 4. J. 4. 

He Gall forfeit 121.) M. 5 G. K. and Beck. Although the ſta- 
tute here mentions nothing of conviction, yet nevertheleſs there 
ought to be a formal conviction; and a certiorari will lie for the 


remaval of it. Str. 127. 
3 M m z And 
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HaWkers and pedlars. 
And if any conſtable or other officer aforeſaid, ſhall refuſe of 
neglect, upon due notice, or his own view, to be aiding in the 


execution hereof, being thereunto required, and be thereof con- 
victed on oath of one witneſs before one juſtice where the offence 


mall be committed; he ſhall forfeit 40 5. by diſtreſs and ſale by 


Lending licences. 


Counterfeiting 
licences. 


Exceptions. 


warrant of ſuch juſtice, half to the poor, and half to the proſe- 
tutor. 9 & 10 V. c. 27. f. 7. 

And any perſon may ſeize and detain any ſuch hawker, pedlar, 
petty chapman, or other trading perſon, till he produce his li. 
cence if he have any, or if he be found trading without a licence, 
for ſuch reaſonable time as he may give notice to the conſtable, 
churchwarden, overſeer, or ſome other pariſh officer, who ſhall 
carry ſuch perſon ſo ſeized before a juſtice ; whe ſhall, either on 


confeſſion, on proof by witneſs upon oath, convict the offender, 


and by his warrant cauſe the ſum of 12 J. to be forthwith levied 
by diftreſs and ſale of the offender's goods, wares, or merchan. 
W 7.27. 8. | 

5. If any perſon ſhall lend or let ont to hire his licence, he and 
alſo the perſon trading under colour thereof, ſhall forfeit each 400. 
half to the king, and half to him that ſhall ſue in any court of 
record. 3& 4 An. c. 4. J. 4. | | 
6. If any perſon ſhall forge or counterfeit, or travel with a 
forged or counterfeited licence; he ſhall forfeit 50 J. half to the 
king, and half to him that ſhall ſue in the courts at Weſtminſter, 


and ſhall alſo be liable to be puniſhed for forgery. 9 & 107. 


5. \ | 

7. But nothing herein ſhall prohibit any perſon from ſelling 
acts of parliament, forms of prayer, proclamations, gazettes, li- 
cenſed almanacks, or other printed papers licenſed by authority ; 


or any fiſh, fruits, or victuals; nor to hinder any perſon who is 


the real worker or maker of any goods or wares, or his children, 
apprentices, ſervants, or agents, from carrying abroad, expoſing 
to ſale, or ſelling any of the ſaid goods and wares of his own ma- 
king, in any publick fair, market, or elſewhere ; nor any tinker, 
cooper, glazier, plummer, harneſs mender, or other perſon uſually 
trading in mending kettles, tubs, houſhold goods, or harneſs, from 


going about and carrying with him proper materials for mending 


Treble coſts, 


the ſame. 9 10 ,. c. 27. J. 9. 

Alſo perſons trading in the woollen and linen manufactures, and 
ſelling the ſame by wholeſale, ſhall not be deemed hawkers, ped- 
lars, or petty chapmen. 3 & 4 An. c. 4. /. 14. 

Alſo no maker or wholeſale trader in Exgliſb bone lace, ſhall 
be deemed a hawker, pedlar, or petty chapman. 4 C. c. 6. 

Alſo nothing herein ſhall extend to hinder any perſon from 
ſelling any goods in any publick fair or market. 9 & 10 U,. 
12. | 

And nothing herein ſhall- give any power for the licenſing of 
ſuch perſons to fell any goods in cities, boroughs, towns corporate, 
or market towns, otherwiſe than they might have done before. 
riß. | | 

8. Perſons ſued for any thing done herein, may plead the ge- 
neral iſſue, and have treble coſts. 9 & 10. c. 27. J 6. 
| Dawbs 
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| Þawks and hawking. See Game, 
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HE 2 F. Sz. 2. e. 8. and 8 & ꝙ W. c. 17. do contain 
regulations concerning the ſelling of hay within the bills 


1 | of mortality, which are not general enough to be here inſerted at 
large. . | | 
In | 
r. Days, See Game. 
.  Þeath, See Game. 
Hedge bzeaking, See Wood, 
1. Ns : £2: 
of T I 
a 
he Hemp. 
r, | | | | | 
V. T ſhall not be lawful to any perſon to water any hemp or flax, 
in any river, running water, ſtream, brook, or other common 
ng pond, where beaſts uſed to be watered ; on pain that every perſon 
li. offending ſhall forfeit 20 5. half to the king, and half to the party 
y; grieved, or any other who ſhall ſue in any court of record, leet, 
is or law day. 33 H. 8. c. 17. | 
en, | : | 
ng — | | wad — 
ng AE | 8 | 
er, | 
ly Herring fiſhery. 
ng J* any perſon ſhall damnify or deſtroy, without conſent of the 
1 ſociety, any of the nets, fails, cordage, ſtores, or other ma- 
g terials, belonging to the ſaid ſociety ; he ſhall, on conviction on 
go the oath of one witneſs before one juſtice, forfeit to the ſociety 
| 1 treble value, by diſtreſs ; and for want of ſufficient diſtreſs, to be 
25 committed to the houſe of correction to hard labour for any 
5 time not exceeding three months, or till ſatisfaction be made. 
* Proſecution to be in ſix kalendar months. 28 G. 2. c. 14. / 9. 
IF Þides and Skins. Sec Leather, 


as, Pigh conſtable, See Conſtable, 
Pigh treaſon. See Treaſon. 


” 2 Highways, 


Highways. 


OTE; Bridges repaired by the pariſh or townſhip, and 
which conſequently come under the cognitance of the 
ſurveyor of the highways, are comprehended under this title: 
County bridges are treated of under title Bꝛidges. | 
| For the ordering of ſtreets in cities and market towns, ſee title 
Scavengers. 


Moſt of the books are remarkably confuſed -under this title ; 


occaſioned by a multiplicity of ſtatutes, ſtanding unrepealed, and 


yet altered perhaps five or fix times, or oftner, by ſucceedirg fta. 
tutes. In order to extricate the ſubject out of which perplexity, 
I have endeavoured to make the heads of this title leſs general, 
ſelecting the law relating to each diſtinct article by it ſelf. 

But before I deſcend to particulars, it is proper to premiſe a 
clauſe in the ſtatute of the 24 C. 2. c. 43. which makes a great 
alteration in the whole law relating to this title; and is as fol. 
lows : h 5 

Whereas ſeveral acts have been made, as well for repairing and 
amending divers publick roads, as for puniſhing offences done or 


committed upon or to the highways, the good intentions whereof 


have not been anſwered, for want of due execution of the ſaid 


laws; for remedy, and as a further encouragement to infermers, 


All penalties and forfeitures impoſed. by this or any former add, 
ſhall be wholly given to, and veſted in the informer or perſon who 
ſhall ſue for the ſame, who may ſue for and recover the ſame in 
the ſame manner as they are directed to be ſued for and recovered 
by the ſaid ſtatutes reſpectively; or otherwiſe by action at law, 
in any of the courts of record at Weflmirfter, in manner follow- 
ing, vis. Where any perſon ſhall be liable to a pecuniary penalty, 
the-ſame may be ſued for by action of debt, in which it ſhall be 
ſufficient to-declare, that the defendant is-indebted to the plaintiff 
In the ſum of being forfeited by an act intitled —— 
And where the forfeiture is of any horſe, or other goods, by an 
action of trover, in which the value of ſuch horſe or other goods 
liable to the forfeitore ſhall be given. in damages, without any 
ſeizare or demand thereof: And the plaintiff, if he recovers, 
ſhall have double coſts. Provided, there ſhall not be more than 
one recovery for the ſame offence; and that no action be brought 
by virtue of this act, in any of the ſaid courts, unleſs it be brought 
before the end of fix calendar months after the offence committed, 
7X > Pugs | | | 
This being premiſed, I ſhall reduce the other laws concerning 
highways, under the following heads ; | | | 


T What is a highway. | 


I. Concerning the ſpecial ſeſſions for the bighways. 


II. Appointment of the ſurveyor. 


IV. Surveyr's 


' Highways. ._ "nn 
u. Surveyor*s general duty on acceptance of bis e 

V. Who ſhall repair. 

VI. The proportion of labourers and cri 


= 8. Providing materials. 
the 
le: VIII. Concerning the fix days work, 


IX. Of annoyances in general. 


ate A. Ditches adjoining to the highway, 
le; XI. Vater in the highway. 

> | XII. Hedges adjoining to the highway, 
ity, XIII. Mood growing in the highway. 
ral, 


X J. Straw, dung, ſtones, timber, laid in the bigh- 


e 2 WAY. 


wn == Gate erected acrofs the highway. EE 

* I. Nuſance by an unlawfu] number of horſes or 
ni | beaſts in carriages. 

o. VII. Nuſanceby unlawful breadth and tire of wheels. 
7 VIII. Nuſance of riding upon carriages, or the 
6, 5 drivers otherwi ſe misbebaving. 

5 AIX. Pulling up blocks in the highway. 

- XX. Concerning guide poſts. 

red XXI. Breadth and widening of highways. 

" AAII. Lands given to repairing highways. 

ty, XXIII. Aſſeſſment for the repair of highways. 

5 XXIV. In what caſe the whole pariſh nates be con- 
0 | tributory. 
= XXV. ca provi Gon for the fame by lle common 
s . 
2 . Preſentment or indiment of the 2 
an in general. | 
bt 


XXVII. Preſentment by a Inftics on his own view, 
 XAXVTIT. Power of the leet to puniſb offences. At 
XXIX. Fines and the diſpoſal thereof. 1 
XXX. Surveyor's account, tt 
XXXI. Appeal. 
AAAII. Certiorari. 
AAAIII. Turnpikes. 
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Three kinds of 
highways. 


Difference be- 


Highways. 


J. What is a highway. 


1. There are three kinds of ways; 1. A foot way. 2. A foot 


and horſe way, which is alſo a pack or drift way. 3. A foot, 
horſe, and cart way. 1 ft. 56. 
2. It ſeemeth that any one of the ſaid ways, which is common 


tween a highway to all the king's people, whether it leads directly to a market 


and a private 
Ways 


town, or only trom town to town, and does not terminate there, 
but is aiſo a thoroughfare to other towns, may properly be called 
a highway. And therefore the diſtinction which is taken in ſome 
books, concerning this matter, ſeems to be very reaſonable ; that 
every way from town to town may be called a highway, becauſe 
it is common to all the king's ſubjects; and conſequently that a 
nuſance therein is a common nuſance, and puniſhable by indict. 


ment: but that a way to a pariſh church, or to the common fields 


of a town, or to a private houſe, or perhaps to a village which 


Ho far outlets 
are part of the 
highway. 


How far a river 
may be an high- 
way. 

Highway 
changed, 


terminates there, and is for the benefit of the particular inhabi- 


tants of ſuch pariſh, houſe, or village only, may be called a pri- 


vate way, but not a highway, becauſe it belongeth not to all the 
king's ſubjects, but only to ſome particular perſons, each of which, 
as it ſeems, may have an action on the caſe for a nuſance therein, 
1 Haxw, 201. | | 
3. It hath been holden, that if there be an highway in an open 
field, and the people have ufed time out of mind, when the ways 
are bad, to go by outlets on the land adjoining, ſuch outlets are 
parcel of the way; for the king's ſubjects ought to have a good 


paſſage, and the good paſlage is the way, and not only the beaten 


track ; from whence it follows, that if ſuch outlets be ſown with 
corn, and the beaten track be foundrous, the king's ſubjects may 
juſtify going upon the corn. 1 Haw. 201. 


4. In books of the beſt authority, a river common to all men 
is called an highway. 1 Haz. 201. 


5. It ſeemeth to be agreed, that an ancient highway cannot be 


changed, without the king's licence firſt obtained upon a writ of 
ad quod damnum, and an inquiſition thereon found, that ſuch a 
change will not be prejudicial to the publick ; and it is ſaid, that 
if one change a highway without ſuch authority, he may ſtop the 
new way whenever he pleaſes; and it ſeemeth, that the king's 
ſubjects have not ſuch an intereſt in ſuch new way, as will make 
good a general juſtification of their going in it as a common 
highway, but that in an action of treſpaſs brought by the 
owner of the land, againſt thoſe who ſhall go over it, they 
ought to ſhew ſpecially, by way of excuſe, how the old way 
was obſtructed, and the new one ſet out; allo it is ſaid, that the 


inhabitants are not bound to keep watch in ſuch a new way, or to 


make .amends for a robbery therein committed, or to repair it. 
1 Haw. 201. | =, | 
But by the 8 © 9g V. c. 16. Where any highway ſhall be in- 
cloſed, after a writ of ad quod damnum iſſued, and inquiſition 
thereupon taken, any perſon aggrieved by ſuch incloſure may 
complain thereof by appeal to the next quarter ſeſſions, whoſe de- 
termination 


tion A 


termination ſhall be final ; and if no appeal be made, the inquiſi- 


wich has been an ancient highway, by degrees changes its courſe, 


hold of the ſoil; but the free paſſage is for all the king's liege freehold of an 
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tion and return, entred and recorded by the clerk of the peace at 

the quarter ſeſſions, ſhall be binding to all perſons. /. 6. 
However it is certain, that a highway may be changed by the 

act of god; and therefore it hath been holden, that if a water 


and goes over different ground from that whereon it uſed to run, 
yet the highway continues in the new channel, in the ſame man- 
ner as in the old. 1 Haw. 202. 
6. The freehold of the highways is in him that hath the free- To whom the 


people. 2 Luft. 705. : | | r= be- 
H. 8 G. 2. Sir Jon Lade againſt Shepherd. Upon trial of an : 


action of treſpaſs, a caſe was made; that the place where the ſup- 
poſed treſpaſs was committed, was formerly the property of the 
plaintiff, who ſome years ſince built a ſtreet upon it, which has 
ever fince been uſed as a highway ; that the defendant had lands 
contiguous, parted only by a ditch, and that he laid a bridge over 
the ditch, the end whereof reſted on the highway. And it was 
infiſted for the defendant, that by plaintiff's making it a ſtreet, it 
was a dedication of it to the publick; and therefore however he 
might be liable to an indictment for a nuſance, yet the plaintiff 
could not ſue him as for a treſpaſs on his private property. Bat 
by the court; It is certainly a dedication to the publick, ſo far as 
the publick has occaſion for it, which is ouly for a right of paſ- 
ſage: but it never was underſtood to be a transfer of the abſolute 
property in the ſoil. So the plaintiff had judgment. Str. 1004. 


II. Concerning the ſpecial ſeſſions for the highways. Special ſeflions, 


1. The juſtices, in their reſpective diviſions, ſhall once in four 
months (on pain of 5 J.) hold a ſpecial ſeſſions for the highways, | 


and ſhall thereunto ſummon all the ſurveyors, and give them a 


charge, and declare unto them their duty. 3 V. c. 12. % g, 11. 
2. And one of the ſaid ſeſſions ſhall be holden on Jan. 3. 
yearly, or within 15 days after. 3 V. c. 12. % 3. | 


7 Devor. Surveyors ap- 

III. Appointment of the ſurveyors. 3 
1. On Dec. 26. yearly, unleſs it be Sundiy, and then on the 
27th, the conſtable, churchwardens, ſurveyors of the highways, 
and inhabitants in every pariſh, ſhall aſſemble, and the major 
part of them ſhall make a liſt of the names of a competent num- 
ber of the inhabitants in their pariſh, who have an eſtate in lands, 
tenements, or hereditaments in their own or their wives right, of 
10/7. a year, or a perſonal eſtate of the value of 100 J. or are 


occupiers or tenants of houſes, lands, tenements, or heredita- 


ments, of 30 J. a year, if any ſuch there be, or if there be no 
ſuch perſons in the pariſh, then the ſaid lift to be of the moſt ſuf- 
ficient inhabitants. „ 

2. And ſhall return ſuch liſt to the ſpecial ſeſſions to be held 


for that purpoſe within the diviſion, on Jau. 3. or within 15 a 
| after; 


{ 
| 
| 
{ 
| 
4 
| 
ö 
1 
8 


. 
. 
8 - I 
1 IIS IPRA 29a, 
. A ˙ A eges 7 hp OPT, PAT PS oy 7 Pg nts — 
« —— ——— - — —— — — "= — — — —— 5 —— 


ans "of neo = 


- - — — 


n = IE 
„„ %% 


— — * — — — — 
DIC . WMC -Gͥmꝗr Apr 


— ns mn 


— — — 


r 


— — —— 


CN CC — ms erm 


— n—_e————_——__ 
— ——— — 


= — — — . CO 


„„ 
* — 


e . . e reid EIS ar 


S * 
— 


— 


j 
4] 
] 
: 
k 
4 
' 
| 
N 
4 
U 
[ 


540 Mighways. 
| after; of the time and place of which ſeſſions ſo to be holden, 
the ſaid juſtices ſhall give notice (A) to the conſtables, church. 


wardens, and ſurveyors, at leaſt ten days before. 3 V. c. 12, 1 f 
7.3. 


3. And if the conſtables, churchwardens, and ſurveyors ſhall any 0 
not return ſuch liſt, every of them making default ſhall forfeit 207, any 
by diftreſs, by warrant of two of the ſaid juſtices, or in default G 00 
thereof, of any neighbouring juftices. 3 V. c. 12. / 4. » 
4. And the ſaid juſtices ſhall then and there, out of the ſaid ans 
lifts, according to their diſcretion, and the largeneſs of the pariſh, way 
by warrant under their hands and ſeals (B), nominate and appoint what 
one, two or more, as they ſhall think fit and approve of, to be (ur. TY 
veyor or ſurveyors of the highways of every pariſh or town within Goin 
the diviſion for the year enſuing. 3 V. c. 12. . 3. op 
5. Which nomination and appointment ſhall by the conſtables [cl 
or ſurveyors be notified te the perſon ſo nominated, within fix : ta 
days after ſuch nomination, by ſerving him with the ſaid warrant, At 
or by leaving the ſame, or a true copy thereof, at his houſe or 8 
uſual place of abode; and from thenceforth he ſhall be ſurveyor, | way 
. | 
6. If he ſhall not take upon him, and execute the office, he - | 3 
Mall forfeit 5 J. in like manner. 3 V. c. 12. / z. ä all t. 
7. And in caſe of ſuch neglect or refuſal, the ſaid juſtices ſhall he 
appoint others in like manner, who ſhall execute the office, on the that 
like penalty. 3 V. c. 12. .. 3. h | 10 ry 
| | fron 
L. Surveyor's general duty on acceptance of his office, 2 
3 i | c 
Receiving the 1. He ſhall receive what money remained in his predeceſſor's 26 
former ſurveyor's hands. 3 V. c. 12. /. 9. tion 
account. 8 . | 
1. He ſhall within 14 days after acceptance of his office, and WD 
rt © !orvey ſ% from time to time every f h f if required 
off the roads. | y four months, or oftner, if require RY 
: thereunto by warrant of two juſtices, view all the roads, common f 
highways, bridges, cauſeways, pavements, hedges, ditches, and dut 


watercourſes appertaining to ſuch highways, together with all ple 
nuſances, or incroachments thereupon, and give a particular and 
| true account in writing upon oath, of the ſtate and condition of 
; all ſuch highways, and more eſpecially of ſuch faults and defects 
as want to be repaired, and of the negle&s of labourers, to the ha 
next ſpecial ſeſſions, to the end that the ſaid accounts may be 


de 
carefully preſerved, and that at all future ſeſſions the juſtices of vi 

the diviſion may have full information of, and may be able to exa- 
mine into the particular ſtate and condition thereof: And if he Wi 
ſhall negle& to give ſuch account, he ſhall forfeit 5 J. by diſtreſs, te 
by warrant of two juſtices of the diviſion, or in default thereof, ar 
of any neighbouring juſtices. 1 G. ff. 2. c. 52. / 2. th 

For which oath no fee ſhall be taken. , 11. | 

Penalty for neg- 3. And there is a general penalty of 40 s. laid on him by the 2 


le& of duty, acts of 3 V. c. 12. and 1G. PB. 2. c. 52. for any neglect of 
his duty, on either of the ſaid acts, to be levied in like manner. 


F. Il lo 


— 


ed 


try 


way, incloſeth his lands on both ſides thereof; in which caſe, he 
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V. Who ſhall repair. 


It ſeems to be agreed, that of common right (that is, by the Parith in general 
common law) the general charge of repairing all highways lies on do repair. 
the occupiers of the lands in the pariſh wherein they are: But 
there is no doubt, but particular perſons may be burdened with 
the general charge of repairing a highway, in two caſes : 
1. In reſpect of an incloſure of the land wherein it lies; as Repairing in re- 
where the owner of lands not incloſed, next adjoining to the high- ſpect of an in- 
cloſure, 
is bound to make a perfect good way, and ſhail not be excuſed for 
making it as good as it was at the time of the incloſure, if it 
were then any way defeCtive; becauſe, before the incloſure, the 
ople uſed, when. the way was bad, to go for their better paſſage, 
over the fields adjoining, out of the common tract, which liberty 
is taken away by the incloſure. 1 Haw. 202. | 
And if the way is not ſufficient, any paſſenger may break down 
the incloſure, and go over the land, and juſtify it, till a ſufficient 
way is made. 3 Sali. 182. 
Alſo it hath been holden, if one incloſe land on one fide, which 


| hath been anciengy incloſed of the other fide, he ought to repair 


all the way ; but if there be not ſuch an ancient incloſure of the 
other ſide, he ought to repair but half that way; and it is ſaid, 
that wherever one is bound to repair a highway, in reſpect of an 
incloſure, and lays it open again as it was before, he ſhall be freed 
from the charge of repairing it. 1 Haw. 202. | 
2. A particular perſon may be bound to repair a highway, in Repairing by 
reſpect of a preſcription ; and it is ſaid, that a corporation aggre- Preſcription, 
gate may be compelled to do it, by force of a general preſcrip- 
tion, that it ought and hath uſed to do it, without ſhewing that it 
uſed to do ſo in reſpect of the tenure of certain lands, or for any 
other conſideration; becauſe ſuch a corporation in judgment of 


law never dies, and therefore if it were ever bound to ſuch a 


duty, it muſt needs continue to be always ſo; neither 1s it any 
plea, that ſuch corporation hath always done it out of charity, for 
what it hath always done, it ſhall be preſumed to have been al- 


ways bound to do: but it is ſaid, that a perſon cannot be charged 


with ſuch a duty, by a general preſcription from what his anceſtors 
have done, unleſs it be for ſome ſpecial reaſon, as the having land 
deſcended from ſuch anceſtors, which are holden by ſuch like ſer- 
vice. 1 Haav. 202. | | 

Yet it ſeems, that an indictment charging a tenant in fee ſimple, 
with having uſed of right to repair ſuch a way by reaſon of the 
tenure of his land, is certain enough, without adding, that his 
anceſtors or thoſe whoſe eſtate he hath, have always ſo done; for 
that is implied. 1 Haw. 203. | 3 

But the indictment muſt ſet forth, where thoſe lands lie, 
2 H. H. 181. | 


FVI. The 
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Proportion of 
Jabour . 


HighWays. 
VI. The proportion of labourers and carriages. 


1. Every perſon, for every ploughland in tillage or paſture that 
he ſhall occupy in the pariſh, ſhall find and ſend at every day and 
place appointed, one wain or cart, furniſhed after the cuſtom of 
the country with oxen, horſes, or other cattle, and all other ne- 
ceſſaries meet to carry things convenient for that purpoſe, and 


alſo two able men with the ſame. 2 C3 P. & M. c. 8. / 2. 


Every perſon) It hath been holden, that perſons in holy ordets 
are within the purview of theſe ſlatutes, in reſpect of their ſpiri. 
tual poſſeſſions, as much as any other perſons whatſoever in reſpect 


of any other poſſeſſions; for the words are general, and there is 


no kind of intimation that any particular perſons ſhall be exempted 
more than others. 1 Haw. 204. 


For every ploughland) Therefore if he occupies and keeps in 
his poſſeſſion ſeveral ploughlands in ſeveral towns, he ſhall be 
charged to find in each town or pariſh where ſuch ploughlands do 
lie, one cart or carriage, in like manner as if he were a pariſhioner 
in the ſeveral pariſhes. 18 EJ. c. 10. / 4. 


Ploughland] By the 7 & $ IV. c. 29. A ploughland, as to re. 


pairing highways, is limited to 50 J. a year. 
That he fhall occupy} It hath been holden, that notwithſtanding 


the words of the ſtatute extend only to the occupiers of land, yet 
if the owner neither occupy them, not let them, but ſuffer them 


to lie freſh, he ſhall be charged as much as if he had occupied 
them; for there is no reaſon that the publick ſhould fuffer for his 
negligence. 1 Haw. 204. | | 


In the pariſh] And if he ſhall occupy a ploughland lying in ſe- 
veral pariſhes, he ſhall be chargeable within the pariſh where he 
dwelleth, in like manner as a perſon having a ploughland in any 
one pariſh. 18 EI. c. 10. / 3. | | 

2. Alſo every perſon keeping a draught or plough in the pariſh, 
ſhall find and ſend one wain or cart in like manner, with two able 
men. 2&3 P. M. c.8./. 2. 


And it hath been holden, that he who keeps ſeveral draughts in 


a pariſh, is bound to ſend a team for each draught, whether he 
occupy any land in the pariſh or not. 1 Haw. 204. 


3. And where there is no uſe of carts and teams for amending 


of highways, but the uſage is to carry materials on horſes backs or 


any other kind of carriage; the inhabitants ſhall ſend ſuch horſes 


or carriages, with able perſons to work with the ſame, under the 
like penalty as for carts and teams. 22 C. 2. c. 12. /.8. 

4. And if the ſaid carriages ſhall not be thought needful by the 
ſurveyor, then the perſon that ſhould have ſent ſuch carriage, ſhall 
for every carriage ſo ſpared, ſend two able men. 2& 3 P. & M. 
. 


5. Moreover, beſides thoſe perſons who are obliged to ſend car. 
riages, every other perſon (except in Londin) that ſhall be aſſeſſed 
5 | to 


to the payment of any ſubſidy, to 5 J. in goods, or 40s. in lands, 
ſhall find two able men. 18 El. c. 10. J. 2. 

6. And every other houſholder, cottager, and labourer, able 
to labour, and being no hired ſervant by the year, ſhall by him- 
ſelf or one ſufficient labourer, work on the ſaid days. 2 & CF 
& M. c. 8. J. 2. | | 


VII. Providing materials. 


1. The ſurveyor may take and carry away of the rubbiſh or Surveyor may 


ſmalleſt broken ſtones of any quarry within the pariſh, without li- **** and carry 


cence, controulment, or impeachment of the owner, ſo much as he rubbiſh, 


ſhall judge neceſſary for repairing the ways. 5 EI. c. 13. / 3. 


But he may not cauſe any rubbiſh to be digged out of a quarry, 

but only ſhall have ſuch as ſhall be found there ready digged by 

the owner or his order. /. 4. | | 

2. And for default of any quarry, not being within his limits, May gather 
or in default of rubbiſh not to be found there, he may gather ftones. 
ſtones lying upon any grounds within' the pariſh, and meet to be 

uſed for ſuch purpoſe ; and thereof take and carry away ſo much 

as by his diſcretion ſhall be thought neceſſary to be employed in 

the amendment of the highways. 5 EI. c. 13. / 3. 

3. Likewiſe in default of ſuch quarry, or in default of ſuch May dig fer 
rubbiſh in any ſuch quarry, he may in the ſeveral ground of any Stavel. 
perſon within his limits, and nigh adjoining to the highway, and 
wherein gravel, ſand, or cinders are likely to be found, dig or 
cauſe to be digged for them. 5 El. c. 13. / 3. 

But he may not dig for the ſame, in any man's houſe, garden, 
orchard, or meadow. id. /. 4. | 

Nor ſhall he cauſe any more pits to be digged for gravel, in 
any ſeveral and incloſed ground than one only, nor ſhall the pit 
be in length or breadth above ten yards over ; and he ſhall within 
a month cauſe the pit to be filled with earth at the coſts of the pa- 
riſhioners; on pain of forfeiting to the owner of the ſoil, five 
marks, to be recovered by action of debt. id. / 4. 

And by the 26 G. 2. c. 28. If any perſon ſhall by reaſon of 
getting any gravel, ſand, ſtones, chalk, or other materials, for 
repairing any highway, or for any other purpoſe whatſoever, 
make or cauſe to be made any pit or hole in any common, heath, 
or waſte ground, he ſhall forthwith cauſe the ſame to be ſuffi- 
ciently fenced off during ſuch time as it ſhall be continued open, 
and ſhall within 14 days after digging for ſuch materials in ſuch 
pit or hole, cauſe the ſame to be filed up, floped down or fenced 
off, and ſo continued; and if he ſhall not fill up, ſlope down or 
fence off the ſame, and keep the ſaid fence from time to time in 
good repair, one juſtice on view, or oath of one witneſs, may or- 
der him to fill up. properly ſlope down, or fence off the ſame, 
and where any fence ſhall be ſet up may order the ſame to be re- 
paired ; and if he ſhall not comply with ſuch order in ten days . 
after his receipt thereof, or the ſame being left at his uſual place 
of abode, and due proof being made upon oath before any one 
Juſtice, of the oficnce committed, of the ſervice of ſuch o_ 

| - | an 
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May purchaſe 


materials. 


Highways. 
and of thg refuſal or neglect to comply therewith, ſuch perſol 
ſhall forfeſt not exceeding 10 J. nor leſs than 40s. to be laid out 
in filling up, ſloping down, or fencing off the ſame, and towards 
the repair of the roads in the pariſh or place where the offence 
ſhall be committed, and in ſuch manner as the Juſtice ſhall direct; 
which, if not forthwith paid, ſhall be levied by diſtreſs, by war. 
rant of ſuch juſtice. a 


4. And whereas divers pariſhes and townſhips have not any 


gravel, ſtones, quarries, nor other materials, fit for repairing high. 
ways, and the ſurveyor is forced to lay out his own money for 
buying the ſame, it is enacted, that upon notice given by the ſur- 
veyor to the ſpecial ſeflions, and oath made of what ſum he hach 


laid out, the juſtices there, or two of them, ſhall by warrant un- 


der their hands and ſeals cauſe an equal rate to be made for re- 


imburſing the ſurveyor, according to the method of the poor rate 


| preſcribed by the 43 El. c. 2. which rate being confirmed and al- 


lowed by the ſaid juſtices in their ſpecial ſeſſions, ſhall be collected 
by the ſurveyor; and if any perſon refuſe to pay, it ſhall be le- 


vied by the ſurveyor by diſtreſs. 3 W. c. 12. / 13. 


Cix days labour, 


And if the juſtices refuſe to make a rate, they are compellable 


by mandamus from the king's bench, on affidavit of the money 


having been laid out; and the mandamus ſhall be directed to the 


Juſtices of the county; and ſerved on thoſe of the private ſeflions, 
1 Haw. 206. N | 


VIII. Concerning the fox days work. 


1. The ſurveyor ſhall appoint fix days, for the providing ſtones, 
gravel, and other materials as aforeſaid, and for working in the 
highways, having reſpe& to the ſeaſon of the year, and the wea- 
ther, and giving notice publickly ſome convenient time before the 
ſeveral days. 22 C. 2. c. 12. / 12. | 

2. And the juſtices at the ſpecial ſeſſions, by writing under 
their hands and ſeals may order the reparation of thoſe great roads 
which do moſt want repair, to be firſt amended, and at what 
time, or in what manner, the ſame ſhall be performed; accord- 
ing to which order the ſurveyor ſhall proceed; and if they make 
no ſuch order, then according as to the ſurveyor thall ſeem molt 


needful: And he ſhall take care, as far as poſſible, that the work 


be perfected before the time of harveſt. 1G. fl. 2. c. 52. 
3, 4. i | | 
4 3. At the ſaid ſeveral days ſo appointed, all perſons liable ſhall 
attend and work. 22 C. 2. c. 12. . 12. | 

4. And every perſon and carriage ſhall have with them ſuck 
Movels, ſpades, picks, mattocks, and other tools and inſtruments, 
as they make their own ditches and fences with, and ſuch as are 
neceſſary for the work. 2 & 3P.& M. c. 8. / 2. 

5. And they ſhall work eight hours each day, unlefs they be 


"otherwiſe licenſed by the ſurveyor. 2 & 3 P. & M. c. 8. / 2. 


6. And if any perſon ſhall fail to make his reſpective days la- 


bour, or neglect to ſend his horſes and cartiages, the ſurveyor ſhall 
give an account thereof in writing on oath to the ſpecial ſeſſions, 


ard 


Highways. 


and two juſtices there may levy by diſtreſs and ſale of the goods of 
ſuch defaulter (not having a reaſonable excuſe to be allowed by the 
laid juſtices) for every day labourer 15. 64. for a man and horſe 

5. for a cart with two men 105. each day. 22 C. 2. c. 12. / 9. 


1G. f. 2. c. 52. / 2. Or the leet may inquire thereof, by fine 


and eſtreat. 2& 3P.&M. c. 8. /. 2. 


IX. OF annoyances in general, 


1. There is no doubt, but that all injuries whatſoever to any 
kighway, as by digging a ditch, or making a hedge overthwart it, 
or laying logs of timber in it, or by doing any other act, which 
will render it leſs commodious to the king's people, are publick 
nuſances at common law. 1 Haw. 212. | 
2. And by the common law any one may abate a nuſance to a 
highway, and remove the materials, but not convert them to his 
own uſe. 1 Haw, 214. 


Annoyances and 


removal thereof. 


3. Alſo it ſeemeth, that an heir may be indicted for continuing 


an incroachment, or other nuſance to a highway, begun by his 


anceſtor; becauſe ſuch a continuance thereof amounts in the judg- 
ment of law to a new nuſance. 1 Haw. 214. | 

4. And by the ftatute of the 3 VW. c. 12. J 8. If ſuch annoy. 

ances ſhall not be removed and amended within 30 days after no- 

tice given in the church immediately after ſermon, by the ſurveyor, 

he ſhall within 30 days remove and amend the ſame, and diſpoſe 


- thereof for the repair of the highways. And he ſhall be reim- 


burſed what charges he ſhall be at in ſo doing, by the parties who 
ſhould have done the ſame ; and if they ſhall upon demand refuſe 
or neglect to pay the ſame, the ſurveyor ſhall apply to a juſtice of 


the diviſion, and in default thereof to a neighbouring juſtice of 


the county, and upon his making oath before ſuch juſtice of the 
notice to the defaulter in manner aforeſaid, he ſhall be repaid all 
ſach his charges as ſhall be allowed to be reaſonable by the faid 
juſtice, to be levied by diſtreſs. _ 

5. And by the 1 G. fl. 2. c. 52. If they ſhall not be removed 
in zo days, after due notice thereof given by the ſurveyor ; the 
offender ſhall forfeit any ſum not exceeding 5 /. nor under 205. to 
be levied by warrant of the juſtices at the ſpecial ſeflions, by di- 
ſtreſs. J 8. F | 1 
A. Ditches adjoining to the highway. 

1. To ſuffer the ditches adjoining to a highway to be foul, by 
reaſon whereof it is impaired, is a nuſance at common law. 
1 Haw. 212. Ogre 1 5 3 
2. And it is ſaid, that he who hath lands next adjoining to a 
highway, is bound of common right to ſcour his ditches ; But it 
is ſaid, that he who hath lands next adjoining to ſuch lands, is not 
bound by the common law ſo to do, without. ſome ſpecial pre- 
ſeription for that purpoſe. 1 Haw. 213. 
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Water. 


Highways. 


3. And by the ſtamte of the 5 E. c. 13. F 7. The ditches 


next adjoining to the highway ſhall be ſcoured by the owner of the 
foil which ſhall be incloſed with the ſame. 37 
4. And by the 1 G. ff. 2. c. 52. If any perfon who ought to 


ſcour and keep open ditches, adjoining to the highways, ſhall rot 


amend the ſame in 3o days after due notice from the ſurveyor, or 
ſhall leave the earth of ditches ſcoured in the highways for the 
ſpace of eight days, he ſhall (on oath being made thereof at the 


ſpecial ſeſſions by the ſurveyor) forfeit for every eight yards of 


ditching not ſcoured and kept open 25. 64. by warrant of the 
Juſtices at the ſaid ſpecial ſeſſions, by diſtreſs. And the ſurveyor 
ſhall ſcour and open the ſaid ditches. / 8. 


XI. Water in the highway. 


1. The ſurveyor may turn any watercouſe or ſpring of water, 
being in the highway, into any ditch of the ſeveral ground of any 
perſon next adjoining to the highway, as by his diſcretion ſhall b 
thought meeteſt and moſt convenient. 5 EI. c. 13. J 6. Y 

2. And every perſon that ſhall occupy any lands adjoining to 


the ſaid ground ſo adjoining to any highway, where any ditching 


or ſcouring ought to be, ſhall, as need ſhall require, ditch and 


ſcour in his ground fo adjoining, whereby the water conveyed from 
the highway over the ground next adjoining, may have paſlage 
over the faid ground ſo next adjoining. 18 El. c. 10. J 6. 

3. And if any perſon who ought to. ſcour and keep open uſual 
watercourſes, adjoining or near to the highways, and effectually 
to amend them, ſhall by the ſpace of thirty days after due no- 
tice thereof given by the ſurveyor, negle& or delay to do the 
ſame, he ſhall (on oath thereof being made by the ſurveyor, be- 
fore the juſtices at the ſpecial ſeſſions) forfeit for every eight yards 
ſo not ſcoured and kept open, 25. 64. to be levied by warrant 
of the ſaid juſtices, by diſtreſs. And the ſurveyor ſhall ſcour 
and keep open ſuch ditches and watercourſes; and where the 
ditches and drains already made are not ſufficient to carry off the 
water, the ſurveyor may make new ones in and through ihe 
lands next adjoining or near to the highways, and keep them 
ſconred, cleanſed, and open, and may come upon the lands with 
their workmen for that purpoſe. 1 E. ff. 2. c. 52. J. 8. 3 M. 


c. 12. / 12. 


XII. Hedges adjoining to the highway. 


1. It ſeemeth clear, that it is a nuſance at common law, to 


ſuffer the boughs of trees growing near the highway, to hang 
over the road in ſach a manner, as thereby to incommode the 
paſlage. 1 Haw. 212. bY | | 

2. And perhaps it is the better opinion, that he who hath trees 
next "adjoining to the highway, and hanging over it to the annoy- 


ance of the people, is bound by the common law to lop the fame; 


and it ſeems clear, that any perſon may juſtify the lopping ſuch 
trees, fo far as to avoid the nuſance. 1 Haw. 213. | 


2 . 3. And | 
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3. And by the ſtatute of the 7 C. 2. C. 9. it is provided, that 
if the ſurveyor on his view ſhall find any highway deep and 


foundrous, and the hedge adjoining to be ſo high as to prevent 
the benefit of the ſun and wind, he ſhall make a preſentment 


thereof to the juſtices at their ſpecial ſeſſions; which Juſtices, or 


two of them, may by warrant ſummon the occupier of the lands 
adjoining to the highway, to appear at the next monthly or other 
publick meeting of the juſtices, in or near the diviſion, to ſhew 
cauſe why ſach hedge ſhould not be new made, or cut low; and 
if ſuch perſon appear not, nor ſend ſome perſon to appear, or 
if it ſhall appear upon proof on oath that ſuch way is deep and 
foundrous, and damaged by the height of ſuch hedge, the ſaid 
juſtices, or two of them, ſhall iſſue a precept under hand and ſeal 
to the ſurveyor, to give or leave notice in writing at the uſual 
place of abode of ſuch perſon whoſe hedge was preſented, that 
he is thereby required to new make or cut low the ſaid hedge, 
within 30 days after ſuch notice (provided that ſuch notice be 
given between September 30. and February 1.) and in caſe of his 
refuſal or neglect to do the ſame within the ſaid 30 days, the ſur- 
veyor ſhall cauſe the hedge to be new made or cut low, as he ſhall 
think moſt reaſonable, 55 as ſuch hedge be left at leaſt three foot 
high above the bank. / 1. 5 | 
And ſuch perſon ſhall repay to the ſurveyor ſuch reaſonable ex- 
pences as he ſhall have been put to on that occaſion ; and if he 


ſhall refuſe or neglect to repay the ſame, within 14. days after de- 


mand, the juſtices upon complain: thereof at their monthly or other 
publick meeting, in or near the diviſion, and due proof upon oath 
of ſuch expences of the ſurveyor, ſhall iſſue a precept under the 
hands and ſeals of them, or two of them, to the conftable or 
other proper officer of the hundred, pariſh, or place, requiring 
him to levy the ſaid ſum by diſtreſs. 74. /. 2. 

But nothing herein ſhall alter the laws in relation to timber trees, 
which grow in hedges adjoining to the highways. id. J. 3. 
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XIII. Wood growing in the highway. Woo 


| No tree, buſh, or ſhrub, ſhall be permitted to grow in any 


highway not full 20 foot broad, but ſhall be cut down, grubbed 


up, and carried away by the owner of the land or ſoil, in ten days 
after notice given to him by the ſurveyor; on pain of 55. by 
diſtreſs, by warrant of two juſtices of the diviſion, or in default 
Fra, of any neighbouring juſtices of the county. 3 V. c. 12. 


XIV. Straw, dung, ſtones, timber, laid in the bigh- 


way. 


— 


1. There is no doubt, but that all obſtractions by laying ſtraw, 
dung, ſtones, logs of timber, and the like, in the highway, are 
nuſances at common law. 1 Haw. 212. 


Anz 2. And 


Straw, dung, 
Kones, timber, 
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Gates 


Penalty of ha- 


ving above five any goods ſhall be carried (other than ſuch as are employed in 
horles in lentth. or about huſbandry and manuring of lands, and in the carrying of 


Highways. 
2. And it ſeemeth to be clear, that it is no excuſe for one who 
layeth ſuch logs in the higliway, that he laid them only here and 


there, ſo that the people might have a paſſage by windings and 
turnings thro? the logs: yet it is ſaid to be no nuſance for the in- 


habitants of a town to unlade billets, and the like, in the ſtreet be. 
fore their houſes, by reaſon of the neceſſity of the caſe, unleſs 


they ſuffer them to continue there an unreaſonable time after they 
are unloaded. 1 Haw. 212. 1 

3. And by the ſtatute of 3 V. c. 12. No perſon ſhall lay in 
any highway not being 20 foot broad, any ſtone, timber, ſtraw, 
dung, or other matter, whereby the ſame ſhall be any ways ob- 
ſtructed or annoyed; on pain of 55. by diſtreſs, by warrant of 
two juſtices of the diviſion, or in default thereof, of any neigh- 
bouring juſtices of the county. / 4. | 
And if any timber, ſtone, hay, ſtraw, ſtubble, or other matter 
for the making of dung, or on any other pretence, ſhall be laid in 
any ſuch highway, whereby the ſame ſhall be any ways obſtructed 
or annoyed; the owner or poſſeſſor of the lands next adjoining, 
ſhall clear the way by removing the ſame, and ſhall take the ſame 
to his own uſe: and if he ſhall neglect ſo to do, for ten days after 


notice given to him by the ſurveyor, he ſhall forfeit 5 5. in like 


manner. /. 5. 

4. And by the 1 G. f. 2. c. 52. If any perſon who ought to 
remove ſuch annoyances, ſhall for 30 days after due notice thereof 
given by the ſurveyor, neglect or delay to do the ſame ; he ſhall 
forfeit not exceeding 5 /. nor under 205. by warrant of the juſtices 


at the ſpecial ſeſſions, by diltreſs : and the ſurveyor ſhall remove 
the ſame. /. 8. | 


XV. Gate erected acroſs the bighway. 


A Gate erected in a highway, is a common nuſance, becauſc 
it interrupts the people in that free and open paſſage which they 
before enjoyed, and were lawfully intitled to; but where ſuch a 
gate has continued time out of mind, it ſhall be intended that it 
was ſet up at firſt by conſent, on a compoſition with the owner 
of the land on the laying out the road, in which caſe the people 


had never any right to a freer paſſage than what they till enjoy. 


1 Haw. 199. 
XVI. Nuſance by au unlawful number of horſes or 
| beaſts in carriages. | 


This is to be underſtood with reſpe& to highways in ge- 
neral; what concerneth the number of horſes or beaſts in car- 


riages upon turnpiſte roads in particular, is treated of hereafter in 


its place. ei 
1. No travelling waggon, wain, cart, or carriage, wherein 


hay, 
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hay, ſtraw, corn unthraſhed, coal, chalk, timber for ſhipping, 
materials for building, ſtones of all ſorts, ammunition or artillery 
for his majeſty's ſervice) ſhall travel in any highway, with above 
five horſes at length; on pain of 40s. on conviction before one 
juſtice, on his view, or oath of one witneſs, by diſtreſs. 22 C. 2, 

i : 

wg every conſtable, or ſurveyor, wilfully ſuffering any wag- 
gons or carts to paſs thro his limits, in other manner than by this 
act is allowed, ſhall forfeit in like manner 40s. id. /. 1. 

2. No travelling waggon, wain, cart, or carriage, wherein Penalty of ha- li 
any goods ſhall be carried (other than ſuch as are employed about ving above five | | 
huſbandry and manuring of lands, and in the carrying of hay, horſes or oxen 0 
ſtraw, corn unthraſhed, chalk, timber for ſhipping, materials for lengths fl 
building, ſtones of all ſorts, ammunition or artillery for his ma- 
jeſty's ſervice) ſhall go with above five horſes, oxen, or beaſts in 
length; on the like pains, and ſubject to the like proviſoes, as | 
by the 6 Ar. c. 29. and 9 Ar. c. 18. hereafter following. 1 C. - | 
4. 11. | 106 

3. No waggon (whether travelling for hire or not, 14 G. 2. penalty of ha- | 


| 
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c. 42. J. 6.) ſhall go or be drawn with more than ſix horſes, either ving above fix 
in length, or in pairs, or ſideways; on pain that the owner or borſes in 2 
driver ſhall forfeit all his horſes above fix, with all geers, bridles, ways. l 
| balters, and accoutrements, to him wha ſhall ſeize or diſtrain the | 
ſame. And the perſon who ſhall make ſach ſeizure or diſtreſs, | 
ſhall deliver the ſame to the conſtable, or ſome pariſh officer, of If 
the ſame or next adjacent pariſk where the ſeizure is made, till il 
the perſon ſeizing ſhall make proof upon oath before ſome juſtice, lj 
of the offence committed; and the ſaid juſtice ſhall iſſue his pre- | 
cept to ſuch officer, immediately to deliver the ſame for the ſole 
uſe of the perſon ſeizing, paying ſuch reaſonable charge for keep- I 
ing and ſecuring the ſame, as the juſtice ſhall direct. And if any | 
perſon ſhall attempt to obſtruct the execution hereof, he ſhall on 
conviction by the oath of one witneſs before one juſtice, be com- 
mitted to gaol for three months, and ſhall alſo torfeit 10 J. by 
warrant of ſuch juſtice by diſtreſs, and if not paid in three days, 
the diſtreſs to be ſold. 5 G. c. 12. | 

But the ſtatute of the 27 G. 2. c. 20. allows a further time 
for keeping all ſuch diſtreſſes, viz. not leſs than four days, nor 
more than eight. | 

Or, before the goods are ſeized, oath may be made at any time 
within three days, before any juſtice where the offence was com- 
mitted, or the offender ſhall happen to be; and the goods ſhall 
remain for three days after the offence liable to ſeizure and diſtreſs, 
for the uſe of the informer in like manner as if they had been 
ſeized in the fact. 14 C. 2. c. 42. / 6. | 7h 
| Or (as hath been ſaid at the beginning of this title) an action 

| of trover may be brought for the ſame, wherein if the plaintiff 

recovers, he ſhall have double coſts. 24 C. 2. c. 43. J 11. 

H. 16G. 2. K. and Thomas Sergiſon, eſquire. An information 
was moved for againſt him, for not condemning a horſe taken out 
of a team under the ſtatute of the 5 G. c. 12. which requires 
proof to be made before a juſtice, of the cauſe of forfeiture; and 
2 | gg 
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the party who ſeized tendring his own oath, the defendant ſcru- 


pled to take it, or to determine the affair in the abſence of the 


owner or driver. And by the court, They were both reaſonable 
objections. Why is not the perſon who ſeized, and is to have 
the benefit of the forfeiture, within the reaſon of excluding in- 
formers where there is a penalty? Making proof muſt mean gal 
proof. The other alſo is but natural juſtice: There are excep- 
tions in the act, as to one ſtone, or one piece of timber, though 
drawn by ever ſo many horſes; and ought not the owner to have 
an opportunity of ſhewing it? And the rule was diſcharged with 
colts. Str. 1181. | 1 

Br above four And moreover, no cart (whether travelling for hire, or not for 


horſes in carts. hire, 14 G. 2. c. 42. / 6.) ſhall be driven with more than (four 


horſes, 16 G. 2. c. 29.) ; on pain that the owner or driver ſhall 


in like manner forfeit all the horſes above four, with the geers, 


bridles, halters, and accoutrements. 5 G. c. 12. / 1. 

But nothing in this ſection ſhall extend to ſuch waggons, wains, 
carts, or carriages, as ſhall be employed about huſbandry or ma- 
nuring of land, and in the carrying of cheeſe, butter, hay, ſtraw, 
corn unthreſhed, coals, chalk, or any one tree or piece of tim- 
ber, or any one ſtone, or block of marble, carravans, and the 
covered carriages of noblemen and gentlemen for their own pri- 
vate uſe, or ſuch timber, ammunition, or artillery as ſhall be 
for the ſervice of the king, his heirs, and ſucceſſors. 5 G. c. 12, 


| * | | | 
Penalty of ha- 4. By 6 An. c. 29. and ꝙ An. c. 18. No travelling waggon, 


ving above fix wain, cart, or carriage, wherein any goods ſhall be carried (other 
* * dans, than ſuch as are employed in and about huſhandry and manuring of 
— land, and in the carrying of hay, ſtraw, (corn unthreſhed, 1 6. 
5 c. 11.) chalk, timber for ſhipping, materials for building, ſtones 

of all ſorts, or ammunition or artillery for the ſervice of his ma- 

zeſty, his heirs, or ſucceſſors) ſhall travel or go in any highway, 

with above ſix horſes, oxen, or beaſts ; on pain of 5/. And any 

perſon may ſeize or diſtrain any or all the horſes, oxen, or beaſts 


of any perſon offending herein, and forthwith deliver them to the 


ſurveyor or other pariſh officer, and if the penalty is not paid in 
three days, ſuch officer ſhall by warrant of one juſtice ſell the 
ſame ; rendering the overplus, charges firſt dedufted. 
And if any perſon employed by any carrier, drive or aſſiſt in dri- 
ving ſuch unlawful number, he ſhall forfeit 5 J. in like manner. 
And the ſurveyor wilfully ſuffering them to travel with more, 
ſhall alſo in like manner forfeit 57, 8 
| Exception of 5. But nothing in any of the aforeſaid acts ſhall extend to re- 
drawing up ſtrain the owners of waggons or other carriages, or their ſer- 
ſteep hills. vants, drawing with ſo many horſes or beaſts, up any ſuch ſteep 
hills, as the juſtices at the quarter ſeſſions ſhall from time to time 
order and direct; which order ſhall be kept by the clerk of the 
peace amongſt the records of the ſeſſions, to which all perſons 
at reaſonable times, ſhall have recourſe gratis. 24 G. 2. c. 43 
18. 8 
Exception where 6. Alſo, it ſhall be lawful for any waggon or other four wheel 


the wheels are carriage, having the fellies of the wheels nine inches broad, 10 


nine inches : 


paſs 
br oad. 7 P 
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paſs on any highway, with any number of horſes and beaſts not 
exceeding eight; and for any cart or two wheel carriage, having 
the like wheels, with any number not exceeding five ; without 
being ſubject to any penalties for cauſing them to be driven by a 


greater number, 26 G. 2. c. 30. J. 6. 


XVII. Nuſance by unlatoful breadth and tire of 
| wheels. 


1. No travelling waggon for hire (other than ſuch as are em- Breadth of 
ployed in huſbandry, and in carrying of cheeſe, butter, hay, wheels. 


ſtraw, corn unthreſhed, coals, chalk, or any one tree or piece of 
timber, or any one ſtone, or block of marble, carravans, and the 
covered carriages of noblemen and gentlemen for their own pri- 
vate uſe, or timber, ammunition, or artillery. for the king's ſer- 
vice) having the wheels bound with ſtreaks or tire of a leſs breadth 
than two inches and an half when worn, or being faſtened on with 
roſeheaded nails, ſhall go or be drawn with more than three horſes, 
between Sep. 29. and April 15. yearly ; on pain that every owner 
or driver thereof, ſhall forfeit all the horſes above three, with all 
geers, bridles, halters, and accoutrements; to be ſeized, diſtrain- 
ed, or otherwiſe recovered, as the number of horſes above ſix in 
a waggon either in length, pairs, or ſideways, as is particularly 
ſpecified under the third ſection of the laſt preceding head. 5 G. 
e, 12. 146% %% 43 . 2. . 2. 346-2. 043 


od bo | 

What belongeth to the breadth of wheels upon turnpike roads 
in ſpecial, is treated of under the article relating to turnpikes 
hereafter following. | 


2. No perſon in London and I} eftminſter, or within 10 miles Wheels in Lon 


don. 


thereof (unleſs it be with broad wheels upon turnpike roads, 
26 G. 2. c. 30. /. 5.) ſhall carry at any one load, in waggons or 
carts having their wheels ſhod with iron, more than 12 ſacks of 
meal of five buſhes each, nor more than 12 quarters of malt, nor 
more than 700 4 of bricks, nor more than one chalder of coals; 
on pain of forfeiting any one of the horſes, with the geers, bri- 
dles, and halters therewith uſed, on conviction in three days be- 


fore one juſtice. 6G. c. 6. 5 G. c. 12. 14 C. 2. c. 42. J 6. 


And by the 18 G. 2. c. 33. The wheels of every cart, car, or 
dray within the bills of mortality, ſhall be fix inches broad in the 
felley, and not wrought about with iron, nor be drawn with above 
the number of three horſes, after they are up the hills from the 
water fide; on pain of 40s. by warrant of one juſtice, by di- 
ſtreſs; and for want of diſtreſs, or non-payment in ſix days after 
demand, to be committed till paid : But this. not to extend to any 
country cart or waggon, that ſhall bring any goods, or ſhall carry 
any goods half a mile beyond the paved ſtreets of the ſaid cities 
and places. | | 

Alfa any perſon, within the ſaid limits, uſing any cart, car, or 
dray, having the wheels full ſix inches broad, when worn, may 


have the ſame bound round with tire of iron, provided it be {ix 
Nn 4 F | inches 
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inches broad, and made flat, and not ſet on with roſe headed 


— 


III. Nuſance by riding upon carriages, or the dri- 


vers otherwiſe miſbebaving. 


1. By the 1 G6. / 2. c. 57. If any perſon, driving any cart, 
dray, or waggon, in the ſtreets of London, ſhall ride upon the 
ſame, not having ſome other perſon on foot to guide the ſame; 
he ſhall on conviction before the alderman of the ward, or juſtice 
of the peace, on oath of one witneſs, forfeit 10s. by diſtreſs and 
ſale; half to the informer, and half to the poor; and in default 
of payment, to be ſent to the houſe of correction for three days, 
.8 i 


2. And by the 24 C. 2. c. 43. If any carter, drayman, car- 
man, waggoner, or other driver ſhall ride upon the ſame in Lon- 
abn or within ten miles thereof, not having ſome other perſon on 


foot to guide the ſame, he ſhall on the like conviction, forfeit | 


IOs. in Caſe ſuch driver ſhall not be the owner of ſuch carriage; 
and in caſe he be the owner, then any ſum not exceeding 20-5. 
To be recovered, levied, and applied, as by the aforeſaid act of 
the 1 G. fl. 2. c. 57. And any perſon, though not a peace of- 
ficer, may ſtop and apprehend ſuch offender, and carry him as 


ſoon as conveniently may be before a juſtice; and if any perſon 


Mall reſiſt, abuſe, or prevent any perſon endeavouring to apprehend 
ſuch offender, or when he is apprehended, ſhall reſcue, or en- 
deavour to reſcue him, he ſhall forfeit 20 5. in like manner, 
8, 9. | 7 5 

3. And, more generally, by the 27 G. 2. c. 16. If the driver 
of any cart, car, dray, or waggon, ſhall ride upon any ſuch car- 
riage, not having ſome other perſon on foot or on horſeback to 
guide the ſame (ſuch carts as are reſpectively drawn by one horſe 


only, or by two horſes abreaſt, and are conducted by ſome perſon 


Holding the reins of ſuch horſe or horſes, excepted) ; or if the dri- 
ver of any carriage whatſoever, on any part of any ſtreet or high- 
way, ſhall by negligence or wilful miſbehaviour, cauſe any hurt or 
damage to any perſon paſſing or being thereon ; Every ſuch driver 
offending in any of the caſes aforeſaid, and being convicted there- 


of, by confeſſion, or oath of one witneſs, before one juſtice, ſhall _ 


_ forfeit any ſum not exceeding 105. or ſhall be committed to the 
houſe of correctioh, for any time not exceeding one month, at the 
giſcretion of ſuch juſtice. And every ſuch driver, offending in 
either of the ſaid caſes, may by authority of this act, and without 
any other warrant, be apprehended by any perſon who ſhall ſee 
the offence committed, and ſhall be immediately conveyed or deli- 


vered to a conſlable, or other peace officer, in order to be conveyed 


before a juſtice, to be dealt with according to law. J 7. 
Note; It is not ſaid who ſhall have this penalty, ſo that it ſeem- 
eth that the juſtice ſhall eſtreat the ſame into the exchequer : Ard 
Here is no power given to levy the ſame by diſtreſs; but if the 
: 58 * 25 „„ | | 0 : party 
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party ſhall not pay upon conviction, the juſtice (by the act) may 


commit him to the houſe of correction. 
XTX. Pulling up blocks in the highway, Blocks, 


Every perſon who ſhall pull up, cut down, or remove any poſt, 
block, great ſtone, bank of earth, or other ſecurity, made for ſe- 
curing horſe and foot cauſways from waggons, wains, and carts; 
ſhall (on conviction before one Juſtice of the place or diviſion, on 
view, or oath of one witneſs) forfeit 20 5. dy diſtreſs. 7 & 8 V. 
c. 29. J. 6. | e 


AA. Concerning guide poſts. Guide poſts, 


The juſtices, at the ſpecial ſeſſions, may direct their precept to 
the ſurveyors, in any place where two or more croſs highways 
meet, requiring them forthwith to cauſe to be erected or fixed, 
in the moſt convenient place where ſuch ways join, a ſtone or poſt, 
with an infcription thereon in large letters, containing the name of 
the next market town, to which each of the ſaid joining highways - 
leads; who ſhall be reimburſed in the ſame manner as before is 
mentioned concerning the providing of materials. And if the ſur- 
veyor ſhall, by the ſpace of three months after ſuch precept to him 
delivered, neglect or refuſe to cauſe ſuch ſtone or poſt to bo fixed; 
he ſhall forfeit 10 5. to be levied by warrant of one juſtice by the 


_ conſtable, by diftreſs, who ſhall employ it towards ſuch ſtone or 


poſt ; and if any thing remains, he ſhall employ it in repairing 
fach croſs ways, 8 =} 42 + "of 6, Oh 


Xx? Breadih and widening of the highways. | Breadthy 


1. The ſurveyor ſhall make every cart way leading to any mar- 
ket town, eight foot wide at the leaſt. 3 V. c. 12. J. 15. 

2. And no horſe cauſway ſhall be leſs than three foot broad. 
i. co 4 | | 
3. By the8& 9 V. c. 16. The juſtices, or the major part of 
them, being five at the leaſt, at the quarter ſeſſions, ſhall have 
power to inlarge or widen any highways, ſo that the ground to be 
taken into them do not exceed eight yards in breadth, and ſo that 
the ſaid power do not extend to pull down any houſe, or to take 
away the ground of any garden, orchard, court, or yard. J. 1. 

In order whereunto, they ſhall iſſue their precepts to the 
owners of grounds, or others intereſted in the ſame, that are to 
be laid into the ſaid highways, to appear at the next quarter 
ſeſſions, to ſhew cauſe why the ſaid highways ſhould not be in- 
larged. /. z. | | | 

And for the ſatisfaction of perſons who are intereſted in the ſaid 
ground, they are impowered to impanel a jury, and ſwear them, 
that they will aſſeſs ſuch damages to be given and recompence to 
be made to the owners and others intereſted in the ſaid ground 
rent or charge reſpectively, for their reſpective intereſts, as they 
Mall think reaſonable, not exceeding 25 years purchaſe for _ 


4 
Highways. 
ſo laid out; and likewiſe ſuch recompence as they ſhall think rea. 
ſonable, for the making a new ditch and fence, to that fide of the 
highway that ſhall be ſo enlarged, and alſo ſatisfaction to any per- 
ſon that may be otherwiſe injured by inlarging the faid highways, 


l. | 

And they ſhall have power to order an aſſeſſment to be made 
upon all the inhabitants, owners, or occupiers of lands, houſes, 
tenements, or hereditaments, that ought to repair the ſame, in 
ſuch manner as the ſaid juſtices ſhall appoint. / 1. 

Provided, that no ſuch aſſeſſment in any one year, for inlarging 
highways, ſhall exceed 6 d. in the pound of the yearly income of 
any lands, houſes, tenements, and hereditaments, nor the rate of 
6 4. in the pound for perſonal eſtates. /. 2. 

And the ſaid aſſeſſment ſhall by order of the faid juſtices be le- 
vied by the ſurveyor, by diſtreſs, if not paid in ten days after de- 
mand. /,. 1. | 

And the money thereby raiſed, ſhall be imployed and account- 
ed for, according to the order of the ſaid juſtices, towards pur- 
7 * the ſaid lands, and making the ſaid ditches and fences, 
41. 

And upon payment of the money ſo awarded, or leaving it in 
the hands of the clerk of the peace for the uſe of the owner, or 
others intereſted in the ſaid ground, the intereſt of the ſaid per- 


ſons in the ſaid ground rent or charge, ſhall be for ever diveſted 
out of them. /. 1. 5 | 


© And the fad ground ſhall be eſteemed a publick highway to all 


intents and purpoſes. / 1. | 
Provided, that if any ſuch order ſhall be made by the ſaid ju- 
ſtices for the laying out of ground for the enlarging of highways, 
the owners of the ground ſhall have free liberty, within 8 months 
after ſuch order, to cut down any wood or timber growing there- 
on; or upon the negle& thereof, the ſame ſhall be ſold by order 
of the Juſtices, and the owners ſhall receive the full of what ſhall 
he made thereof, the charges of working the ſame being deducted, 
F th "vt WY 
And any perſon aggrieved by the order of the juſtices, may 


appeal to the next aſſizes; and if the judge ſhall affirm the order, 


he may award coſts againſt the appellant, to be levied by diſtreſs, 
A In order to prevent robberies, it is enacted by the 13 Ed. t. 
F. 2. c. 5. That highways leading from one market town to an- 
other ſhall be enlarged, ſo that there be neither dyke, tree, nor 
buſh, within 200 foot on each fide of the way. Except aſhes 
and great trees. And if by default of the lord that will not avoid 
the dyke, underwood, or buſhes, any robbery be done therein, 
the lord ſhall be anſwerable for the felony ; and if murder be done, 


the lord ſhall make a fine at the king's pleaſure. And if the lord | 
be not able to fell the underwoods, the country ſhall aid him. 


And if a park be taken from the highway, it is requiſite that the 
lord ſhall ſet his park 200 foot from the highways, or that he 
make ſuch a wall, dyke, or hedge, that offenders may not pals 
nor return to do evil. 55 ee 

| f XXII. Lands 
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XXII. Lands given to repairing highways. Charitig, 


Where any lands have been, or ſhall be given for the main- 
tenance of cauſeys, pavements, highways, and bridges, the tru- 
ſtees ſhall let them to farm, at the moſt improved yearly value, 
without fine; and the juſtices in open ſeſſions ſhall inquire by ſuch 
ways and means as they think fitting, into the value of ſuch lands; 


and if the truſtees have been faulty, they may order the improve- 
ment and imployment of the profits thereof, according to the di- 


rection of the donor. (Except lands given for the ſaid uſes to 
colleges or halls, which have viſitors of their own.) 22 C. 2. 
6. 12. J 2. 5 


XXIII Aſſeſſment for the repair of highways. Aden. 


Where the juſtices at the general or quarter ſeſſions, ſhall be 
fully ſatisfied, that the highways within any pariſh, townſhip, or 
lace, cannot otherwiſe be ſufficiently repalivil an aſſeſſment upon 
all the inhabitants, owners, and occupiers of lands, tenements, 
and hereditaments, or any perſonal eſtate, uſually rateable to the 
poor, ſhall be made, levied, collected, and allowed by ſuch per- 
{ons, and in ſuch manner, as the ſaid juſtices by their order at 
ſuch ſeſſions ſhall appoint : And the money thereby raiſed, ſhall be 
employed and accounted for, according to the orders and direc- 
tions of the ſaid juſtices, towards repairing and ſupporting the 


ſame: And the ſaid afſeſiment ſhall be levied by diſtreſs and ſale 
of the goods of every perſon ſo aſſeſſed (not paying the ſame with- 


in ten days after demaud). Provided, that no ſuch aflefſment in 
any one year, ſhall exceed 64. in the pound of the yearly value 
of any lands, houſes, tenements, and hereditaments ſo aſleſled, 
nor the rate of 64. for 20 J. in perſonal eſtate. 3 V. c. 12. 


wh 4 17,1 | 


And on application of the ſurveyor, the ſaid juſtices may, if 
they ſee. fitting, cauſe. ſuch aſſeſſment to be made, altho' the fix 
days work hath not been performed; but the ſaid aſſeſſment ſhall 
not excuſe the fix days labour. 1 G. ff. 2. c. 52. J 6. 


T. 66. K. and the inhabitants of Stroud. An order for im- 


poling a rate towards the repairs of the highways, was quaſhed 
or two exceptions: 1. Becauſe it did not appear but that the ſta- 
tute labour was ſufficient, And, 2. Becauſe only the occupiers of 
land are charged, whereas others are equally liable. Str. 315. 
In all ſuch caſes, it is beſt to purſue the ſtatute; and the order 


1 


therefore in this caſe ſhould have ſet forth, not that 7he fatute 


labour was inſufficient, but that the court was fully ſatisfied that 

the highways could not otherwiſe be ſufficiently repaired; and they 

ſhould have ordered an aſſeſſment upon all the inhabitants, owners, 

and occupiers of lands, tencments, and hereditaments, or any per- 

75 3 uſually rateable to the poor, within the pariſh or 
ict. is ; 


* 
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Pariſheontribu- XXIV. In what caſe the wholz pariſh ſball be contri. 
N- butory.. 


If any innſhip, liberty, precin&, or vill, that was to repair its 
own highways, ſhall have levied 64. in the pound, and employed 
the ſame in repairing, and yet the ſaid highways are not ſuffi- 
ciently repaired, the juſtices at their ſpecial ſeflions may order 
the whole pariſh to contribute towards the repairing thereof, 
7&8W. c. 29. J. 4. | 


AV. Further proviſion for the fame, by the common 


tote proviſions common law, for not repairing the highways, that they haye 

ſhall fall ſhort, done all that is required of them by ſtatute; for ſince theſe ſta- 

4. 1 tutes are wholly in the affirmative, and made in aid of the com- 
ſtrued to abrogate any proviſion thereby made for theſe purpoſes. 
1 Haw. 204. So that at all events, the pariſh may be compelled 
to make their ways good. | | 


in general. | 
Indictment to be 1. All defects of repairs of highways, ſhall be preſented in the 
4 825 county where they lie, and not elſewhere. 22 C. 2. c. 12. , 4. 
. MW 1 And the indictment muſt ſhew, that the way is common to 
be a bichway. All the king's people; for which cauſe it hath been reſolved, that 
an indictment for a nuſance to a horſeway, without adding that it 
is a highway, is nanght. 1 Harb. 220. | 
Note; The expreſſion for the King's highway, when the indict- 
ments were in Latin, was alta via regia; which a modern author, 
in his form of an indictment, tranſlates a royal highway. 
Moſt ſhew the 3. It is ſafeſt in the indictment to fhew both the place from 
places from and which, and alſo the place to which the way ſuppoſed to be out of 
to which it leads. repair doth lead; yet exceptions for want of ſuch certainty have 
ſometimes been diſallowed : however it ſeems certain, that there is 
no neceſſity to ſhew that a highway leads to a market town, be- 
caufe every highway leads from town to town. 1 Haw. 219. 
4. It is neceſſary in the indictment expreſly to ſhew, in what 


Phce where. 


indictment for ſtopping a way at D. leading from D. to C. is not 


. and no other place is mentioned. 1 Haw. 219. 


Need not . 5. It is ſaid, that a preſentment chat a highway in ſuch a place 


the inhabitants. is decayed, by the defaults of the inhabitants of ſuch a town is 
| good, without naming any perſon in certainty. 1 Haw. 220. 


6. But 


It is no excuſe for the inhabitants of a pariſh, being indicted at 


mon law, and to ſupply the defects thereof, they ſhall nat be con- 


AXVT. Preſentment or indi Ement EC) of highways | 


place the nuſance complained of was done; for which cauſe, an 


| 3 for it is impoſſible that a way leading from D. ſhould be in 


N 387 


6. But it hath been adjudged, that an indid ment againſt parti- Indiẽtment 


culat perſons, muſt ſpecially charge them every one. 1 Haw, 220, 3842 particular 


-. It ought alſo certainly to ſhew, to what part of the highwa py 
8 e. did extend, as by ſhewing how er foot in cad, cnn agg 
it contained ; or otherwiſe the defendant will neither know of the of ae, APY 
certainty of the charge, againſt which he is to make his defence, 
neither will the court be able from the record to judge of the 
greatneſs of the offence, in order to aſſeſs a fine anſwerable there- 
anto ; and it hath been reſolved, that the place is not ſufficiently 
aſcertained by ſhewing, that it contained ſo many foot in length, 
and ſo many in breadth, by e/limation. 1 Haw. 220. | 
8. Alfo, the fact muſt be expreſſed in ſuch proper terms, that it Muſt ſet forth 
may clearly appear to the court to have been a nuſance; and for the fact clearly. 
this cauſe it hath been reſolved, that a preſentment for diverting a 
highway is not good, becauſe a highway cannot be diverted, but 
muſt always continue in the ſame place where it was, howſoever it 
may be o&/ru&ecd, and a new way made in another place. 1 Haw. 
220. | 
9. It ſeems to be implied in the conſtruction of all penal ſta. Perſons indicted 
tutes, that no one ought to be convicted of any offence againſt o have notice. 
them without having notice of the accuſation made againſt him, 
and an opportunity of defending himſelf. And therefore it ſeems 
certain, that generally no one ought to be puniſhed for any of the 
abovementioned offences, without being called upon to anſwer for 
himſelf, and having liberty to traverſe the matters alledged againſt 
him. 1 Haw. 219. 
10, Upon an indictment againſt a pariſh for not repairing, they Plea of not 
can give nothing in evidence upon the plea of not guilty, but guilty, 
that the way is in repair ; but if it be againſt a particular perſon, 
he may give evidence that others ought to repair it. 3 Salt. 183. 
Comb. 396. | pi 
11. And the defendants ought not to plead that they ought ee * 
not to repair, without ſhewing who ought. 1 Haw. 220. 
12. And Mr. Hawkins ſays, that if a particular perſon be Special pleas 
bound to repair a highway, either by incloſure or by preſcription, 
the pariſh cannot take advantage of it upon the plea of not guilty, 
but ought to ſet forth their diſcharge in a ſpecial plea. 1 Haw. 
203. 5 | 
13. After conviction, or upon a demurrer, or confeſſion, any Exceptions to the 
one may take exceptions to ſuch indictment or preſentment in any on. —_— wy 
court for the want of legal form ; but the court in diſcretion will 
very rarely ſuffer a man to take ſuch exceptions, before ſuch con- 
viction or ccafeflion, without a certificate and affidavit that the 
Ways are in good repair. 1 Haw. 219. | 
14. And the defendants ſhall not be diſcharged by ſubmitting Fine no diſ- 
to a fine, but a ai/tringas ſhall go in infinitum till they repair. ne 
I Haw. 220. | | | 


XVII. Preſentment of a juſtice on his own view. Treſentment os 

By the 5 EJ. c. 13. Every juſtice. of the peace ſhall have au- 
thority on his own proper knowledge, in the open general ſeſſions, 
| to 
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to make preſentment (D) of any highway not well and ſufficient. 


ly repaired, or of any other default contrary to the ſtatute of the 


2 3 P. & M. And every ſuch preſentment made by a juſtice 


upon his own knowledge ſhall be as good, and of the ſame force 
ſtrength, and effect in the law, as if the ſame had been preſented, 
found, and adjudged by the oath of 12 men: And for every ſuch 
default ſo preſented, the Juſtices ſhall immediately at the aid ge. 
neral ſeſſions, have authority to aſſeſs ſuch fines as to them ſhall be 
thought meet: Saving every perſon that ſhall be touched by any 


ſuck preſentment, to have his lawful traverſe to the ſame preſent. 


ment, as they may have upon any indictment of treſpaſs or forci- 
„ . | 

Hereupon it hath been. obſerved by Mr. Dalton and others, 
that the juſtices at the ſaid ſeſſions may aſſeſs the fine upon ſuch 
offenders, arid that in the abſence of the party, without calling 
him to anſwer by any proceſs : Which opinion ſeeming contrary 
to natural juſtice, and to the privilege of an Engliman as ella- 
bliſhed by the great charter, perhaps hath not been ſufficiently 
weighed by all the authors who have adopted it ; and there ſeems 
to be the more ground for this ſuſpicion, in that moſt of them do 
quote Mr. Crompton for this opinion, one after another, in a 
wrong page; and in fact Mr. Crempton faith no ſuch thing, but 
rather ſeems to incline to the contrary opinion ; his words are 


_ theſe, — A preſentment at the ſeſſions by a juſtice of the peace, 
upon his own knowledge, of ſuch a highway not repaired, is as 2 


preſentment, of 12 men, upon which the juſtices may aſſeſs a fine, 
by 5 El. c. 13. and 3 P. & M. c. 8 but the party may have a 
traverſe to the preſentment by the ſaid ſtatute of 5 EI. Crony, 
110. ADDY „ 185 
And Mr. Hawkins, obſerving upon this opinion, faith thus: It 


bath been holden, in the expoſition of this clauſe, that the party 


againſt whom ſuch a preſentment ſhall be made, cannot take any 
traverſe to the want of repair of ſuch highway; but it is agreed, 
that he may plead that ſome other perſon ought to repair the 
ſame, and traverſe his own obligation to do it. Neither can I ſee 
upon what reaſon the former opinion is grounded, that he cannot 


traverſe the want of repair of ſuch highway ; for ſince the ſtatute 
.expreſly ſaves to every perſon who thall be touched by any ſuch 


preſentment, his lawful traverſe to the ſame, as he might have to 
an indictment of treſpaſs or forcible entry; and fince it ſeems clear, 
that every defendant to any ſuch indictment (wiz. of treſpaſs or 
forcible entry) may traverſe the whole matter alledged againſt him, 
why may he not as well have the ſame benefit in the preſent caſe? 
And tho! the record of a juſtice of the peace, acting by force of 
any ſtatute, as a judge be not traverſable, yet it ſeems hard by 


ſuch a general rule, to make any record not traverſable, which by 


the expreſs words of the ſtatute which authorizes the making of it 
is allowed to be traverſable. 1 Haw. 217. 

To which may be added, that the ſtatute doth not ſay, that 
ſuch preſentment ſhall be of like force as if found by the oaths of 
both juries (that is to ſay, both of the grand and traverſe jury), 
but only that it ſhall be of the like force, as if it had __ or 

: ented, 
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ſented, found, and adjudged, by the oath of 12 men; which can 


only intend, that it ſhall be of equal force with the preſentment of 


a grand jury. bs | d 

So that the ſenſe of the ſtatute perhaps may be no more than 
this; that if the party is preſent in court, and ſubmits to the pre- 
ſentment, the juſtices may immediately aſſeſs a fine: but he may 
traverſe the preſentment if he will; and if upon the traverſe he 
ſhall be acquitted, then there can be no foundation for fining him, 
But if he is abſent, it is reaſonable. that he be firſt ſummoned to 
anſwer for himſelf ; and if he ſhall afterwards be convicted either 
by confeſſion, or by verdict, then will be the time to ſet the fine. 
Otherwiſe, the aſſeſſing of a fine, in this and the like caſes, ſeem- 
eth to be premature; beginning where the court ſhould end; be- 
ing in effect the giving of judgment before they have heard the 
parties ; and it ts poſlible the defendant may be acquitted, and 
then the fining of him is ridiculous. ——Beſides, that the court can- 
not ſo well judge beforehand of the quantum of the fine, which 
ought to be proportioned according to the demerits of the offence z 
of which they can by no means judge, until the matter hath come 
before them in a legal courſe of proceeding. 


VIII. Power of the leet to puniſh offences. Let, 


1. The ſteward of the leet hath power given him, to inquire 
by the oaths of the ſuitors, of offences againſt the aboveſaid ſta- 
tutes of 2 & 3 P. & M. c. 8. and 18 El. c. 10. and to aſſeſs 


fnes and amerciaments for the ſame. | 


2. And he who is preſented in a court leet, for any offence re- 
lating to the highways, can only traverſe it ſo far as it concerns 
his freehold ; as by charging him with being bound to ſuch repairs 


in reſpe& of the tenure of his lands; for which purpoſe he may 


remove it by certiorari into the king's bench, and there traverſe it. 
I Haw. 219. . 


obſerved in the preamble to this title) are veſted in the informer, 
by the 24 G. 2. c. 43. But the fires upon an indidment or pre- 
ſentment ſeem to continue as before. | | 

2. Concerning which it is enacted, by the 3 V. c. 12. that no 
fine ſhall be returned into the exchequer, but ſhall be levied and 
paid into the hands of the ſurveyors, to be applied towards the 
repair of the highways. / 14. 5 

3. And if any fine impoſed for not repairing, ſhall be levied 
on any one inhabitant, or more; ſuch inhabitant ſhall make com- 
plaint to the juſtices at the ſpecial ſeſſions, and the ſaid juſtices or 
any two of them may by warrant under their hands and feals cauſe 
a rate to be made for reimburſing him; which rate ſo made, and 


confirmed by two juſtices, ſhall be collected and levied by the ſur- 


veyor, by diſtreſs; who ſhall within one month after confirming 
the rate pay the ſame to ſuch inhabitant. 3 V. c. 12. J. 14. 


A. And 


XXTX. Fines and the diſpoſal thereof. Finer 
1. All the penalties and forfeitures by any ſtatute (as hath been 
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4. And if any fine ſhall be miſapplied by any perſon, he ſhall 


on conviction thereof at the ſpecial ſeſſions, by proof upon oath, 
forfeit 5 J. to the informer, by diſtreſs. 1 G. H. 2. c. 52. J 5, 


XXX. Surveyor*s account. 


The ſurveyor before he ſhall be diſcharged from his office, ſhalt 
at ſome ſpecial ſeflions give an account upon oath of all money 
that has come to his hands, which ought to be employed in 
amending of the highways, and how he bath . diſpoſed thereof; 
and if any ſhall remain in his hands, be ſhall deliver the fame to 
his ſucceſſor, and in caſe of failure, he ſhall forfeit double value 
of what ſhall be adjudged to be in his hands by the ſaid juſtices, 
to be levied by diſtreſs, by warrant of two juſtices of the diviſion, 
| 3 thereof, of any neighbouring juſtices. 3 V. c. 12. 

9. | 
For which account or oath no fee ſhall be taken. 1 G. /. 2. 


© 52. J- 11. 75 
AXXI. Appeal. 


1. If any perſon is aggrieved with any affeſſment, or other act 
by the juſtices, done on the ſtatute of 3 W. c. 12. he may appeal 
to the ſeſſions, whoſe order therein ſhall bind all parties. /. 19. 

2. And perſons aggrieved by any thing done on the act of 


x G. fl. 2. c. 52. (except thoſe who ſhall neglect to ſcour their 
ditches, and carry away the earth taken out of them, or who ſhall 


not carry away ſtone, timber, ſtraw, or dung left in the highways, 
or who ſhall not remove any other annoyances by watercourſes) 
may appeal to the next ſeſſions, whoſe order ſhall conclude and 
bind all perſons. /. 12. | 


3. Other appeals, where the law admits of them, are annexed 


in the particular offences. 
XXXII. Certiorari. 


By the 22 C. 2. c. 12. it is provided, that no preſentment or 
indictment for the defect of repairs of highways, ſhall be removed 
by certiorari or otherwiſe, till after traverſe and judgment. / 4. 

And by the ſtatute of the 3 V. c. 12. No preſentment, indict- 
ment, or order made upon that act, ſhall be removed at all by 
certiorari, into any other court. J. 23. 


But by the 5 V. c. 11. If the right or title to repair come in 
queſtion, a certiorari (upon afhdavit made of the truth thereof) 


may be granted to remove the ſame into the king's bench ; pro- 


vided that the party proſecuting the certiorari, ſhall (before the 


allowance thereof). find two manucaptors who ſhall enter into re- 
cognizance of 20 J. before a juſtice of the peace, that he ſhall at 
his own coſts and charges procure the iſſue to be tried at the next 
aſſizes, as in the caſe of other certioraries. /. 6. 


And it hath been reſolved, that if the quarter ſeſſions, under 


pretence of the juriſdiction given them by theſe ſtatutes, take you 
| | | them 


mem to do a thing manifeſtly exceeding their authority, as to make 


an order on ſurveyors to make up their accounts before a ſpecial 
ſeſſions, their proceedings may be removed by certiorari into the 


king's bench, and there quaſhed ; for the quarter ſeſſions have no 


manner of power given them, to intermeddle originally with ſuch 
accounts, but only by way of appeal. 1 Hav. 218. 

And, M. 3 G. 2. K. and Greenhaw. A certiorari, for the 
like reaſon, was granted to remove an indictment for not doing the 
ſtatute labour; for the ſtatute hath appointed another method of 
proceeding againſt ſuch offender, and not by indictment. Str. 
849. wks 
77 6 G. 2. K. and Ecterſball. An order was made on the 
788 V. c. 29. for the patiſh at large to repair the highways, 
the 64. in the pound levied on the townſhip not being ſuffi- 
cient. And a certiorari being moved for, it was objected, that 
the 3 V. c. 12. had taken it away. To which it was anſwered, 
that this is an order founded on a ſubſequent law. But by the court, 
They muſt both be taken together: the rate muſt be made in aid 
of the townſhip, by virtue of the former law. So a certiorart” 
was denied. Str. 944. | 8 

E. 4 G. 2. K. and the inhabitants of Hamworth. Upon mo- 
tion to quaſh a certiorari to remove an indictment againſt the 
defendants at ſeſſions, for not repairing a bridge; it was inſiſted, 
that by the 1 An. c. 18. the certiorari is taken away. To which 
it was anſwered, and reſolved by the court, that this act extended 
only to bridges where the county is charged to repair; and that 
where a private perſon or pariſh is charged, and the right will 
come in queſtion, the 5 V. c. 11. had allowed the granting a 
certiorari, And therefore they refuſed to quaſh. Str. goo. 

E. 17 G. 2. K. and Farewell. The proſecutor of an indict- 
ment for a nuſance in the highway, took out a certiorari; and 
the defendant moved to quaſh it, there being no affidavit made ac- 


cording to the 5 V. c. 11. nor any recognizance given according 


to former ſtatutes concerning certioraries. But the court, on con- 
ſidering theſe acts, held, that they related only to certioraries ap- 
plied for by defendants, and not to one for the king, as this was. 
And many precedents were ſhewed of certioraries for a proſecutor 
taken out in the manner this was, And the certiorari was allowed, 
Str, 1209, N : | 


XXXIII. Turnpikes. 


After having firſt premiſed, that by the 28 G. 2. c. 17. it is 
provided, that every proſeeutor or informer may ſue for any 
forfeiture or penalty impoſed by any a& relating to turnpike 
roads, in the manner directed by ſuch act, or in any of the 


courts at Vefminſter in manner following, viz. if it is a pecu- 


niary penalty, by action of debt, in which it ſhall be ſufficient 
to declare, that the defendant is indebted to the plaintiff in the 
ſum of ——— being forfeited by an act intituled, A ad 10 
amend an af made in the 26th year of the reign of his preſent 
"jefty, intituled, An ad. for the amendment and preſervation of 
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the publick highways and turnpike roads of this kingdom ; and for 
the more effeftual execution of the laws relating thereto ; and if it 
is a horſe, beaſt, or other goods, by an action of trover, in which 
the value thereof ſhall be given in damages, without any proof 
of any ſeizure or demand: But only that there ſnhall be one reco- 
very for one offence bona fide; and no action by this act to be 
brought in the courts at Wiſtminſter, but in fix months: / 15, 16. 
It is judged proper under this head (which is at length become a 
little perplexed) to. proceed in the following manner : . 
Qualification of 1. No perſon ſhall be qualified to act as a turnpike truſtee, 
turppike truſtees. unleſs he ſhall be in his own right, or in right of his wife, in the 
actual poſſeſſion or Ne of the rents and. profits of lands of 
. the clear yearly value of 40 J. or poſſeſſed of or intitled to per- 


ſonal eſtate alone, or real and perſonal eſtate together, to the value 


of 800 J. or ſhall be heir apparent of a perſon poſſeſſed of an 
eſtate in land of the clear yearly value of 80 J. and unleſs he ſhall 
(not being ſuch heir apparent) before he acts as truſtee, take and 
ſubſcribe the oath following before two truſtees, wiz. I A. B. 4 
fear, that I truly and bona fide am in my own right, or in right 
of my wife, in the actual poſſeſſion and enjoyment, or receipt of the 
rents and profits of lands, tenements, or hereditaments, of the clear 
yearly value of 40 l. or poſſeſſed of, or intitled to a perſonal eſtate 
alone, or real and perſonal eftate together, to the value of 8001. $8 
help me god. And if any perſon ſhall act contrary hereto, he ſhail 
forfeit 50 J. to him who ſhall ſue. 28 G. 2. c. 17. J 13. 


Note; This is one general qualification for all turnpike truſtees. i 
By the ſeveral particular turnpike acts, other qualifications are 


uſually appointed, all which ſhall ſtand, where the eſtate is limited 
above what is here directed ; only this clauſe provides, that no 
turnpike truſtee whatſoever ſhall have leſs eſtate than is here li- 
mited. | | 


Alchouſekeepers 2, No perſon keeping a victualling houſe, alehouſe, or other 
houſe of publick entertainment, ſnall be capable of any place of 


not to be turn- 


by ke officer. truſt or profit under turnpike truſtees, or of farming the tolls, 


26 G. 2. c. 30. % 20. 


EreAing a turn- 3. If the truſtees ſhall erect or continue any turnpike- gate, 
where they have no power ſo to do; the juſtices in ſeſſions, on 
Wboer. complaint thereof, may finally determine the ſame in a ſummary 


pike gate with- 
out lawful 


way, and order the ſheriff to remove it. 5 G. 2. c. 33. / 4. 
8G. 2. e. 20. /. 17. 5 PE 
Pulling down 4. By the 8 G. 2. c. 20. If any perſon ſhall either by day or 
turnpike gates, night, wilfully or malicioufly pull down, cut down, pluck up, 
throw down, level, or otherwile deſtroy any turnpike gate, poſt, 


erected for the uſe of any turnpike gate, or forcibly reſcue any 


of felony without benefit of clergy. / 1. 
J 3. 


rail, wall, chain, bar, or other fence, belonging to any turn- , 
pike gate, or any other chain, bar, or fence ſet up to prevent 
paſſengers from paſſing by without paying. toll, or any houſe. 
perſon in cuſtody for any the ſaid offences, he ſhall be guilty . 


And the ſaid offences. may be tried in any adjacent county. 


Ol 


ſo 


as 
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toll, or forcibly paſs through without paying toll, or ſhall for- pe of rhe 
cibly carry away or detain him ſo as he ſhall not be able to 
return to his duty for three days; he ſhall, on conviction (aſter 


. 
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And by the 5 G. 2. c. 33, which made the like offences felony 
and tranſportation, the charges of proſecution ſhall be paid out of 
the tolls. f | | | 

But the attainder ſhall not work corruption of blood, nor for- 
feiture of lands or goods. 8 G. 2. c. 20. /. 4. a g 

And if any perſon, guilty of any the ſaid offences, and being | 
out of priſon, ſhall diſcover and cauſe to be apprehended, one or | 
more perſons who ſhall have committed any of the ſaid felonies, 
ſo as he ſhall be convicted, he ſhall have a pardon. / 5. wh" 

And the hundred ſhall anſwer damages, not exceeding 20 /. 
as in caſes of robbery ; to be ſued for in the name of the 
clerk of the peace, without naming him ; the ſaid damages to 
be applied as the tolls are. / 6, 8. | 

But if an offender is convicted in 12 months, the hundred- 
ſhall not be liable, but if they have paid ſuch damages, the 
ſame ſhall be repaid to them out of the tolls. / 7. 

Alſo no action for ſuch damages ſhall be. brought, unleſs in- 
formation on oath be made thereof within fix days, before a 
juſtice in or near the hundred. /. 9. | | 

Nor unleſs the ſuit be commenced in ſix months. /, 10. 

5. If any perſon ſhall aſſault or threaten the collector of the Miſuſing the 


ſummons) by oath of one witneſs, before two juſtices near the 
diviſion, forfeit 5 J. by warrant of the faid juſtices, by diſtreſs ; 
for want of diſtreſs, to be committed by them to gaol for ſix 
months, unleſs he ſhall be ſooner diſcharged by the quarter ſeſ- 
ſions ; and for the ſecond or third offence, he ſhall forfeit 10 J. in 
like manner, and for want of diftreſs ſhall be impriſoned for a 
year, and before he is diſcharged ſhall give ſecurity at the general 
quarter ſeſſions for his behaviour for ſeven years. 8 G. 2. c. 20. 
1 | | | 

And the collector of the toll may ſeize and detain any perſon 
guilty of the offerces before mentioned, and carry him before a 
Juſtice without a warrant ; who ſhall bind him over to appear at 
the next petty ſeſſions for the diviſion, or commit him till he finds 
fecurity to appear. /. 12. | 8 | 

But perſons aggrieved by any order of two juſtices as aforeſaid, 
may appeal to the next general quarter ſeſſions ; and if the court 
ſhall think that reaſonable time of notice was not given, they may 
adjourn the appeal to the next quarter ſeſſions ; and may award 
colts to either party. 15. | 5 

And no certiorari ſhall be granted to remove any thing on this 
act, out of the county, into any other court. J. 16. | | 

And if an action is brought againſt any on this act, it ſhall 
be laid in the proper county ; and the defendant, if he recovers, 
ſhall have treble coſts. J 18. 

6. It ſhall not be lawful, for any. waggon, wain, cart, or wheel 8 
carriage, to be drawn on any turnpike road, unleſs the fellies of the n 
wheels be nine inches broad (except as hereafter excepted); on pain 
that the owner thereof ſhall forfeit 51, half to him who ſhall in- 
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form and ſue, and half to the truſtees for repairing the turnpike 


road: to be recovered in the courts at Weftminfter with treble 
coſts; or before two juſtices where the offence ſhall be committed, 
who may on complaint in ten days, ſummon the party, and the 
witneſſes on either ſide; and if the party ſhall not appear on ſuch 
ſummons, then on oath of the fact committed they may iſſue their 
warrant for apprehending him within their juriſdiction; and upon 
his appearance or contempt (on proof of notice given) they may 


a proceed; and if he ſhall be convicted, either by view of the ju- 


ſtices or any of them, or on ſuch information, or confeſſion, they 
may iſſue their warrants to levy the penalty with coſts of proſecu- 
tion, by diſtreſs, and if not redeemed in five days, by ſale; and 
where goods of the offender cannot be found, may commit him to 
priſon for three months, or till payment. Perſons aggrieved may 
appeal to the next general ſeſſions, giving 14 days notice; and in 
five days after ſuch notice, entring into recognizance with two 
ſureties before one juſtice, to try the appeal: and the ſeſſions may 
mitigate the penalty; and may give coſts, and by their order or 
warrant cauſe the coſts to be levied by diſtreſs of the goods of the 
party appealing, and for want of ſufficient diſtreſs may commit 
him to the common gaol, not exceeding two months, or till pay- 


ment of ſuch coſts ; and if the party ſhall live in another diſtri, 


any juſtice there, on a copy of the order proved upon oath, may 
by ft warrant cauſe the ſame to be levied by diſtreſs, and if no 
fufficient diſtreſs can be had, ſhall commit him to the common gaol 
= exceeding two months, or till payment. 26 G. 2. c. 30. / 1, 
16, 17. | . | | 
Or otherwiſe ſach owner ſhall forfeit any one of the horſes or 
beaſts, not being the thill horſe, together with the accoutrements, 
to the ſole uſe of him who ſhall ſeize or diſtrain the fame. And 
the perſon ſeizing ſhall deliver ſuch diſtreſs to the conſtable of 
ſome. other pariſh officer in or near the place where the ſeizure 
ſhall be; who ſhall receive and keep the ſame, till the perſon ſeiz- 
ing ſhall make proof on oath before a juſtice of the offence 
which juſtice ſhall thereupon iſſue his precept to ſuch conſtable or 
pariſh officer immediately to deliver the ſame to the ſeizor, to and 
for his own uſe and benefit, paying ſuch reaſonable charges for 
keeping and ſecuring the ſame, as the juſtice ſhall direct; but if 
no ſuch proof be made in three days, the diſtreſs ſhall be returned 
to the owner, he paying reaſonable charges for the keeping and 
ſecuring - the ſame. And if any perſon ſhall attempt to obſtruct 
the diſtraining thereof, he ſhall forfeit 107. to be recovered and 
diſpoſed as above. / 2, 13. | | 
And if any perſon ſhall 4rive with wheels of leſs gage, or with 
more than the number of eight horſes in four wheel carriages, or 
more than five in two wheel carriages (except ſuch as are carrying 


one piece of timber, or one ſtone, or block of marble) ; the con- 


ſtable, or ſurveyor of the highways, or any other inhabitant of 
the pariſh or place where the offence ſhall be committed, and the 
ſurveyor of the turnpike, or any perſon appointed by five truſtees, 
may : pprehend and take ſuch diiver before a juſtice ; and on con- 
viction by confeſſion, or oath of one witneſs, he ſhall forfeit * 
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and if he have no goods whereon immediate diſtreſs may be had, 


the juſtice may commit him to the houſe of correction for one 
month, or till paid. /. 14. 

By the wheel being nine inches broad is to be underſtood, 
that the- ſole or bottom of the fellies ſhall be nine inches broad, 
from ſide to fide, at the leaſt, and flat and even from fide ta 
fide, as near may be. 28G. 2. c. 17. /. 5. 

And any two turnpike truſtees, by writing under their hands, 


may order the fellies to be meaſured at the turnpike gate; and 


if any perſon ſhall attempt to obſtruct the meaſuring thereof, 
he ſhall forfeit 10 J. in like manner. 26G. 2. c. 30. / 11, 13. 

But if it ſhall appear that the fellies when firſt made were 
of nine inches, and are narrowed by wearing, no penalty ſhall 
be incurred if they meaſure full eight inches. /. 12. 

And the truſtees, or five of them, ſhall from time to time, 
cauſe turnpike roads to be levelled, and put in condition for 
the uſe of travellers and carriages. 28 G. 2. c. 17. J 6. 

And no greater toll on turnpike roads ſhall be demanded for 
carriages having wheels nine inches broad, than is required by the 
reſpective turnpike acts to be paid for waggons or other four wheel 
carriages, drawn by five or four horſes or beaſts. 26 G. 2. c. 30. 


7 | | 
Moreover by the 28 G. 2. c. 17. For three years from June 24. 
1755. but no longer, all waggons, wains, carts, and carriages, 


for all goods and merchandize, loaden or unloaden, having the 
fellies nine inches broad, may paſs through any turnpike gate with- 
out paying toll. /. 1. | | 

And alſo the horſes drawing the ſame ſhall for the ſaid three 
years be exempted from tolls, as the carriages are. /. 10. 

But this ſhall not extend to any chaiſe marine, coach, landau, 
berlin, chaiſe, or calaſh ; nor to any waggon drawn by leſs than 
five horſes or beaſts : nor wain, cart, or other twa wheel carriages, 
drawn by leſs than four. 26 G. 2. c. 30. , 3. 

But by the 28 G. 2. c. 17. All waggons, wains, or other four 
wheel carriages, not being common ſtage waggons or carriages 
(though the fellies are not of nine inches or fix inches) may paſs 
on any turnpike road, with any number of horſes or beaſts of 
draught not exceeding five horſes or beaſts of draught 3 and if any 
owner or driver ſhall travel with more, ſuch owner ſhall forfeit 
5 J. by diſtreſs, by warrant of three truſtees or one Juſtice in or 
near the place where the offence ſhall be committed ; and if any 


_ driver ſhall offend herein, ſuch juſtice ſhall commit him to the 


houſe of correction for one month. /. 8. 15 
But by a ſubſequent clauſe in the ſame ſtatute, any waggon, 


wain, or other four wheel carriage, not having the fellies nine 
inches broad, may paſs on any turnpike road, provided it be not 


drawn by more than ſix oxen or neat cattle in pairs, and two 
horſes; or eight oxen in pairs, with one horſe; And any cart or 
ather two wheel carriage, not having the fellies of the breadth 
aforeſaid, may paſs, provided it be not drawn by more than fix 
oxen or neat cattle in pairs, and one horſe ; or four oxen in pairs, 
and two horſes, /. 9. A 
Ooz Alſo 
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Alſo by the ſaid act of the 28 G. 2. c. 17. All waggons having | 
the fellies fix inches broad, may paſs through any turnpike gate, 
with ſix horſes; and all carts and other carriages having the fellies 
ſix inches broad, with four horſes; without paying more toll, 
than is paid for waggons now drawn by four, and carts drawn by 
three horſes, or for the horſes drawing the ſame. Se 2. 

Note; By the general clauſe abovementioned, in the ſtatute of 
the 28 G. 2. c. 17. /. 8. which enaQteth, that if any owner or 
driver ſhall travel with more than five horſes, in any waggon, 
'wain, or other four wheel carriage, with fellies leſs than nine or 
fix inches broad reſpectively, he ſhall be liable to a penalty; it 
ſeemeth that a coach or other like carriage with fix horſes cannot 
paſs, without incurring ſuch penalty: In former aQs, there is a 
clauſe of exemption for coaches, landaus, berlins, chaiſes, and 
ſuch like, which by miſtake ſeemeth to have been omitted out of 
this act. 

And to prevent the tolls from Suh diminiſhed by the exemp- 
tion of nine inch wheels, it is enacted, that for three years from 
June 24. 1755. and no longer, the turnpike truſtees, or five of 
them, may cauſe to be taken and additional toll, if they ſhall find 
the ſame neceſſary on conſidering the ſtate of their reſpective tolls, 
not exceeding one fourth part more than the tolls payable by the 
reſpective acts, for every coach, caravan, chaiſe marine, landau, 
berlin, chariot, chaiſe, chair, and calaſh, and for all waggons, 
wains, carts, and other carria ges, not having the fellies nine inches | 
or {ix inches broad reſpectively. 28 G. 2. c. 17. / 3. 

And that the ſaid leſſening of the tolls may not be 3 to 
perſons who have lent money on the tolls; every turnpike act 
made this ſeſſion of parliament or before, ſhall continue for five 
years from its expiration. / 

And where the toll on horſes or other beaſts drawing or paſling 
through any turnpike gate, doth not amount to more than Z d. for 
every horſe drawing any wheel carriage, not having the fellies of 
nine inches or ſix inches, or to more than 1 d. for two horſes, or 
to more than 1 2 d. for three horſes drawing ſuch carriage; the 
| truſtees, or five of them, may if they find it neceſſary on conſider- 
| ing the ſtate of their tolls, collect double the former tolls in caſe 
f they do not exceed 4 d. and 1 £4, in caſe they do not exceed 14. 

and 2 d. in caſe they do not exceed 1 24; and may collect the 
additional toll directed to be taken by this act, in caſes where the 
preſent toll amounts to 2 d. or more upon the horſes drawing any 
carriage, in ſuch manner as if ſuch toll were laid upon the car- 
0 z any thing in this or in any former act notwithſtanding. 

11 
Weighing en- The turnpike truſtees, or any five of them, ny cauſe to be 
ines, with the 3 (on any part of the turnpike road, 21 G. 2. c. 28. /: 1.) 
a crane, machine, or engine, for the weighing of carts, waggons, 
Þ * or other carriages, for the conveying of goods; and by wnting 
ſigned by them, may order ſuch carriages which paſs through ſuch 
gate (except as hereafter excepted) to be weighed with their load- 
ing; and impower any perſon to take, over and above the — 
$0" 
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g toll, 205. for every hundred weight above 60, to be levied as the 
, other tolls. 14 8. i r 42 1, 3. 
D And if it is within 30 miles of London, and the tolls amount to 
, 150 l. a year, they Hall in ſome convenient place, cauſe ſuch 
y . crane or engine to be erected. 24G. 2. c. 43. J. 6, 7. 
But this ſhall not extend to carts, waggons, or other carriages, 
f | employed only about huſbandry, or carrying of only cheeſe, butter, 
Ir hay, ſtraw, corn unthreſhed, or chalk, or any one ſtone, block of 
= | marble, or piece of timber, nor to caravans, or the covered car- 
Ir riages of noblemen and gentlemen for their private uſe; or ſuch 
it timber, ammunition, or artillery, as ſhall be for his majeſty's ſer- 
ot vice. % , | 
a Alſo it ſhall notwithftanding, be lawful for any carriage loaden 
3 with or carrying one tree or piece of timber, or one ſtone, or 
of block of marble only, having the fellies of the wheels nine inches 
broad, to paſs on any turnpike road, with any number of horſes or 
3 beaſts; and for any waggon, or other four Wheel carriage, having 
m the fellies nine inches broad, to paſs on any turnpike road, with 
of | any number of horſes or beaſts, rot exceeding eight ; and for any 
1d cart or other two wheel carriage, having the fellies nine inches 
ls, broad, with any number not exceeding five; without being liable 
he to be weighed, or to pay the additional toll of 20s. 26 G. 2. 
u, c. 30. 4. | | 
18, And by the aforeſaid claufe of the 28 G. 2. abovementioned, 
* All waggons, wains, carts, and carriages, for all goods and mer- 
chandize, loaden or unloaden, having the fellies nine inches broad, 
to may for the ſpace of three years from June 24. 1755. pals through 
Ct any turnpike gate without paying any tolls at all. /. 1. 
ve And if any collector of the tolls, at any gate where or near to , 
which any engine for weighing of .carriages ſhall be erected, ſhall | 
ng ſuffer any cart, waggon, or carriage aforeſaid, not having the fel- | 
or lies nine inches broad to paſs without weighing ; he ſhall, on con- k 
of | viction before three truſtees, or one juſtice, on the oath of one | 
or witneſs, be committed to the houſe: of correction to hard labour 
he | for one month. 28 G. 2. c. 17. J 7. | 
11 And if any perſon ſhall hinder, or attempt to hinder, the weigh- | 
ſe ing, or ſeizing any diſtreſs for ſuch additional toll, or ſhall reſcue 
d. the ſame, or uſe any violence to any perſon concerned in ſuch 
he | weighing or ſeizure; he ſhall, on oath of one witneſs, before one 
he juſtice where the offence ſhall he committed, or' the offender ſhall 
ay dwell, be committed to gaol for three months, and forfeit 10 /. by 
ar- diſtreſs; and if not paid in three days, to be ſold. 14 G. 2. 
8. „„ x Fe TY 
8. tf — perſon ſhall unload any goods, before the ſame ſhall Unloading goods 
be come to the weighing engine, in order to avoid paying the 20 5. to avoid the tolls, 
1. or ſhall after it has paſſed the engine, load thereon any goods taken 
ns, from any horſe or other carriage belonging to ſuch waggoner, he 
ng ö ſhall forfeit 20 J. in like manner. 21 G. 2. c. 28. / 2. 
ch And more generally, by the 28 G. 2. c. 17. If any perſon ſhall 
ad- unload any goods-from any carriage before they come to the turn- 
ner pike gate, in order to avoid payment of the toll; ſuch perſon, be- 
all, hh 0 0 4 c | wg 
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ing the oxwner, on conviction before three truſtees or one juſtice, 
on the oath of one witneſs, ſhall forfeit 5 J.; if not forthwith paid, 

- to be levied by diſtreſs, rendring the overplus on demand, after 
deducting the reaſonable charges of making the diſtreſs and ſale, 
to be ſettled by ſuch truſtees or juſtice : and every driver offending, 


ſhall on like conviction be committed to the houſe of correction 
for one month. /. 7. 


Waggon turned 9. And no waggon, or other carriage, travelling for hire, upon | 


out of theroad to any turnpike road, ſhall be turned out of the fame, into any of 
avoid the tolls. the roads adjacent not being turnpike, in order to avoid, and there. 
by avoiding paying the tolls; on pain of forfeiting any one of the 
horſes drawing (not being the thill or ſhaft horſe) with all his geers 
and accoutrements, to the ſole benefit of any perſon who ſhall 
ſeize the ſame ; and the perſon making ſuch diſtreſs, ſhall proceed 
in like manner, and be intitled to the like remedies, as is before 
directed in caſes of ſeizures of horſes, by the ſtatute of the.s G. 
„43. /-4- | 

What inſcription 10. If any owner of any waggon, wain, or cart, travelling 
ſhall be on the for hire, ſhall drive or cauſe the ſame to be driven, on any turn- 
ben. ike road, not having his chriſtian and ſurname and place of abode, 
| ; in large letters on the tilt or other conſpicuous part of ſuch wag- 
gon 3 he ſhall forfeit as for having the fellies under nine inches 
road: and if he ſhall have any fictitious name thereon, he ſhall 
forfeit 50/7. to be recovered in the courts at Veſiminſter, or before 

two juſtices as is aforeſaid. 26 G. 2. c. 30. / 15. 
And moreover, every owner of a common ſtage waggon or 
cart, having the fellies under nine inches or fix inches, ſhall over 
and above cauſe to be painted on the tilt of ſuch as hath a tilt, 


otherwiſe on the moſt conſpicuous part, the following words in 


large and legible characters (COMMON STAGE WAG GON 
or CART] on pain of forfeiting one of the horſes or beaſts (not 
being the ſhaft or thill horſe) with the accoutrements, to him who 
ſhall ſeize the ſame; the ſeizor to have like remedy as before is 
ſpecified in the caſe of drawing with wheels under nine inches 
broad, by the 26 G. 2. c. 30. , 2, 13. 28G. 2. c. 17. J 14. 


Proſecution how 11. The turnpike truſtees, or five of them, ſhall appoint per- 
to be ordered for ſons to carry on proſecutions, for offences againſt any acts relating 


offences againſt 


turnpike laws, to turnpike roads; and charge the ſurveyors to be diligent in in- 


quiring after ſuch offences : and all turnpike officers ſhall (on pain 
of removal and diſability) as often as any offence ſhall come to 


their knowledge, give immediate notice to a truſtee, who ſhall 


forthwith procure a meeting of the truſtees or five of them, who 
ſhall give immediate directions for the proſecution. 26 G. 2. 
0% 18, 19. | - 
Provided, that they ſhall not be obliged to proſecute, unleſs on 
_ confeſſion of the offender, or unleſs one witneſs can be produced 
to prove the offence. /. 22. | 
| nd the truſtees, or five of them, ſhall out of the tolls pay to the 
proſecutor, ſo much as the coſts allowed by law ſhall fall ſhort of 
reimburſing him his reaſonable expences. /. 21. 


Highways. 
And every turnpike ſurveyor and toll gatherer, and all ſuch 
perſons employed by the truſtees as receive ſalaries, who ſhall 
wilfully negle& to ſeize any ſupernumerary horſe drawing con- 
to the acts of the 26G. 2. c. 30. and 28 G. 2. c. 17. and 
to lay ſuch information upon oath before a juſtice, or before the 
truſtees at their meetings, as by the ſaid act of the 26 G. 2. is 
directed, —ſhall upon information on oath before one juſtice, for- 
feit 10 I. half to the informer, and half to repairing the roads as 
the truſtees ſhall think fit. 28 G. 2. c. 17. / 17. | | 
And to prevent fraudulent ſeizures to evade the penalties, it 
ſhall be lawful for all courts, and every juſtice of the peace before 
whom any proceeding ſhall be, for any penalty or forfeiture in- 
flicted by any act for repairing turnpike roads, or any way con- 
cerning the ſame, and they are required, where any prior ſei- 
zure, action, information, or conviction ſhall be ſet” up by way 
of defence. to examine into the real merits thereof; and if it 
ſhall appear that the ſame was not done to recover ſuch penalty 
or forfeiture for the real purpoſes for which they were enacted, 
but to favour the offender, ſuch prior proceeding ſhall be deemed 
fraudulent and void; and ſuch court or juſtice ſhall proceed as 
if no ſuch prior proceeding had been. 28 G. 2. c. 17. / 12. 


12, The conſtable ſhall execute all warrants on the act of the Conſtable to ex- 
8 E. 2. c. 20. abovementioned, and on any former act concern- ecute the war- 


ing turnpikes; on pain of 5 J. to be levied by diſtreſs, by war- 
rant of two juſtices directed to the high conſtable, in like man- 
ner as the penalties for aſlauliing the collector of the toll. 
$8 G. 2. % 30; & $3. 


HAVING thus gone through the great number of laws re- 
lating to the highways, I ſhall add one obſervation upon the 
whole, which is this; Notwithſtanding that the wiſdom of 
the nation hath been employed for above 200 years in redreſſing 


the great evil of bad roads, yet excepting in ſome caſes where 


turnpikes have been erected, the roads are as bad now, as they 
were in the days of Philip and Mary. And the defect is in many 
places, nat ſo much the want of hands, as & proper direction. 
The ſame multitudes which will aſſemble to demoliſh a turnpike, 
at the hazard of their liberty and lives, are able, and (I doubt 
not) would be willing, if rightly inſtructed, to make the roads 
good, without paying turnpike tolls. But the misfortune is this ; 
altho' the laws have provided that the ſurveyors ſhall be choſen 
out of the more ſubſtantial inhabitants, yet when that is done, 
ſcarce one of them in 500 knows how to make a good road, and 
if he does, his power continues in effect but for ſix days; and his 
ſucceſſor probably hath other ſchemes and notions, and the road 
is made never the better. Hence it is, that when the people aſ- 
ſemble to repair the highways (if indeed they do aſſemble), they 
ſpend the time in diverſions, and making bargains, and other idle 
amuſements. And why ſhould they not? 'They may as well meet 
and do nothing, as work hard, and to no purpoſe. And from 1 


many years experience, the caſe will never be otherwiſe, _—_ 
. . «a . £ tl e 
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the juſtices of the peace, or others (in like manner as the turnpike 
truſtees), ſhall have power given to them by act of parliament, to 


appoint general ſurveyors, within proper diſtricts, with ſalaries, to 


lay out the roads, and attend and direct the work, and ſee the ſta. 


tute labour well performed. And this may be effected without any 


new aſſeſſment or charge; half the preſent aſſeſſment of 67, in 
the pound, or even leſs than half, would be ſufficient in many 
places both to find ſalaries, and to widen and purchaſe roads where 
needful. And the people, when they ſhould find the benefit of 
their labour, would work with chearfulneſs. ES 
There is another defect, eſpecially in the northern counties, in 
proportioning the number of men and carriages. The law requires 
no perſons to find carts or carriages (as hath been ſaid) but thoſe 
who have 50. a year, or who keep a draught or plough: All 
others (having above 40s. a year) are to find two men, but no cart 
or carriage. Now in many places, the people who occupy 500. 
a year, or who keep a draught or plough are very few in compa. 
riſon of thoſe who keep a fingle horſe and cart, and have not per- 
haps two able men in the family: In which caſe, it would be 
more eligible and uſeful, for ſuch families to find one man with 
the horſe and cart, than two men without the ſame. 8 


A. Warrant for the returning new ſurveyors; on 
3 M. C. 12. 35 9. 


To Edward Cooke, gentleman, high conſtable 
Weſtmorland. of Lonſaale ward within the ſaid county. 


virtue of the flatute in that behalf made, You are hereby 


required forthwith to iſſue your warrants to all the petty con- 
fables within your ſaid ward, in the form or to the ect folloæu- 
ing; that is to ſay: | 


Weſtmorland ( | 
Lonſdale Ward. 0 To the conſtable of ——. 


Y virtue of a precept from his majeſty's juſtices of the peace, 
acting in and for the ſaid Ward, within the ſaid county, at 

their ſpecial ſeſſions for the highways within the ſaid Ward aſſem- 
ed, you are hereby required to give due notice to the churchwaraens, 
farveyors of the highways, and other inhabitants, within ycur pa- 
riſo, that they do aſſemble together with you the ſaid conſtable, on 


the 26th day of December next, and make a lift of the names of a 


competent number of the inhabitants within your ſaid pariſh, who 
have an eſtate in lands, tenements, or hereditaments, in their own 
right or of their wives, of the yearly value of 101. or a perfonal 
eftate of the walue of 1001. or are occupiers or tenants of houſes, 
lands, tenements, or hereditaments of the yearly value of 301. if 
any ſuch there be, or if there be no ſuch perſons in your ſaid pariſh, 
then the ſaid liſt to be of the moſt ſufficient inhabitants within 


Jour 


av 2 


il your faid pariſh: With which ſaid lift you are perſonally to af 
5 * before the ſaid juſtices at their ſpecial 7 2 L 
5 A within the ſaid Ward in the county aforeſaid, on tbe 

. day of now next enſuing, at the hour of — in the 

ny eorenoon of the fame day; that cut of the ſaid lift the ſaid Juſtices 
in then and there may nominate and appoint ſuch perſons to be ſurveyors 

ny of the highavays. within your ſaid pariſh for the year then next en- 
wo ſuing, as they the ſaid juſtices ſhall think fit and approve of. [ And 
of you are likewiſe to give notice to the preſent ſurveyors, that they do 
appear at the ſame time and place, and give an account upon oath be- 
in fore the faid juſtices, of all money that hath. come to their hands, 

5 av hich ought to be employed in amending of the highways, and how 

Ye . they have diſpoſed of the ſame.) Given under my hand at Hall Beck 

All in the ſaid county, the — day of ; ; : 

at | 5 8 Edward Cooke, 

57. | High Conſtable, 

a- | | EET | | 

er- And this you the ſaid high conſtable are in no wiſe to omit, on 

be | th- peril that ſhall enſue there: Given under our hands and ſeals 

th at our ſpecial fſeffions at — in the ſaid county, the — day 
of — year of the reign Of —— 1 | 

MN 2p B. - Appointment of the ſurveyor. — 

At a ſpecial ſeiſions of the peace for the ſaid 
le | Ward, held at —— in the ſaid Ward, with- 
ee in the county aforeſaid, the day of 

1 3 in the — year of the reign of —— by and 

Lonſdale Ward. OY 
by ; | before eſquires, juſtices aſſigned to keep 
. the peace of our ſaid lord the king in the ſaid 


1 | county: 
W E the ſaid juſtices do hereby nominate and appoint A. S. of 
| — in the pariſh of in the county aforeſaid, 


yeomar, to be ſurveyor of the highways within the ſaid pariſh [or, 
within the townſhip of ———— within the ſaid pariſh] for one 


- avhole year next enſuing the date hereof, and until he ſpall have 
2 given an account of his receipts and diſburſements and other matters 
* relating to his ſaid office, according to law. Given under our hands : 
5, and ſeals the day and year firſt abo vtauritten. | 

2— | | 

2 . | I 

: C. Indictment for not repairing a common 
72 | . 

74 HE jurors for our lord the king upon their oath preſent, that 
5, from the time whereef, the memory of . man is not to the con- 
7 trary, there wwas, and yet is a common and ancient king's highway, 
N kading from the toaun of tn the county of towards + 


” and unto the market town of = ia the county of ———, 75 
| | 5 or 
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Her all the liege ſubyjedts-of our ſaid lord the king, and of bis pred. 
cefſors, with their horſes, coaches, carts, and carriages, to go, re. 
turn, paſs, ride, and labour at their will and pleaſure ; and that a 
certain part of the ſame king's common highway, called 
ſituate, lying, and being in the pariſh of in the county of 
— afore/aid, containing in length feet, and in breadth 
— feet, On the ———— day of — in the =——— year 
of the reign of and continually afterwards, until the day 
of the taking of this inquifition, was and yet is in great decay, for 
the avant of due reparation and amendment of the ſame, ſo that thy 
Jubjets of our ſaid lord the king, paſſing and travelling thro" thy 
fame, with their horſes, coaches, carts, and carriages, could mt 
Auring the time aforeſaid, nor yet can, go, return, paſs, ride, and 
labour, without great danger ; ta the great damage and comman 
wuſance of all the liege ſubjets of our ſaid lord the king, paſſing 
thro' that way, and againſt the peace of our ſaid lord the king, 
bis crown, and dignity: And that A. O. of — aforeſaid, gen- 
tleman, ought by reaſon of the tenure of his lands and tenement, 
fftuate, lying, and being at ——— aforeſaid, in the county afore- 
aid, to repair and amend the ſaid highway, when and fo often a; 
it Sall be neceſſary. Po 
Or, that the inhabitants of the ſaid pariſh of in the ſaid 
county of —— the common highway aforeſaid (ſo as aforeſaid 
being in decay) ought to repair and amend, whin and ſo often as it 
ſhall be neceſſary. \ | | 


Indictment for not repairing an ancient horſe and 
foot way. 


| H E jurors for our lord the king upon their oath preſent, that 
| from the time, of which the memory of man ts not to the 


contrary, there was, and yet is, a certain common and ancient high. 


Way, leading from in the county 7. — to ——— in 
the county of ——— for all the liege ſubjefts of our now lord the 
king, and his anceſtors, on horſeback and on foot, to go, return, paſs, 
ride, laboar, and drive their cattle at their will, and that a cer- 
tain part of the ſame common highway, fituate, lying, and being 
evithin the pariſh of ii the county of » aforeſaid, con- 
taining in length feet, and in breadth ————— feet, on the 
w— day of = in the - year of the reign of —— 
and continually afterwards, until the day of the. taking of this in- 
= guifition, at the pariſo of — aforeſaid, in the county afor:ſaid, 

eas, and yet is, very ruinous, miry, deep, broken, and in ſuch de- 
cay, for want of due reparation and amendment of the ſame, that 
the liege fubjces of our ſaid lord the king, by and thro" the ſame 
way, with their horſes and cattle, could not during the time afore- 
faid, nor yet can go, return, paſs, ride, and labour, as they ought 
and were wont to do, without great danger of themſelves and of 


their goods, to the great damage and common nuſance of all the 


liege ſubjefs of our ſaid lord the king, through the ſame highway 
| 0 8 FN got WE 


carpenter, tbe 


formation, at 


Highways. 


going, returning, paſſing, riding, and labouring, and againſt the 


peace of our ſaid lord the king. And that the inhabitants of the 
ſame pariſh of in the county aforeſaid, the ſame common high. 
away, ſo as aforeſaid being in decay, ought to repair and amend, 
when, and ſo often as it ſhall be neceſſary. | | 


Indictment for incroaching upon a highway, by 
building thereupon. 


Weſtmorland. XF. HE jurors for our lord the fing upon their 

| oath preſent, that one A. O. late of =——— 
day of ———— in the ———— year 
with force and arms, at =— in and upon a common highway, 
in a certain place commonly called here leading from 
10 — by a certain building there, containing in length 
feet, and in breadth — feet, by him the ſaid A. O. erected 
and built, hath unlawfully and unjuſtly incroached, and doth yet 
incroach, and the building aforeſaid ſo as is aforeſaid erected and 
built by him the ſaid A. O. from the aforeſaid 
— in the year aforeſaid, unto the day of exhibiting this in- 
aforeſaid in the county aforeſaid, with force 
and arms, unlawfully and unjuſtly hath continued and doth yet 
continue, by reaſon whereaf the common highway aforeſaid hath 
become and is greatly ſtraitned, ſo that the lieges and ſuljects of the 


ſaid lord the king upon and thro' the ſame common highway afore- 


ſaid, with their horſes, carts, and carriages cannot go, paſs, ride, 
and labour as they ought and were wont to do, to the great and 


common nuſance of all the lieges and ſubjects of the ſaid lord the 


ting in and through the ſaid common highway going, paſſing, riding, 
and labouring, and againſt the peace of the ſaid lord the king. 
Trem. 196. 


Indictment for incloſing the highway. 
wien H E jurors of our lord the king upon their oath 


WE preſent, That whereas from the time vohereg 

the memory of man is not to the contrary, it was uſed, that the 
liege ſubjets of our ſaid lord the bing had and lawfully uſed a 
certain common highway at — in the faid county, in a certain 
place there called leading from the town of afort- 
ſaid, to the town of for tbemſelves and their goods, with- 
cut any ſtoppage or hindrance by any ditches, hedges, er other obſta- 
cles whatſoever 3 nevertheleſs one A. O. of - — afortſaid, in 
the county , aforeſaid, yeoman, on the . day of 
m—— in the ear of the reign of ——— with force 
and arms, at aforeſaid, in the county of 
in the place aforeſaid called — 181 the common highwoy afore- 


ſaid, a certain ditch and quickſet hedge did caft up, ſet, and cri, 


and the faid ditch and gudchkſet hedge 2 as i. aforęſaid caſt up, ” 
, an 


day of” 


aforeſaid," 


* 


573 


574 


of 


Highways. 


' mid-erefied, drs yet continue and keep ; ta the great Poppage ad. 


hindrance of the liege ſubjefs of our ſaid lord the king, poffing in 


and thro" the ſaid common highway, and againſt the peace of our 


Said lord the king. 


Indictment for laying timber or other obſtructions 
| in the highway. | 


W* HE jurors for our lord the king upon their oath preſent, that 
A. O. late of — in the county aforeſaid, yeoman; 
on the - day of in the —— year of the 
reign of ——— and on divers other days and times, as well. 
before as afterwards, with force and arms, at 
Jaid county, in and upon the king's common highway there, leading 


from — unto the town of divers great pieces of 


- 


' timber put and placed and cauſed to be put and placed, and the 


Same great pieces of timber ſo as aforeſaid put and placed, from 
the afortſaid day i the year 
aforeſaid, until the day of exhibiting this information, in and upon 
the king's common highway aforeſaid, to be, lie, and remain, hath 
permitted, and doth flill permit, to the grievous and common niſance 


of all. the lieges and ſubjects of the ſaid lord the king, upon and 


thro' the king's common highway aforeſaid going, paſſing, riding, 


and travelling, and againſt the peace of our ſaid lord the king, | 


his crown and dignity, Trem. 197: 


Or;——great quantity of dung, and other filth, by reaſon where- 
of, divers hurtful and unwholſeme ſmells from the ſaid dung and 
other filth did then and there ariſe; and thereby the air there be- 
Came, Was, and is corrupted and infected | 


Or, cart loads of rubbiſh — by reaſon eohereef the ſaid 
highway for the whole time aforeſaid was ſiraitned and obſtructed, 
fo that the liege ſubj:s of our ſaid lord the king could not fo freely 


paſi and repaſs about ther lawful buſineſs, thro* the ſaid common 


highway there, as they ougyt and have been accuſtomed ——— 


Indictment for ſtopping up a watercourſe, whereby 


the highway is overflowed. 


Weſtmorland. HE zurors for our lord the king upon their 
oath preſent, that A. O. late of the pariſh 


in the county aforeſaid, yeoman, on the — 

day of in the — year of the reign of | 

ewith force and arms, at the pariſh aforeſaid, in the county afore- 

ſaid, a certain ancient watercourſe, adjoining to the king's com- 

mon highway, within the ſame pariſh, leading from the town of 

in the county aforeſaid, towards and unto PETTY 
| wit 


in the 
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, ay * 

HighWays. 

a- gravel and other materials, unlawfully and imuriouſly did 
ab iruct and flop up; and the ſaid watercourſe, ſo as eforeſaid ob- 
firufted and fiopped up, from the ſaid ———— day of — 
in the year afereſaid, until the day of the taking of this inguiſi- 
tion, at the pariſh aforeſaid, in the county aforeſaid, unlawfully 
and injurizuſly hath continued, and ftill doth continue, by reaſon 
ewhcreof the rain and waters that were wont, and ought to flow 
and paſs through the ſaid watercourſe, on the ſame day and year, 
and divers other days and times afterwards, between that day and 
the day of the taking of this inquiſition, did overfiow and remaing 
in the king's common highway aforeſaid, and thereby the ſame was, 
and yet is greatly burt and ſpoiled, ſo that the liege ſubjetts of our 
ſaid lord the king, through the ſame way; with their horſes, coaches, 
carts, and carriages, then, and on the ſaid other days and times, 
could not, nor yet can go, return, paſs, ride, and labour, as they 
ought and were wont to do; to the great damage and common nuſance 
of all the liege ſubjects of our ſaid lord the king, through the ſame 
highway going, returning, paſſing, riding, and labouring, and againſt 
the peace of our ſaid lord the king, | | 


D. Preſentment by a juſtice on his view. 


Weſtmorland, T the general quarter ſeſſions of the peace of our 

| | lord the king, held for the county , 
efereſaid, at in the ſaid county, on Monday 5e 
day of — in the — year of the reign , before 
efquires, and others their companions, juſtices of our ſaid 
lord the king aſſigned to keep the peace in the ſaid county, and alſo to 
hear and determine divers felonies, treſpaſſes, and other miſdemeanors 
in the ſaid county committed, Thomas Carleton, e/quire, one of the 


Jjuſtices of our ſaid lord the king, aſſigned to keep the peace in the faid 


county, and alſo to hear and determine divers felonies, treſpaſſes, 
and other miſdemeanors in the ſaid county committed, by virtue of the 
fatute in ſueh caſe made and provided, upon his own proper knows 
ledge doth preſent, That from the time whereof the memory of man 
is not to the contrary, there was, and yet 15, a certain common and 
ancient king's highway, leading from the town of ——— in the 
county of — toxwaras and unto uſed for all the liege 
ſabjects of our ſaid lord the king and his predeceſſors, with their 
horſes, coaches, carts, and carriages, to go, return, paſs, ride, and 
labour at their will ; and that a certain part of the ſame king's 
common highway, commonly called ſituate, lying, and being 
in the pariſh of in the ſame county, containing in length 

— yards, and in breadth — feet, on the day of 
1 the year of the reign of and continually 
afterward, until this preſent day, at the ſaid pariſh of in 


the county aforeſaid, was and yet is very ruinous, miry, deep, bro- 


Alien, and in great decay for want of due reparation and amendment 


of the ſame, ſo that the liege ſubjects of our ſaid lord the king, 
through the ſame way, with their horſes, coaches, carts, and car- 
riages, could not during the time aforeſaid, nor yet can go, return, 
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great damage and common ng of all the liege ſubjeds of our ſaid 
lord the king, through the ſame highway going, returning, paſſing, 
riding, and labouring, and againſt the Peace of aur ſaid lord Bog ; 
and that the inhabitants of the pariſh of = - aforeſaid, in the 
county aforeſaid, the common highway aforeſaid 77 as afereſaid being 
in decay) ought to repair and amend, when and ſo 'often as it ſhall 
be neceſſary. In teſtimony whereof, the ſaid Thomas Carleton, 70 
thefe preſents hath ſet his hand and ſealy this = a 977 — 


| Highwaymen. See Robbery. 
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